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[Public— No.  115.] 

An  Act  To  carry  into  effect  the  stipulations  of  article  seven  of  the 
treaty  between  the  United  States  and  Spain  conclude  on  the  tenth  day  of  December, 
eighteen  hundred  and  ninety-eight 

Be  it  enacted  by  the  Senate  amd  House  of  Be^esentatwes  of  the  United 
States  of  America  in  Congress  assemhUd^  Tnat  the  President  of  the 
United  States  shall  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  five  suitable  persons  learned  in  the  law,  who  shall  constitute  a 
commission,  whose  duty  it  shall  be,  and  it  shall  have  jurisdiction,  to 
receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the  United 
States  against  Spain,  which  the  United  States  agreed  to  adjudicate  and 
settle  by  the  seventh  article  of  the  treaty  concluded  between  the  United 
States  and  Spain  on  the  tenth  day  of  December,  anno  Domini  eighteen 
hundred  and  ninety-eight.  It  shall  adjudicate  said  claims  according 
to  the  merits  of  the  several  cases,  the  principles  of  equity,  and  of 
international  law.  One  of  said  persons  shall  be  designated  by  the 
terms  of  his  appointment  to  be  the  president  of  said  commission. 

The  President  of  the  United  States,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  shall  fill  by  appointment  all  vacancies  which  may 
occur  in  said  commission. 

Sec.  2.  That  each  of  the  members  of  said  commission,  the  Assistant 
Attorney-General,  the  assistant  attorneys,  and  the  clerk  provided  for 
by  this  Act  shall  be  citizens  of  the  United  States,  and  §hall  take  the 
oath  of  office'  prescribed  by  law  to  be  taken  by  officers  of  the  United 
States. 

Sec.  3.  That  the  said  commission  shall,  within  thirty  days  after  the 
appointment  of  the  members  thereof,  meet,  and  it  shall  thereafter 
hold  its  sessions,  in  the  city  of  Washington.  The  Department  of  Jus- 
tice shall  provide  said  commission  with  all  necessary  and  suitable 
rooms  and  offices  for  holding  its  sessions  and  transacting  its  business. 
All  the  expenses,  including  salaries  and  compensation  of  said  commis- 
sion and  oi  its  officers  and  employees,  shall  be  paid  by  the  Department 
of  Justice,  upon  vouchers  certified  by  the  president  of  the  commission 
or  by  order  of  the  other  members  of  the  commission  in  case  of  his 
absence  or  inabilitv  to  act;  and  the  sum  of  fifty  thousand  dollars  annu- 
ally, or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated 
and  made  immediately  available  for  the  Department  of  Justice  as  a 
special  fund  for  the  payment  of  said  expenses. 

Sec.  4.  That  the  commission  is  empowered  to  make  all  necessary  or 
convenient  and  proper  rules  and  regulations  of  practice  and  procedure 
for  the  transaction  of  its  business. 

Sec.  6.  That  the  commission  is  empowered  to  appoint  a  clerk,  and 
majr  also  appoint  one  messenger  and  one  or  more  stenographers,  type- 
writers, ana  interpreters  as  flie  business  of  the  commission  may  re- 
quire; and  may  also  appoint  one  or  more  commissioners,  whose  duty 
it  shall  be  to  take  testimony  in  such  cases  as  may  be  brought'  before 
said  commission.  Such  commissioners  to  take  testimony  shall  be  citi- 
zens, of  the  United  States,  and  they  shall  receive  for  their  services 
BQch  fees  as  may  be  fixed  by  said  commission,  not  exceeding  the  fees 
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allowed  by  J^w  for  the  taking  of  testimony  to  be  used  in  the  courts  of 
the  United  Slates,  including  the  sum  of  three  dollars  per  day  which 
the  courts  of  the  United  States  are  now  authorized  by  section  twenty- 
one  of  the  Act  of  May  twenty-eighth,  eighteen  hundred  and  ninety- 
six,  to  allow  to  commissioners. 

The  clerk  of  said  commission  shall,' before  assuming  the  duties  of 
his  office,  execute  a  bond  to  the  United  States,  with  sufficient  surety  or 
sureties,  in  such  amount  and  conditioned  as  the  Attorney-General  snail 
prescribe,  for  the  faithful  pjerf ormance  of  his  duties  as  such  clerk. 

The  appointments  authorized  by  this  section  shall  be  made  without 
reference  to  the  rules  and  regulations  of  the  civil  service. 

Seo.  6.  That  the  President  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  one  additional  Assistant  Attorney-General 
of  the  United  States,  who  shall  hold  his  office  during  the  existence  of 
said  conMnission,  and  the  Attorney-General  of  the  United  States  is 
empowered  to  employ  such  assistant  attorneys  as  the  business  of 
the  commission  may  require.  It  shall  be  the  duty  of  said  Assistant 
Attorney-General  and  assistant  attorneys  to  appear  as  attorneys  and 
counsel  for  the  United  States,  under  tne  direction  of  the  Attorney- 
General,  and  defend  the  United  States  in  all  proceedings  to  adjudicate 
clainis  which  may  be  had  before  said  commission. 

Seo.  7.  That  each  of  the  said  commissioners  and  the  clerk  and  each 
of  the  commissioners  to  take  testimony  shall  have  authority  to  admin- 
ister oaths  in  all  proceedings  before  the  commission,  and  every  per- 
son knowingly  and  willfully  swearing  or  affirming  falsely  in  any  such 
proceedings  shall  be  deemed  guilty  of  perjury,  and  shall,  upon  con- 
viction, suffer  the  punishment  provided  by  the  laws  of  the  United 
States  for  that  offense,  when  committed  in  its  courts  of  justice. 

Seo.  8.  That  aU  reports,  records,  proceedings,  and  other  documents 
now  on  file  or  of  record  in  the  Department  ot  State,  or  in  any  other 
Department,  or  certified  copies  thereof,  relating  to  any  claims  prose- 
cuted before  the  said  commission  under  this  Act  shall  be  furnished 
to  the  commission  upon  its  order,  made  of  its  own  motion  or  at  the 
request  of  the  claimant  or  of  the  attorney  representing  the  United 
States  before  said  commission. 

Sec.  9.  That  every  claim  prosecuted  before  said  commission  shall 
be  presented  by  petition,  setting  forth  concisely  and  without  unneces- 
sary repetition  the  facts  upon  wnich  such  claim  is  based  together  with 
an  itemized  schedule  setting  forth  all  damages  claimed.  Said  petition 
shall  also  state  the  full  name,  the  residence,  and  the  citizenship  of  the 
claimant,  and  the  amount  of  dainages  sought  to  be  recovered,  and  shall 
pray  judgment  upon  the  facts  and  law.  It  shall  be  signed  by  the 
claimant  or  his  attorney  or  legal  representative,  and  be  verified  by  the 
affidavit  of  the  claimant,  his  agent,  attorney,  or  legal  representative. 
It  shall  be  filed  with  the  clerk  of  the  commission,  and  the  prosecution 
of  the  claim  shall  be  deemed  to  have  been  commenced  at  the  date  of 
such  filing.  AU  claims  shall  be  filed  as  aforesaid  within  six  months 
from  the  date  of  the  first  meeting  of  the  commission,  and  every  claim 
not  filed  within  such  time  shall  he  forever  barred:  Provided^  That  the 
commission  may  receive  claims  presented  within  six  months  after 
the  termination  of  said  period  if  tne  claimants  shall  establish  to  their 
satisfaction  good  reasons  for  not  presenting  the  same  earlier. 
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Sec.  10.  That  service  of  the  petition  shall  be  made  upon  the  Attorney- 
General  of  United  States  at  such  time  and  in  such  manner  as  may  be 
Srescribed  by  the  rules  of  said  commission.  It  shall  be  his  dut^  to 
ef  end  the  interests  of  the  United  States,  and  he  shall,  within  sixtv 
days  after  the  service  of  the  petition  upon  him,  unless  tiie  time  shall 
be  extended  by  order  of  the  commission,  file  a  demurrer  or  answer  to 
said  petition,  which  answer  shall  set  up  all  matters  of  counterclaim, 
set-on,  claim  of  damages,  demand,  or  defense  whatsover  of  the  Gov- 
ernment a^inst  such  claim:  Provided^  That  should  the  Attomey- 
Greneral  fail  to  so  answer  or  demur,  the  claimant  may  proceed  with  the 
case  under  such  rules  as  the  commission  may  adopt;  but  the  claimant 
shall  not  in  such  case  have  award  for  his  claim  or  for  any  part 
thereof  tmless  he  shall  establish  the  same  by  proof  satisfactory  to  the 
commiBsion. 

Sec.  11.  That  the  award  in  favor  of  any  claimant  shall  be  only  for 
t^e  amount  of  the  actual  and  direct  damage  which  said  claimant  shall 
prove  that  he  has  sustained.  Remote  or  prospective  damages  shall 
not  be  awarded,  nor  shall  interest  be  allowed  on  any  claim. 

Seo.  12.  That  all  awards  of  said  commission  shall  be  final  unless  a 
new  trial  or  hearing  shall  be  eranted  by  said  commission  and  no  new 
trial  or  rehearing  snail  be  haa  except  upon  motion  made  within  sixty 
days  of  said  award. 

Seg.  13.  When  the  commission  is  in  doubt  as  to  any  question  of  law 
arising  upon  the  facts  in  any  case  before  them,  they  may  state  the  facts 
and  the  question  of  law  so  arising  and  certify  the  same  to  the  Supreme 
Ck)urt  of  the  United  States  for  its  decision,  and  said  court  shall  have 
jurisdiction  to  consider  and  decide  the  same. 

Sec.  14.  That  the  commission  shall  file  with  the  Secretary  of  State 
a  copy  of  the  award  in  each  case  inmiediately  after  the  same  shall  have 
been  made  and  become  final,  and  in  every  case  of  final  award  by  said 
commission  the  sum  found  to  be  due  shall  be  paid  out  of  any  appropri- 
ation made  or  to  be  made  by  Congress  for  the  payment  and  satisfaction 
of  such  awards  on  presentation  to  the  Secretary  of  the  Treasury  of  a 
copy  of  said  award,  certified  by  the  clerk  of  the  commission  and  signed 
by  the  president  of  said  commission,  or  by  the  Secretary  of  State  in 
case  saia  commission  has  terminated  and  ceased  to  exist. 

All  the  files  and  records  of  said  commission  shall  immediately  upon 
the  expiration  thereof  be  deposited  in  the  office  of  the  Secretary  of 
State. 

Seg.  15.  That  the  salaries  and  compensation  of  the  persons  appointed 
under  this  Act  shall  be  as  follows,  and  the  same  shall  be  paid  monthly 
in  equal  installments: 

To  each  commissioner,  the  sum  of  five  thousand  dollars  per  annum. 

To  the  Assistant  Attorney-General,  the  sum  of  five  thousand  dollars 
per  annum. 

To  the  clerk,  the  sum  of  three  thousand  five  hundred  dollars  per 
annum. 

To  such  assistant  attorneys  as  may  be  employed,  at  the  rate  of  two 
hundred  dollars  per  month  to  each  for  the  time  of  actual  emplovment. 

To  the  messenger  and  to  each  stenographer  and  typewriter,  the  sum 
of  one  thousand  two  hundred  dollars  per  annum. 

To  each  interpreter,  not  exceeding  the  sum  of  one  thousand  eight 
hundred  dollars  per  annum. 
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Sec.  16.  That  the  powers  and  jurisdiction  hereby  granted  to  said 
commission  shall  be  in  force  and  continue  for  the  period  of  two  years 
from  the  date  of  the  approval  of  this  Act,  and  for  no  longer  time: 
Provided^  That  the  President  may,  from  time  to  time,  extend  the 
said  period  beyond  said  two  years,  not  exceeding  six  months  in  each 
instance,  when  in  his  judgment  such  extension  is  necessary  to  enable 
the  commission  to  complete  its  work:  And  provided  fwrtlier^  That  in 
case  the  commission  shall  have  completed  its  work  before  the  expira- 
tion of  the  said  two  years  the  President  may  dissolve  said  commission. 

Approved,  March  2, 1901. 
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[PuBMO— No.  214.] 

An  Act  Amending  the  Act  of  March  second,  nineteen  hundred  »nd 
one,  entitled  "An  Act  to  carry  into  effect  the  stipulations  of  article  seven  of  the  treaty 
between  the  United  States  and  Spain,  concluded  on  the  tenth  day  of  December, 
eighteen  hundred  and  ninety-eight." 

Be  Uencictedly  the  Senate  and Hovse^  United 

States  of  America  m  Congress  assemlled,  That  section  four  of  the  Act, 
entitled ''An  Act  to  carry  into  effect  the  stipulations  of  article  seven 
of  the  treaty  between  the  United  States  ana  Spain,  concluded  on  the 
tenth  day  of  December,  eighteen  hundred  and  ninety-eight,"  approved 
March  second,  nineteen  hundred  and  one,  is  hereby  amended  by  adding 
thereto  the  following  provisions:  , 

''Such  rules  and  mode  of  procedure  shall  conform,  so  far  as  practi- 
cable, to  the  mode  of  procedure  and  practice  of  the  circuit  courts  of, 
the  United  States.  Tne  said  Commission  created  by  this  Act  is  vested 
with  the  same  DOwers  now  possessed  by  the  circuit  and  district  courts 
of  the  United  States  to  compel  the  attendance  and  testimony  of  parties, 
claimants  and  witnesses,  to  preserve  order,  and  to  punish  for  con- 
tempt, and  to  compel  the  production  of  any  books  or  papers  deemed 
material  to  the  consideration  of  any  claim  or  matter  pending  before 
said  Commission. 

"That  the  said  Commission  is  also  vested  with  all  the  powers  now 
possessed  by  the  circuit  and  district  courts  of  the  United  States  to  take 
or  procure  testimony  in  foreign  countries.  Such  testimony  may  be 
taken,  pursuant  to  the  provisions  of  existing  laws  and  the  rules  and 
practice  of  the  district  and  circuit  courts  of  the  United  States,  so  far 
as  applicable^  before  the  Commission  or  any  Commissioner  or  Commis- 
sioners appointed  under  the  provisions  of  this  Act. 

"That  tne  marshal  of  the  united  States  for  the  District  of  Columbia, 
or  his  deputies^  shall  serve  all  processes  issued  by  said  Commission, 
preserve  order  m  the  place  of  sitting,  and  execute  the  orders  of  saia 
Commission;  and  outside  of  the  District  of  Columbia  the  writs  of  said 
Commission  shall  be  executed  by  United  States  marshals,  or  their 
deputies,  in  their  respective  districts. 

"That  said  Commission  or  any  Commissioner  appointed  b^r  it  to 
take  testimony  in  foreign  countries  is  hereby  authorized  to  appoint  an 
oflBcer  to  serve  any  subpoena  or  process  issued  by  said  Commission  or 
Commissioner. 

"When  testimony  is  to  be  taken  before  any  Commissioner  appointed 
by  said  Commission  within  any  district  or  territory,  the  clerk  of  any 
court  of  the  United  States  for  such  district  or  territory  shall,  on  appli- 
cation of  either  party,  or  of  his  agent,  issue  a  subpoena  for  such  wit- 
ness, commanding  him  to  appear  and  testify  before  the  Commissioner 
at  a  time  and  pl^u^e  stated  in  the  subpoena;  and  if  any  witness,  after 
being  duly  served  with  such  subpoena,  refuses  or  neglects  to  appear, 
or  after  appearing  refuses  to  testifjr,  not  being  privileged  from  ^ving 
testimony,  and  such  refusal  or  neglect  is  proven  to  the  satisfaction  of 
any  judge  of  the  court  whose  clerk  issues  the  subpoena,  such  judge 
may  proceed  to  enforce  obedience  to  the  process,  or  punish  the  dis- 
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obedience,  as  any  court  of  the  United  States  may  proceed  in  case  of 
disobedience  to  process  of  subpoena  to  testify  issued  by  such  court; 
and  the  production  before  such  Commissioner  of  any  paper  or  writing, 
written  instrument,  book,  or  other  document,  may  also  be  required  m 
the  manner  prescribed  in  section  ei^ht  hundred  and  sixty -nine  of 
Revised  Statutes  of  the  United  States. 
Approved,  June  30, 1902. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


RULES  m  REGULATIONS  OF  PRACTICE  AND  PROCEDURE. 


RULE  No.  1. 


Rule  No.  1  of  the  Commission  appointed  by  the  President  under 
"An  Act  to  carry  into  effect  the  stipulations  of  Article  7  of  the 
treaty  between  the  United  States  and  Spain,  concluded  on  the 
tenth  day  of  December,  1898,"  which  Act  was  approved  March  2, 
1901,  made  at  the  first  meeting  of  the  Commission  held  at  the 
Department  of  Justice,  in  Washington,  on  Monday,  the  eighth  day 
of  April,  1901,  at  eleven  o'clock  in  the  forenoon,  is  as  follows: 

All  claims  of  citizens  of  the  United  States  against  Spain  which 
the  United  States  agreed  to  adjudicate  and  settle  by  said  7th 
Article  must  be  filed  within  six  months  from  the  date  of  said  first 
meeting  of  the  Commission,  that  is  to  say,  before  twelve  o'clock 
midnight  on  the  eighth  day  of  October,  1901,  and  every  claim  not 
filed  within  such  time  will  be  forever  barred ;  but  the  Commission 
may  receive  claims  presented  within  six  months  after  the  termina- 
tion of  said  period  if  the  claimant  shall  establish  to  the  satisfaction 
of  the  Commission  good  reasons  for  not  presenting  the  same  earlier. 

Every  claim  prosecuted  before  said  Commission  shall  be  pre- 
sented by  petition,  setting  forth  concisely  and  without  unnecessary 
repetition  the  facts  upon  which  such  claim  is  based,  together  with  an 
itemized  schedule  setting  forth  all  damages  claimed.  Said  petition 
shall  also  state  the  full  name,  the  residence,  and  the  citizenship  of 
the  claimant,  and  the  amount  of  damages  sought  to  be  recovered, 
and  shall  pray  judgment  upon  the  facts  and  law.  It  shall  be  signed 
by  the  claimant  or  his  attorney  or  legal  representative,  and  be  veri- 
fied by  the  affidavit  of  the  claimant,  his  agent,  attorney,  or  legal 
representative.  It  shall  be  filed  with  the  clerk  of  the  Commission, 
and  the  prosecution  of  the  claim  shall  be  deemed  to  have  been 
commenced  at  the  date  of  such  filing. — Sec.  P,  Act  of  March  ^,  1901. 
[Adopted  April  8,  1901.] 
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RULE  No.  S. 


The  claimant  must  furnisli  tvro  copies  of  the  petition,  which, 
after  comparison,  will  be  certified  as  correct  by  the  clerk  of  the 
Commission.  One  copy  will  be  returned  to  the  claimant  and  the 
other  copy  will  be  at  once  transmitted  by  the  clerk  to  the  Attorney 
General  by  leaving  the  same  at  the  Department  of  Justice,  and 
this  transmission  shall  constitute  service  of  the  petition  upon  the 
Attorney  General  under  Section  10  of  the  Statute. 

All  papers  filed  with  the  Commission  must  be  in  the  English 
language  or  accompanied  by  translations  which  in  due  time  must 
be  verified  by  an  interpreter  of  the  Commission.  [Adopted  April 
9,  1901.] 

RULE  No.  3. 

The  claimant  must  furnish  two  copies  of  all  pleadings,  motions, 
depositions,  documents,  and  evidence  filed  by  him,  which,  after 
comparison,  will  be  certified  as  correct,  and  one  copy  returned  to 
him  and  the  other  copy  transmitted  by  the  clerk  to  the  Attorney 
General. 

The  Attorney  General  must  furnish  two  copies  of  all  pleadings, 
motions,  depositions,  documents,  and  evidence  filed  by  him  in  any 
case,  and,  after  comparison  and  certification,  one  copy  shall  be 
returned  to  him  and  the  other  transmitted  to  the  claimant.  For 
special  cause  shown,  the  Commission  may  allow  a  particular  paper 
to  be  filed  without  the  two  copies  usually  required.  [Adopted 
April  11,  1901.] 

RULE  No.  4. 

Petitions,  papers,  and  evidence  filed  need  not  be  printed  in  the 
first  instance,  but  after  the  evidence  is  closed  not  less  than  twenty 
books,  containing  the  whole  record  in  print,  paged  consecutively, 
shall  be  prepared  by  the  clerk. 

Each  party  shall  bear  the  expense  of  printing  his  proper  portion 
of  the  record ;  and  to  facilitate  the  preparation  of  the  books,  either 
party  may  at  any  time  furnish  to  the  clerk  forty  printed  copies  of 
any  papers  filed,  twenty  of  which  shall  be  held  in  reserve  for  use 
in  making  the  books. 

All  printed  copies  shall  be  on  white  paper,  printed  with  black 
ink  and  long  primer  type,  leaded,  and  shall  be  in  pamphlet  form 
10 J  inches  long  and  7|  inches  wide;  the  printed  page  to  be  7^ 
inches  long  and  4f  inches  wide,  so  placed  as  to  furnish  an  inner 
margin  of  1^  inches  and  an  outer  margin  of  2f  inches;  and  the 
printed  numbering  of  the  pages  shall  be  at  the  bottom  of  the  pages. 
[Adopted  April  11,  1901.] 
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PliEADINGb. 

RULE  No.  5. 

All  pleadings  may  be  amended  as  of  course  at  any  time  before 
the  taking  of  testimony  begins,  but  afterward  only  upon  motion 
made  and  leave  granted  by  the  Commission.  [Pleadings  shall  not 
extend  beyond  the  answer  and  where  the  answer  sets  up  new  mat- 
ter, the  claimant  may  meet  the  same  by  amending  his  petition  as 
in  equity  practice.*] 

RULE  No.  6. 

Exceptions  to  petitions  and  answers  for  insuflSciency  may  be 
taken  by  general  demurrer,  the  specific  grounds  of  which  shall  be 
furnished  to  the  opposite  party  at  least  five  days  before  the  hear- 
ing on  the  demurrer.  If  the  demurrer  to  a  petition  be  overruled, 
the  Attorney  General  shall  file  his  answer  within  sixty  days  there- 
after, or  within  such  further  time  as  the  Commission  may  allow. 
If  the  demurrer  to  a  petition  be  sustained,  the  Commission  may 
prescribe  the  terms  on  which  the  petition  may  be  amended ;  and 
so,  also,  may  prescribe  terms  of  amendment  when  the  demurrer  to 
an  answer  is  sustained. 

RUL.E  No.   7. 

The  Attorney  General,  however,  may  at  any  time  obtain  as  of 
course  an  order  requiring  the  claimant  to  make  his  itemized  sched- 
ule of  damages  more  specific  and  complete  as  to  particulars  pointed 
out,  or  to  show  cause  against  the  order  within  [thirtyf]  days  after 
service  thereof.  In  case  of  failure  to  show  cause  within  that  time, 
the  order  shall  become  absolute.  Failure  to  obey  such  order  within 
thirty  days  after  the  same  has  become  absolute  shall  be  ground  for 
dismissing  the  petition. 

[Where  there  is  a  preliminary  motion  for  a  further  itemized 
schedule,  or  to  strike  out  portions  of  the  petition,  or  to  dismiss  it, 
the  time  for  filing  a  demurrer  or  answer  shall  be  extended  during 
the  pendency  of  such  motion  and  until  any  order  made  thereon  is 
complied  with. 

Any  amendment  of  a  petition  will  entitle  the  Attorney  General 
to  sixty  days  from  its  service  upon  him  within  which  to  file  a 
demurrer  or  answer.  J] 

EVIDENCE. 

RULE  No.  8. 

Unless  by  special  order  of  the  Commission,"  no  testimony  shall 
be  taken  in  any  case  until  it  is  at  issue  upon  the  merits ;  but  docu- 
mentary evidence,  duly  authenticated,  may  be  filed  at  any  time. 

•The  lines  in  brackets  were  added  December  6,  1901. 

f  The  original  time  fixed  on  April  15,  1901,  was  ten  days,  bnt  the  mle  was 
Amended  on  May  28,  1901,  by  striking  out  "ten  "  and  inserting  "  thirty.'' 
JThe  words  in  brackets  were  added  by  order  of  December  81,  1901. 
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RULB  No.  0. 


All  facts  necessary  to  sustain  an  award  and  all  special  facts, 
proof  of  which  is  required  by  the  Commission,  must  be  established 
by  evidence  and  not  otherwise. 


RULE  No.  lO. 

Objection  to  the  sufficiency  of  the  authentication  of  documentary 
evidence  should  be  made  before  the  hearing  of  the  case,  and  reason- 
able opportunity  will  be  given  to  cure  any  defect  therein. 

RULE  No.  11. 

The  Commission  of  its  own  motion,  or  on  that  of  either  party, 
may  summon  a  claimant  or  a  witness  before  it  *  or  before  any  one 
of  the  Commissioners,  or  a  commissioner  to  take  testimony  for 
examination  under  Section  7  of  the  statute.  Such  an  order  to  a 
claimant  will  not  be  made  as  of  course  before  the  pleadings  ai*e 
closed  if  the  claimant  personally  verifies  his  petition  and  specifies 
therein  what  facts  are  within  his  own  knowledge  and  what  are 
stated  only  on  information  and  belief  and  what  are  the  sources 
thereof;  otherwise  such  order  may  be  made  at  any  time  after  the 
petition  is  filed ;  and  usually  in  all  cases  the  claimant  should  be 
the  first  witness  called. 

RULE  No.  18. 

In  addition  to  all  other  necessary  proof  in  support  of  each  claim 
the  evidence  must  show  the  following  facts : 

(a)  Whether  the  claimant  is  a  native  or  naturalized  citizen  of 
the  United  States  and  where  his  domicil  is ;  and  if  he  claims  in  his 
own  right,  whether  he  was  such  citizen  when  the  claim  had  its 
origin  and  where  was  then  his  domicil;  and  if  he  claims  in  right 
of  another,  whether  such  other  was  a  citizen  of  the  United  States 
when  the  claim  had  its  origin,  and  where  was  then  his  domicil  and 
where  it  now  is;  and  if  in  either  case  the  domicil  of  the  claimant 
at  the  time  the  claim  had  its  origin  was  in  a  foreign  country, 
whether  such  claimant  was  then  a  citizen  or  subject  of  such  coun- 
try, or  had  taken  any  oath  of  allegiance  thereto. 

(6)  Whether  the  entire  amount  of  the  claim  does,  and  did  at  the 
time  when  it  had  its  origin,  belong  solely  and  absolutely  to  the 
claimant;  and  if  any  other  person  is  or  has  been  interested  therein, 
or  in  any  part  thereof,  who  is  such  other  person,  and  what  is  or 
was  the  nature  and  extent  of  his  interest,  and  how  and  when 
and  by  what  means  and  for  what  consideration  the  transfer  of 

*  Originally  on  April  15,  1901,  the  words  **for  examination"  here  occurred 
but  they  were  stricken  ont  May  23,  1901. 
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rights  or  interests,  if  any  such  was  made,  took  place  between  the 
parties. 

(c)  If  the  claim  be  preferred  in  behalf  of  a  firm  or  association  of 
persons  other  than  a  corporation  or  joint-stock  company,  the  name 
of  each  person  interested,  both  at  the  date  the  claim  accrued  and 
at  the  date  of  verifying  the  petition,  must  be  established,  with  the 
proportion  of  each  person's  interest ;  and  all  the  particulars  required 
by  these  rules  to  be  established  in  case  of  an  individual  claimant 
must  be  established  in  respect  to  each  member  of  such  firm  or 
association. 

(d)  If  the  claimant  be  a  naturalized  citizen  of  the  United  States, 
his  naturalization  papers,  or  a  copy  of  the  record  of  his  naturaliza- 
tion, duly  certified,  must  be  produced. 

(e)  Whether  the  property  for  the  loss,  seizure,  or  destruction  of 
which  the  claim  is  made  was,  at  the  time  of  such  loss,  seizure,  or 
destruction,  insured,  and  if  so,  for  how  much ;  and  what  amount 
of  insurance,  if  any,  has  been  paid,  and  to  whom.  The  original 
policy  of  insurance  must  be  shown,  or  if  not  producible,  a  proved 
copy  thereof. 

(/)  The  age,  place  of  birth^  residence,  and  occupation  of  every 
witness,  and  where  his  residence  was,  and  what  his  occupation  was 
at  the  time  the  events  took  place  in  regard  to  which  he  testifies ; 
also,  whether  he  has  any,  and,  if  so,  what  interest  in  the  claim, 
and  if  he  has  any  contingent  interest  in  the  same,  to  what  extent 
and  upon  the  happening  of  what  event  he  will  be  entitled  to  receive 
any  part  of  the  sum  which  may  be  awarded  by  the  Commission ; 
and  also  whether  he  is  related  to  the  claimant,  and  whether  he  is 
the  agent  or  attorney  of  the  claimant  or  of  any  person  having  an 
interest  in  the  claim.* 

DEPOSITIONS. 

RUL.E  No.  18. 

Depositions  shall  be  taken  on  notice,  specifying  the  time  and 
place  for  taking,  with  a  copy  of  the  interrogatories  or  a  statement 
in  writing  showing  the  subject  of  the  proposed  testimony  with 
sufficient  certainty.  Such  notice,  with  the  copy  or  statement,  must 
be  served  upon  the  opposite  party  at  least  twenty  days  before 
the  day  named  for  the  examination,  with  one  additional  day  for 
every  two  hundred  miles  of  distance  (or  fraction  thereof)  in  excess 
of  one  hundred  miles  from  Washington  to  the  place  of  caption. 

*Biile  No.  12,  when  originally  adopted  on  April  15,  1901,  contained  a  final 
clauBe  which  was,  on  May  24, 1901,  stricken  ont  and  mle  21  adopted.  The  clause 
stricken  ont  was  as  follows:  (g)  The  contract  of  each  claimant  with  any  agent 
and  any  attorney  for  carrying  on  or  aiding  in  the  preparation  or  prosecution  of 
the  claim. 
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[When  one  party  gives  such  a  notice  of  the  taking  of  depositions 

the  other  party  may,  within  ten  days  after  the  service  upon  him, 

give  a  like  notice  for  the  same  time  and  place ;  and  may  then  and 

there,  subject  to  the  prior  right  of  the  first  party,  take  depositions 

in  his  own  behalf.*]    Objections  to  depositions  taken  in  disregard 

of  this  rule  must  be  seasonably  made.     [When  either  party  is 

served  with  a  notice  of  the  taking  of  depositions  and  such  party 

ascertains  that  he  can  not  attend  in  person  or  by  a  representative 

at  the  time  and  place  named,  he  shall  reply  to  the  notice  within 

five  days,  stating  the  reasons  for  such  inability,  and  thereupon  the 

notice,  so  served,  shall  be  inoperative ;  but  in  every  such  case  the 

party  serving  the  notice  may,  on  one  day's  notice  to  the  other 

party,  bring  the  question  before  the  Commission  for  its  decision 

and  action.*] 

ORDER  BOOK. 

UUT^E  Xo.  14. 

The  clerk  shall  keep  a  book  in  which  he  shall  enter  all  orders 
and  make  such  other  entries  as  the  Commission  may  direct. 

GENERAIi  DOCKET. 
RUtiE  No.   16. 

The  clerk  shall  keep  a  docket,  in  which  he  shall  enter  the  number 
and  title  of  each  case,  the  date  of  filing  the  petition,  a  note  showing 
llio  nature  and  amount  of  the  claim,  and,  later,  notes  of  all  other 
proceedings  in  the  case,  with  their  respective  dates, 

NOTICE  BOOK. 
RULE  No.  16. 

A  notice  book  shall  be  kept  by  the  clerk,  and  either  party  may 
apply  to  the  Commission  for  any  order  which  he  may  deem  nec- 
essary by  making  an  entry  in  the  book  and  furnishing  a  copy  to 
the  opposite  party. 

MOTION  CAIiENDAR. 
RULE  Xo.  IT. 

A  motion  calendar  shall  be  prepared  by  the  clerk  every  Monday 
morning;  and  motions  not  granted  as  of  course  may  be  heard 
whenever  it  is  convenient  for  the  parties. 

CUSTODY  OF  PAPERS. 

RULE  No.   18. 

The  clerk  shall  take  charge  of  all  the  papers  belonging  to  the 
Commission,  and  not  allow  them  to  be  taken  from  the  oflBce  with- 
out special  order  of  the  Commission. 

[The  foregoing  rules,  5  to  18  inclusive,  were  adopted  April  15,1901.] 

*  The  lines  in  brackets  in  rule  No.  13  were  inserted  and  added  November  22, 1901. 
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attor]s:ey  of  record. 

RULE  No.  19. 

In  every  case  where  an  agent  or  attorney  is  employed  there 
shall  be  entered  on  the  petition  or  docket  the  name  and  address 
of  one  attorney  or  agent,  or  of  one  firm  of  attorneys  or  agents 
with  their  individual  names,  on  whom  all  notices  may  be  served. 
Additional  counsel  may,  however,  enter  their  names  upon  the 
docket. 

Where  the  petition  is  not  signed  or  verified  by  the  claimant,  any 
agent  or  attorney  appearing  must  file  a  warrant  of  attorney,  within 
sixty  days  after  the  filing  of  the  petition,  authorizing  him  to  prose- 
cute the  claim.     [Adopted  April  15,  1901.] 

RULE  No.  «0. 

After  the  papers  from  any  Department,  under  Section  8  of  the 
statute,  are  received,  the  party  desiring  consideration  thereof  shall 
file  a  notice  specifying  the  papers  whose  consideration  is  desired, 
and  the  opposite  party  shall  file  any  objections  thereto  within  sixty 
days  after  such  notice  is  given.     [Adopted  May  24,  1901.] 

RULE  No.  «1. 

Each  claimant,  at  the  time  of  the  final  submission  of  his  case, 
must  furnish  to  the  Commission  a  statement  showing  the  contract, 
agreement,  or  understanding  which  has  at  any  time  existed,  or 
then  exists,  with  any  agent  or  attorney,  for  compensation  for  car- 
rying on  or  aiding  in  the  preparation  or  prosecution  of  his  claim. 
Such  statement  must  be  verified  by  the  oath  of  the  claimant, 
taken  in  the  manner  specified  in  Section  7  of  the  law  creating  the 
Commission,  or  a  good  and  sufficient  reason  for  taking  the  oath 
before  some  other  oflBcial  must  appear  in  the  statement.  The 
statement  must  also  be  verified  by  a  sworn  confirmation  of  the 
agent  or  by  a  signed  confirmation  of  the  attorney.  In  case  the 
claimant  is  represented  by  a  firm  of  attorneys  some  member  of  the 
firm  must  confirm  the  statement.     [Adopted  May  24,  1901.] 

ADDinONAIi  RUIiES  CONCERISING  DEPOSITION'S. 

RULE  No.  ««. 

Witnesses  must  be  sworn  or  aflBrmed  before  any  questions  are 
put  to  them,  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  relative  to  the  cause  in  which  they  are  to  testify;  and 
each  witness  shall  then  state  his  name,  age,  occupation,  and  place 
of  residence;  whether  he  has  any,  and  if  any,  what  interest,  direct 
or  indirect,  in  the  claim  which  is  the  subject  of  inquiry;  and 
whether  he  is  related  to  the  claimant,  and  if  so,  in  what  degree. 
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RUL.B  No.  «8. 


Every  objection  to  a  question  shall  be  noted  by  the  Commis- 
sioner. But  the  Commission  may  refuse  to  consider  an  objection 
which  is  not  suflSciently  specific. 


RULE  No.  «4. 


At  the  conclusion  of  the  deposition  the  witness  shall  state 
whether  he  knows  of  any  other  matter  relative  to  the  claim  in 
question,  and  if  he  does,  he  shall  state  it. 


RULE  No.  «6. 


The  deposition  of  the  witness  when  completed  shall  be  read  over 
to  him  and  signed  by  him  in  the  presence  of  the  Commissioner. 


RULE  No.  26, 


The  Commissioner  must  certify  that  the  witness  was  properly- 
sworn  or  affirmed,  and  that  the  answers  were  taken  down  by  him 
or  in  his  presence,  and  read  over  to  and  signed  by  the  witness. 

RULE  No.  «7. 

The  Commissioner  taking  the  deposition  shall  attach  thereto 
the  notice  pursuant  to  which  the  same  is  taken. 

RULE  No.  S8. 

The  Commissioner  must  so  connect  the  sheets  of  the  deposition 
that  they  can  not  be  tampered  with,  and  he  and  the  witness  must 
sign  each  sheet. 

RULE  No.  «9. 

Exhibits  must  be  carefully  marked,  so  as  to  be  capable  of  identi- 
fication, and  when  practicable,  must  be  attached  to  the  deposition. 

RULE  No.  80. 

The  Commissioner  must  state,  in  the  caption  of  the  deposition, 
the  cause  in  which  it  was  taken,  the  place  and  date  of  taking,  the 
name  of  the  witness,  the  party  by  whom  called,  and  the  names  of 
the  parties  and  counsel  present,  and  in  the  body  of  the  deposition 
it  must  also  be  shown  by  whom  the  witness  was  examined  and 
cross-examined. 

RULE  No.  81. 

The  Commissioner  must  inclose  the  depositions  and  exhibits 
in  a  package,  under  his  seal,  and  direct  the  same  to  the  clerk 
of  the  Commission  at  Washington,  and  deposit  the  package  in 
the  post  office,  or  in  an  express  office,  or  he  may  transmit  the 
same  by  a  messenger,  whose  name  shall  be  by  him  inscribed  on 
the  package.  ^  , 
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RULE  No.  8«. 

At  the  request  of  either  party,  a  person  whom  either  party 
expects  or  intends  to  call  as  a  witness  in  the  same  case  shall  be 
excluded  from  the  room  where  the  testimony  is  being  taken.  If 
such  person  remain  in  the  room  or  within  hearing  of  the  exam- 
ination, after  such  request  has  been  made,  the  Commissioner  shall 
certify  that  fact  to  the  Commission. 

RULE  No.  38. 

No  copy  of  testimony  shall  be  furnished  by  the  Commissioner 
to  any  person  until  all  the  witnesses  to  be  examined  at  that  time 
have  testified. 

RULE  No.  84. 

When  a  deposition  is  taken  by  oral  examination,  each  question 
propounded  to  the  witness  shall  be  recorded,  and  his  answers 
taken  down  in  his  own  words.  Where  the  witness  speaks  English 
the  deposition  shall  be  taken  in  that  language,  and  where  he  does 
not,  the  questions  and  answers  shall  be  translated  into  English  by 
the  Commissioner  or  interpreter  present,  and  so  recorded.  Where 
an  interpreter  is  employed,  his  name  and  residence  must  be  noted 
in  the  caption.  Documents  annexed  shall  be  the  originals  or  copies, 
and  when  not  in  English  must  be  accompanied  by  translations. 

RULE  No.  86. 

When  depositions  are  to  be  taken  on  interrogatories,  the  adverse 
party  may  file  objections  to  such  interrogatories  within  ten  days 
after  he  has  notice  that  they  are  filed  with  the  clerk,  specially 
stating  the  grounds  of  objection ;  and  may,  within  said  ten  days, 
either  file  cross-interrogatories  or  a  notice  that  he  will  cross-exam- 
ine orally. 

RULE  No.  86. 

The  Commissioner  before  whom  a  deposition  is  taken  shall  attach 
thereto  an  itemized  bill,  duly  certified  by  him,  showing  the  fees 
and  all  other  expenses  incident  to  the  taking  of  said  deposition ; 
and  stating  whether  all  or  any  part  of  said  fees  and  expenses  have 
been  paid,  and,  if  paid,  by  whom  payment  was  made.  He  may 
require  from  a  claimant  payment  of  his  fees  before  transmitting 
the  deposition. 

RULE  No.  87. 

If  the  Commissioner's  fees  be  not  paid  at  the  time  of  taking  the 
deposition,  he  should  indorse  on  the  outside  of  the  package  the 
name  and  number  of  the  case  and  state  for  which  party  the  testi- 
mony was  taken,  also  the  gross  amount  of  his  fees  and  disburse- 
ments. The  package  when  so  indorsed  must  not  be  opened  until 
the  party  for  whom  the  depositions  were  taken  deposits  with  the 

Digitized  by  VjOOQ IC 


10 

clerk  the  amount  indorsed  thereon,  unless  such  deposit  be  waived 
in  writing  by  the  Commissioner.  The  clerk  will  then  open  the 
package  and  tax  the  Commissioner's  charges  and  will  immediately 
transmit  to  him  the  amount  taxed,  returning  the  overplus,  if  any, 
to  the  party.  The  money  will  be  transmitted  by  draft  or  regis- 
tered letter,  and  the  clerk  will  retain  his  vouchers  therefor. 

[After  a  deposition  has  been  filed  and  opened  by  the  Clerk,  the 
party  in  whose  behalf  it  has  been  taken  may  make  the  two  copies 
required  by  Rule  Three  in  the  office  of  the  Clerk,  who  will  provide 
facilities  to  enable  him  to  make  them  without  delay. 

When  the  two  copies  are  made  by  the  Commissioner  on  request, 
he  should  transmit  the  deposition  in  one  package  and  the  copies 
in  a  separate  package  either  at  a  diflEerent  time  or  by  a  different 
mode  of  conveyance. 

When  the  two  copies  are  thus  made  by  the  Commissioner  his 
fees  therefor  shall  be  such  as  may  be  mutually  agreed  upon,  not 
exceeding  the  amount  allowed  by  the  statute  for  copies.*] 

RULE  Ko.  38. 

The  fees  for  the  services  of  Commissioners  appointed  to  take 
testimony  in  such  cases  as  may  be  brought  before  the  Commission 
shall  be  those  now  allowed  by  law  for  the  taking  of  testimony  to 
be  used  in  the  courts  of  the  United  States,  including  the  sum  of 
three  dollars  per  day  authorized  by  Section  21  of  the  Act  of  May 
28, 1896.  [The  foregoing  rules,  Nos.  22  to  38  inclusive,  were  adopted 
November  22,  1901.] 

*  The  lines  in  brackets  were  added  December  28,  1901. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


ADDITIONAL  RULES  AND  AMENDMENTS  OF  RULES. 

REHEARINGS. 
RUUE  NO.  89. 

A  petition  for  a  rehearing  after  a  decision  must  be  printed  and  must 
briefly  and  distinctly  state  its  grounds,  and  oral  argument  thereon  will 
not  be  permitted  except  upon  a  special  order  of  the  Conmiission. 
[Adopted  May  12, 1902.] 

3IORE  SPECIFIC  STATEMENTS. 

Rule  No.  7  is  amended  by  adding  thereto  the  following: 
Upon  motion  and  special  order  of  the  Commission  a  more  specific 
and  particular  statement  of  facts  aveiTcd  in  any  petition  &r  answer 
may  be  required  before  the  opposite  party  is  compelled  to  demur 
thereto  or  join  issue  thereon.     [Adopted  May  12,  1902-] 

PROOF  OF  CITIZENSHIP. 
RULE  NO.  40. 

When  in  any  case  the  defendant  intends  to  controvert  the  claimant's 
citizenship,  and  shall  give  notice  in  writing  of  such  intention  by  filing 
such  notice  in  the  oflSee  of  the  clerk  of  the  Commission  and  serving  a 
copy  thereof  on  the  claimant,  no  testimony  on  the  merits  of  the  claim 
shall  be  taken  unless  by  order  of  the  Commission  or  by  consent  of 
both  parties  before  the  question  of  citizenship  shall  have  been  decided. 
[Adopted  February  25,  1903.] 

PROOF  OF  CITIZENSHIP. 

Ordered^  That  Rule  No.  40  be  amended  by  adding  the  following: 
"The  claimant  may  within  ninety  days  from  the  adoption  of  this 
rule  file  with  the  clerk  documents  to  prove  citizenship,  verified  and 
supplemented  by  a  statement  giving  such  particulars  as  have  been 
within  thirty  days  from  the  adoption  of  this  rule  specified  by  the 
Assistant  Attorney-General  as  desirable,  and  such  documents  and  the 
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statement,  when  eworn  to  by  the  claimant  personally,  showing  what 
facts  are  stated  of  his  own  knowledge  and  what  on  information  and 
belief,  shall  be  considered  as  evidence  in  the  case. 

"The  claimant,  having  complied  with  the  above  requirement,  may 
thereupon  notify  the  defendant  that  he  considers  such  citizenship 
proved,  and  if,  within  sixty  "  days  from  notice  given,  the  defendant  shall 
not  give  notice  of  any  supposed  defect  in  such  proof,  the  defendant 
will  be  deemed  to  be  satisfied  with  such  proof  for  the  purposes  of  the 
case,  subject,  however,  to  the  right  of  the  Commission  to  order  further 
evidence  of  citizenship  to  be  given  at  any  stage  of  the  proceedings." 
[Adopted  April  20,  1903.] 

PROOF  OF  TITI.E. 
RULE  NO.  41. 

Documents  to  support  title  to  the  property  which  is  the  subject  of 
claim  should  be  briefly  described  and  marked  by  the  Commissioner  for 
identification,  but  not  annexed  to  any  deposition,  and  are  to  be  always 
subject  to  inspection  by  the  defendant. 

The  claimant  may  at  any  time  notif}'  the  defendant  that  he  considers 
his  title  proved,  such  notice  to  contain  a  brief  abstract  of  such  proof; 
and  if  within  sixty  days  from  notice  given  the  defendant  shall  not  give 
notice  of  any  supposed  defect  in  such  proof,  the  defendant  will  be 
deemed  ifb  be  satisfied  with  such  proof  for  the  purposes  of  the  case, 
subject,  however,  to  the  right  of  the  Commission  to  order  further 
evidence  of  title  to  be  given  at  any  stage  of  the  proceedings.  [Adopted 
February  26,  1908.] 

WARRAISTS  OF  ATTORNEY. 

Ovdei^ed^  That  Rule  No.  19  be  amended  by  adding  the  following: 
''Where  a  warrant  of  attorney  is  filed  under  the  last  clause  of  this 
rule,  or  otherwise,  a  copy  thereof  should  also  be  filed  and  examined, 
certified  and  kept  by  the  clerk,  and  the  original  returned  to  the 
custody  of  the  attorney,  always  subject  to  inspection  by  order  of 
the  Commission."    [Adopted  April  18,  1903.] 

COMPIiETION  OF  DEPOSITIONS. 
RULE  NO.  42. 

After  the  taking  of  a  deposition  in  behalf  of  one  of  the  parties  is 
begun  the  opposite  party  is  entitled  to  have  it  finished,  and  neither 
party  shall  be  allowed  to  delay  the  completion  except  for  good  cause 
shown  to  the  Commissioner,  who  in  his  discretion  may  require  the 
application  to  be  sworn  to. 

a  Changed  from  ihxTiy  to  mxiy  by  order  adopted  June  24,  1903. 
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When  testimony  is  being  taken  at  any  place  it  is  expected  that  all 
proper  efforts  will  be  made  by  both  parties  to  take  at  the  same  time 
all  the  testimony  which  can  be  taken  at  that  place — in  accordance  with 
Rule  15  of  the  Instructions  to  Cuban  Commissioners. 

All  depositions  belong  to  the  Commission,  and  may  be  used  by 
either  party  on  the  hearing  of  the  case.     [Adopted  April  21,  1903.] 

Ordered^  That  Rule  No.  42  be  amended  by  adding  the  following: 

"Whenever  in  Cuba  the  taking  of  a  deposition  for  a  claimant  is 
unreasonably  delayed  the  Commissioner  may  tax  costs  against  such 
claimant  equal  to  the  compensation  and  expenses,  during  the  time  lost, 
of  the  officials  employed  in  the  taking  of  the  deposition,  which  shall 
be  paid  before  the  taking  proceeds. 

"If  unreasonable  delay  happen  through  the  fault  of  the  defense  the 
Commissioner  shall  make  a  separate  report  thereof,  which  will  be  trans- 
mitted by  the  Commission  to  the  Department  of  Justice."  [Adopted 
June  22,  1903.] 

Ordei^ed^  That  Rule  37  as  amended  be  further  amended  by  adding 
the  following: 

"When  a  deposition  is  typewritten  the  two  copies  required  must  be 
made  at  the  same  time;  and  the  fees  therefore  shall  be  those  provided 
by  the  statute.  Upon  request,  any  copy  of  a  deposition  intended  for 
the  use  of  a  party  may  be  certified  by  the  Commissioner  and  delivered 
to  the  party  or  his  counsel,  and  his  receipt  taken  therefor  and  trans- 
mitted to  the  Cooimission."    [Adopted  June  23,  1903.] 


Digitized  by 


Google 


Digitized  by 


Google 


CIRCtTLAB  liETTERS  ISSUED  BT  THE  COMMISSION. 


Spanish  Treaty  Claims  Commission, 

Washington,  D.  C,  April  28,  1901. 
Dear  Sir: 

The  Commission  direct  me  to  say  to  you  that  the  two  copies  of 
petitions  and  all  other  papers  filed  must  be  two  copies  in  addition 
to  the  original. 

By  documentary  evidence  under  Rule  8  is  meant  documents 
which  prove  themselves  if  the  originals  are  produced,  and  not 
affidavits  or  other  writings  requiring  the  support  of  witnesses. 

Papers  in  the  Department  of  State,  or  other  Departments,  will 
not  be  sent  for  by  reason  of  any  request  contained  in  the  petition, 
but  only  on  special  motion  made  under  Rule  16. 

The  petition  should  conform  literally  to  the  requirements  of 
Rule  1,  and  is  subject  to  dismissal  if  it  contains  matters  not  con- 
templated by  that  rule. 

Yours  respectfully, 

W.  E.  Spear, 

ClerU. 


Spanish  Treaty  Claims  Commission, 

Washington,  D.  C,  May  9,  1901, 
Dear  Sir: 

The  Commission  direct  me  further  to  say  that  petitions  shall  be 
addressed  to  the  Spanish  Treaty  Claims  Commission,  treating  the 
United  States  as  the  only  defendant,  and  each  case  should  be 
entitled  as  follows:  "A.  B.  (claimant)  against  the  United  States.'* 
Moderation  of  expression  in  reference  to  any  foreign  govern- 
ment should  be  observed  in  the  petitions,  pleadings,  evidence,  and 
briefs  before  the  Commission. 

Petitions  should  not  be  accompanied  by  exhibits  which  it  would 
not  be  proper  to  file  in  ordinary  judicial  proceedings. 

Papers  heretofore  filed  which  do  not  conform  to  the  foregoing 
suggestions  should  be  corrected. 

Very  respectfully, 

W.  E.  Spear, 

Clerk. 
(11) 
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EXTRACTS  FROM  STATUTES  OF  THE  UNITED  STATES. 


Fees  op  Commissioners. 

[^9  Statutes  at  Large,  18^;  Act  of  May  28,  1896,  Chapter  S5S,  SectioJi  SI.] 

That  each  United  States  Commissioner  shall  be  entitled  to  the 
following-named  fees,  and  none  other    *    *    * : 

Issuing  subpoena  or  subpoenas  in  any  one  case,  with  five  cents 
for  each  necessary  witness  in  addition  to  the  first,  twenty-five 
cents;    *    *    *. 

For  administering  an  oath  (except  to  witness  as  to  attendance 
and  travel),  ten  cents;    *    *    *. 

For  order  in  duplicate  to  pay  all  witnesses  in  a  case :  For  first 
witness,  thirty  cents,  and  for  each  additional  witness,  five  cents, 
and  for  oath  to  each  witness  as  to  attendance  and  travel,  five 
cents;     *     *     *. 

For  attending  to  a  reference  in  a  litigated  matter,  in  a  civil  cause 
at  law,  in  equity,  or  in  admiralty,  in  pursuance  of  an  order  of  the 
court,  three  dollars  a  day. 

For  taking  and  certifying  depositions  to  file  in  civil  cases,  ten 
cents  for  each  folio ;  for  each  copy  of  the  same  furnished  to  a  party 
on  request,  ten  cents  for  each  folio;    *    *    *, 

[Revised  Statutes,  Chapter  16,  Section  85^.] 

The  term  folio,  in  this  chapter,  shall  mean  one  hundred  words, 
counting  each  figure  as  a  word.  When  there  are  over  fifty  and 
under  one  hundred  words,  they  shall  be  counted  as  one  folio, 
but  a  less  number  than  fifty  words  shall  not  be  counted,  except 
when  the  whole  statute,  notice,  or  order  contains  less  than  fifty 
words.     *    *    *. 

[Revised  Statutes,  Chapter  16,  Section  856.] 

The  fees  of  commissioners,  in  cases  where  the  United  States  are 
liable  to  pay  the  same,  shall  be  paid  on  settling  their  accounts  at 
the  Treasury.     *    *    *. 


Fees  of  Witnesses. 

[Reinsed  Statutes,  Chapter  16,  Section  848.] 

For  each  day's  attendance  in  court,  or  before  any  officer  pursu- 
ant to  law,  one  dollar  and  fifty  cents,  and  five  cents  a  mile  for 
going  from  bis  place  of  residence  to  the  place  of  trial  or  hearing, 
and  five  cents  a  mile  for  returning.     When  a  witness  is  subpoenaed 

(12) 
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in  more  than  one  cause  between  the  same  parties,  at  the  same 
court,  only  one  travel  fee  and  one  per  diem  compcn«?ation  shall  be 
allowed  for  attendance.  Both  shall  be  taxed  in  th  *  case  first  dis- 
posed of,  after  which  the  per  diem  attendance  fee  alone  shall  be 
taxed  in  the  other  cases  in  the  order  in  which  they  are  disposed 
of.     *     *     *. 


The  Organic  Act  Creating  the  Commission. 

[Public— No.  115.] 

An  Act  To  carry  Into  effect  the  stipulations  of  article  seven  of  the  treaty  between 
the  United  States  and  Spain  conclnded  on  the  tenth  day  of  December,  eighteen  hundred  and 
nlnety-elgbt. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  Presi- 
dent of  the  United  States  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  five  suitable  persons  learned  in  the  law, 
who  shall  constitute  a  commission,  whose  duty  it  shall  be,  and  it 
shall  have  jurisdiction,  to  receive,  examine,  and  adjudicate  all 
claims  of  citizens  of  the  United  States  against  Spain,  which  the 
United  States  agreed  to  adjudicate  and  settle  by  the  seventh  article 
of  the  treaty  concluded  between  the  United  States  and  Spain  on 
the  tenth  day  of  December,  anno  Domini  eighteen  hundred  and 
ninety-eight.  It  shall  adjudicate  said  claims  according  to  the 
merits  of  the  several  cases,  the  principles  of  equity,  and  of  inter- 
national law.  One  of  said  persons  shall  be  designated  by  the  terms 
of  his  appointment  to  be  the  president  of  said  commission. 

The  President  of  the  United  States,,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  fill  by  appointment  all  vacancies 
which  may  occur  in  said  commission. 

Sec.  2.  That  each  of  the  members  of  said  commission,  the 
Assistant  Attorney-General,  the  assistant  attorneys,  and  the  clerk 
provided  for  by  this  Act  shall  be  citizens  of  the  United  States, 
and  shall  take  the  oath  of  oflBce  prescribed  by  law  to  be  taken  by 
officers  of  the  United  States. 

Sec.  3.  That  the  said  commission  shall,  within  thirty  days  after 
the  appointment  of  the  members  thereof,  meet,  and  it  shall  there- 
after hold  its  sessions  in  the  city  of  Washington.  The  Depart- 
ment of  Justice  shall  provide  said  commission  with  all  necessary 
and  suitable  rooms  and  offices  for  holding  its  sessions  and  trans- 
acting its  business.  All  the  expenses,  including  salaries  and  com- 
pensation of  said  commission  and  of  its  officers  and  employees, 
shall  be  paid  by  the  Department  of  Justice,  upon  vouchers  certified 
by  the  president  of  the  commission  or  by  order  of  the  other  mem- 
bers of  the  commission  in  case  of  his  absence  or  inability  to  act ; 
and  the  sum  of  fifty  thousand  dollars  annually,  or  so  much  thereof 
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as  may  be  necessary,  is  hereby  appropriated  and  made  immediately 
available  for  the  Department  of  Justice  as  a  special  fund  for  the 
payment  of  said  expenses. 

Sec.  4.  That  the  commission  is  empowered  to  make  all  necessary 
or  convenient  and  proper  rules  and  regulations  of  practice  and 
procedure  for  the  transaction  of  its  business. 

Sec.  5.  That  the  commission  is  empowered  to  appoint  a  clerk, 
and  may  also  appoint  one  messenger  and  one  or  more  stenographers, 
typewriters,  and  interpreters  as  the  business  of  the  commission 
may  require ;  and  may  also  appoint  one  or  more  commissioners, 
whose  duty  it  shall  be  to  take  testimony  in  such  cases  as  may  be 
brought  before  said  commission.  Such  commissioners  to  take 
testimony  shall  be  citizens  of  the  United  States,  and  they  shall 
receive  for  their  services  such  fees  as  may  be  fixed  by  said  com- 
mission, not  exceeding  the  fees  allowed  by  law  for  the  taking  of 
testimony  to  be  used  in  the  courts  of  the  United  States,  including 
the  sum  of  three  dollars  per  day  which  the  courts  of  the  United 
States  are  now  authorized  by  section  twenty-one  of  the  Act  of 
May  twenty-eighth,  eighteen  hundred  and  ninety-six,  to  allow  to 
commissioners. 

The  clerk  of  said  commission  shall,  before  assuming  the  duties 
of  his  ofBce,  execute  a  bond  to  the  United  States,  with  sufficient 
surety  or  sureties,  in  such  amount  and  conditioned  as  the  Attorney- 
General  shall  prescribe,  for  the  faithful  performance  of  his  duties 
as  such  clerk. 

The  appointments  authorized  by  this  section  shall  be  made 
without  reference  to  the  rules  and  regulations  of  the  civil  service. 

Sec.  6.  That  the  President  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  one  additional  Assistant  Attorney- 
General  of  the  United  States,  who  shall  hold  his  office  during  the 
existence  of  said  commission,  and  the  Attorney-General  of  the 
United  States  is  empowered  to  employ  such  assistant  attorneys  as 
the  business  of  the  commission  may  require.  It  shall  be  the  duty 
of  said  Assistant  Attorney-General  and  assistant  attorneys  to 
appear  as  attorneys  and  counsel  for  the  United  States,  under  the 
direction  of  the  Attorney-General,  and  defend  the  United  States 
in  all  proceedings  to  adjudicate  claims  which  may  be  had  before 
said  commission. 

Sec.  7.  That  each  of  the  said  commissioners  and  the  clerk  and 
each  of  the  commissioners  to  take  testimony  shall  have  authority 
to  administer  oaths  in  all  proceedings  before  the  commission,  and 
every  person  knowingly  and  willfully  swearing  or  affirming  falsely 
in  any  such  proceedings  shall  be  deemed  guilty  of  perjury,  and 
shall,  upon  conviction,  suffer  the  punishment  provided  by  the  laws 
of  the  United  States  for  that  offense,  when  committed  in  its  courts 
of  justice. 
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Sec.  8.  That  all  reports,  records,  proceedings,  and  other  docu- 
ments now  on  file  or  of  record  in  the  Department  of  State,  or  in 
any  other  Department,  or  certified  copies  thereof,  relating  to  any 
claims  prosecuted  before  the  said  commission  under  this  Act  shall 
be  furnished  to  the  commission  upon  its  order,  made  of  its  own 
motion  or  at  the  request  of  the  claimant  or  of  the  attorney  repre- 
senting the  United  States  before  said  commission. 

Sec.  9.  That  every  claim  prosecuted  before  said  commission 
shall  be  presented  by  petition,  setting  forth  concisely  and  without 
unnecessary  repetition  the  facts  upon  which  such  claim  is  based 
together  with  an  itemized  schedule  setting  forth  all  damages 
claimed.  Said  petition  shall  also  state  the  full  name,  the  residence, 
and  the  citizenship  of  the  claimant,  and  the  amount  of  damages 
sought  to  be  recovered,  and  shall  pray  judgment  upon  the  facts 
and  law.  It  shall  be  signed  by  the  claimant  or  his  attorney  or 
legal  representative,  and  be  verified  by  the  aflBdavit  of  the  claimant, 
his  agent,  attorney,  or  legal  representative.  It  shall  be  filed  with 
the  clerk  of  the  commission,  and  the  prosecution  of  the  claim  shall 
be  deemed  to  have  been  commenced  at  the  date  of  such  filing.  All 
claims  shall  be  filed  as  aforesaid  within  six  months  from  the  date 
of  the  first  meeting  of  the  commission,  and  every  claim  not  filed 
within  such  time  shall  be  forever  barred:  Provided^  That  the 
commission  may  receive  claims  presented  within  six  months  after 
the  termination  of  said  period  if  the  claimants  shall  establish  to 
their  satisfaction  good  reasons  for  not  presenting  the  same  earlier. 

Sec.  10.  That  service  of  the  petition  shall  be  made  upon  the 
Attorney-General  of  the  United  States  at  such  time  and  in  such 
manner  as  may  be  prescribed  by  the  rules  of  said  commission.  It 
shall  be  his  duty  to  defend  the  interests  of  the  United  States,  and 
he  shall,  within  sixty  days  after  the  service  of  the  petition  upon 
him  (unless  the  time  shall  be  extended  by  order  of  the  commis- 
sion), file  a  demurrer  or  answer  to  said  petition,  which  answer 
shall  set  up  all  matters  of  counterclaim,  set-off,  claim  of  damages, 
demand,  or  defense  whatsoever  of  the  Government  against  such 
claim:  ^rovided^  That  should  the  Attorney-General  fail  to  so 
answer  or  demur,  the  claimant  may  proceed  with  the  case  under 
such  rules  as  the  commission  may  adopt;  but  the  claimant  shall  not 
in  such  case  have  award  for  his  claim  or  for  any  part  thereof  unless 
he  shall  establish  the  same  by  proof  satisfactory  to  the  commission. 

Sec.  11.  That  the  award  in  favor  of  any  claimant  shall  be  only 
for  the  amount  of  the  actual  and  direct  damage  which  said  claimant 
shall  prove  that  he  has  sustained.  Remote  or  prospective  damages 
shall  not  be  awarded,  nor  shall  interest  be  allowed  on  any  claim. 

Sec.  12.  That  all  awards  of  said  commission  shall  be  final  unless 
^  new  trial  or  hearing  shall  be  granted  by  said  commission  and 
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no  new  trial  or  rehearing  shall  be  had  except  upon  motion  made 
within  sixty  days  of  said  award. 

Sec.  13.  When  the  commission  is  in  doubt  as  to  any  question  of 
law  arising  upon  the  facts  in  B,ny  case  before  them,  they  may  state 
the  facts  and  the  question  of  law  so  arising  and  certify  the  same 
to  the  Supreme  Court  of  the  United  States  for  its  decision,  and 
said  court  shall  have  jurisdiction  to  consider  and  decide  the  same. 

Sec.  14.  That  the  commission  shall  file  with  the  Secretary  of 
State  a  copy  of  the  award  in  each  case  immediately  after  the  same 
shall  have  been  made  and  become  final,  and  in  every  case  of  final 
award  by  said  commission  the  sum  found  to  be  due  shall  be  paid 
out  of  any  appropriation  made  or  to  be  made  by  Congress  for  the 
payment  and  satisfaction  of  such  awards  on  presentation  to  the 
Secretary  of  the  Treasury  of  a  copy  of  said  award,  certified  by 
the  clerk  of  the  commission  and  signed  by  the  president  of  said 
commission,  or  by  the  Secretary  of  State  in  case  said  commission 
has  terminated  and  ceased  to  exist. 

All  the  files  and  records  of  said  commission  shall  immediately 
upon  the  expiration  thereof  be  deposited  in  the  office  of  the  Secre- 
tary of  State. 

Sec.  15.  That  the  salaries  and  compensation  of  the  persons 
appointed  under  this  Act  shall  be  as  follows,  and  the  same  shall 
be  paid  monthly  in  equal  installments : 

To  each  commissioner,  the  sum  of  five  thousand  dollars  per 
annum. 

To  the  Assistant  Attorney-General,  the  sum  of  five  thousand 
dollars  per  annum. 

To  the  clerk,  the  sum  of  three  thousand  five  hundred  dollars  per 
annum. 

To  such  assistant  attorneys  as  may  be  employed,  at  the  rate  of 
two  hundred  dollars  per  month  to  each  for  the  time  of  actual 
employment. 

To  the  messenger  and  to  each  stenographer  and  typewriter,  the 
sum  of  one  thousand  two  hundred  dollars  per  annum. 

To  each  interpreter,  not  exceeding  the  sum  of  one  thousand  eight 
hundred  dollars  per  annum. 

Sec.  16.  That  the  powers  and  jurisdiction  hereby  granted  to 
said  commission  shall  be  in  force  and  continue  for  the  period  of 
two  years  from  the  date  of  the  approval  of  this  Act,  and  for  no 
longer  time :  Provided,  That  the  President  may,  from  time  to  time, 
extend  the  said  period  beyond  said  two  years,  not  exceeding  six 
months  in  each  instance,  when  in  his  judgment  such  extension  is 
necessary  to  enable  the  commission  to  complete  its  work:  And 
provided  further ,  That  in  case  the  commission  shall  have  com- 
pleted its  work  before  the  expiration  of  the  said  two  years  the 
President  may  dissolve  said  commission. 

Approved,  March  2,  1901. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


INSTEUOTIONS  TO  OOMMISSIONEES  TO  GOVEEN  THE  TAK- 
ING  OF  TESTIMONY  IN  CUBA.      . 

[Adopted  September  1,  1902.] 


1.  As  the  depositions  are  to  be  taken  b}^  authority  of  a  tribunal  of 
the  United  States  confirmed  by  the  Cuban  Government,  and  are  to 
be  used  before  such  a  tribunal,  no  attempt  need  be  made  to  conform 
to  Cuban  methods  except  in  connection  with  (1)  the  summoning  of  a 
witness  whose  attendance  can  not  otherwise  be  procured,  (2)  the 
administration  of  the  oath,  and  (3)  proceedings  against  a  witness  for 
I'efusing  to  attend,  and  to  answer  and  sign,  and  for  false  swearing. 

2.  The  details  of  such  proceedings  before  the  Cuban  courts  should 
not  be  made  a  part  of  the  record  of  the  taking  of  a  deposition  which 
is  tmnsmitted  to  Washington.  The  Commissioner  should  report  only 
that  the  witness  at  a  certain  time  and  place  was  duly  sworn  by  or 
before  a  local  judge  named;  but  the  Commissioner  and  the  parties 
should  make  sure  that  the  records  of  the  local  judge  show  the  fact^  in 
the  form  and  with  the  fullness  required  by  the  Cuban  laws  whenever 
a  witness  in  local  proceedings  is  summoned  or  is  sworn  by  or  before  a 
Cuban  judge.  The  Commissioner,  having  no  power  to  administer 
oaths  in  Cuba,  should  not  attempt  to  do  so.  Where  the  Conmiissioner 
receives  a  copy  of  the  oath  of  a  witness  or  interpreter,  he  may  annex 
it  at  the  end  of  the  deposition. 

3.  Upon  evidence  of  due  notice  given  under  Rule  13,  the  Conmiis- 
sioner  should  proceed  without  special  order  from  the  Commission. 
The  evidence  may  be  a  copy  of  the  original  notice  accompanied  b}'  a 
written  statement  by  the  person  who  served  it,  of  the  time,  place, 
and  manner  of  sei*\' ice. 

4.  The  general  rules  of  the  Coumiission  No.  13  and  Numbers  22  to 
38,  inclusive,  should  be  followed  unless  specially  modified  in  relation 
to  depositions  taken  in  Cuba.  They  should  be  taken  in  the  English 
language  according  to  Rule  34.     Interpretations  of  foreign  languages 
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should  be  instantly  made  under  the  supervision  of  the  Commissioner. 
In  case  of  any  serious  dispute  as  to  the  meaning  in  English  of  any 
foreign  word  or  sentence,  such  word  or  sentence,  in  addition  to  the 
translation,  may  be  exceptionally  recorded  in  the  deposition. 

6.  The  questions,  ordinarily,  should  be  propounded  by  the  parties  or 
their  counsel.  In  the  beginning  the  witness  should  be  asked  to  give 
his  full  name,  his  age,  his  occupation,  and  his  place  of  residence  and 
to  immediately  sign  his  answer  to  this  question,  which  particular 
question  and  answer  alone  ma\'  be  exceptionally  written  in  a  foreign 
language  if  the  witness  does  not  understand  English.  If  any  witness 
refuses  thus  to  sign  his  answer  to  this  question  his  refusal  may  be 
certitied  to  the  proper  Cuban  judge,  or  the  taking  may  proceed  at  the 
option  of  the  party  interested.  Where  a  witness  thus  signs  his 
answer  as  to  his  name,  age,  occupation,  and  residence,  he  need  not,  if 
he  is  unwilling,  sign  the  completed  deposition,  according  to  Rules  25, 
26,  and  28.  The  foregoing  question  may  be  asked  by  the  party  taking 
the  deposition  or  by  the  Commissioner,  and  next  shall  follow  the 
questions  necessary  to  secure  the  further  statements  required  by 
Rule  22;  and  at  the  close  of  the  examination  shall  be  put  the  question 
necessary  to  secure  the  statement  required  by  Rule  24.  In  any  case, 
the  signature  of  a  witness  to  the  full  deposition  may  be  omitted,  in  the 
discretion  of  the  Commissioner,  whenever  inconvenience,  delay,  or 
additional  expense  will  be  thereby  avoided;  otherwise  such  signature 
should  be  obtained.  But  in  no  case  will  it  be  necessary  that  he  shall 
sign  each  sheet  of  the  de|X)sition. 

6.  If  a  witness  persists  in  refusing  to  answer  any  question  after  the 
first,  the  Commissioner  should  have  the  fact  of  refusal  noted  and  pro- 
ceed with  the  deposition  as  long  as  either  party  desires  to  put  questions. 
Then  the  Commissioner  should  revert  to  the  unanswered  question, 
and  if  the  party  propounding  it  still  desires  an  answer  the  Com- 
missioner should  admonish  the  witness  that  he  may  subject  himself 
to  punishment  by  refusing  to  answer.  If  he  answers,  then  further 
questions  may  be  put  by  both  sides.  If  he  persists  in  any  refusal 
the  fact  should  be  made  of  record  by  the  Commissioner. 

7.  If,  after  the  deposition  is  thus  provisionally  finished,  proceedings 
against  the  witness  are  desired  by  the  part}^  whose  questions  have  not 
been  answered,  the  Commissioner  may  send  copies  of  the  questions 
and  the  refusals  to  the  proper  Cuban  judge.  Upon  the  request  of 
either  party  who  notifies  the  Commissioner  that  he  desires  to  prosecute 
a  witness  for  perjury,  the  Commissioner  may  send  to  the  proper  Cuban 
judge  such  copies  and  certificates  as  ma}^  be  necessary  for  such  prose- 
cution. 

8.  Any  objection  to  a  question  should  be  noted  by  the  two  words 
''Objected  to,"  unless  the  objection  is  because  the  question  is  deemed 
to  be  leading,  or  for  some  other  reason  which  might  lead  the  opposite 
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counsel  either  to  withdraw  the  question  or  put  it  in  some  other  form; 
and  in  this  case  the  reason  of  the  objections  should  be  written  down  in 
the  fewest  possible  words. 

9.  The  Commissioner  should  decide  such  questions  as  properly  arise 
before  him,  but  should  ordinarily  make  no  decisions  upon  objections  to 
questions  except  to  direct  the  witnesses  to  answer  notwithstanding  the 
objections.  When  a  question  is  "objected  to,"  the  objection  will  be 
considered  at  the  hearing  in  Washington  with  reference  to  an}'  substan- 
tial reason  that  may  exist  therefor. 

10.  When  a  witness  makes  an  objection  under  paragraph  IV  of  Order 
79  the  Commissioner  may  sustain  it  if  the  question  is,  in  his  opinion, 
clearly  inadmissible  and  also  tends  to  degrade  the  witness,  and  no 
further  proceedings  should  be  taken  to  compel  an  answer  to  that 
question  unless  the  party  procures  a  special  order  of  the  Commission. 
If  he  overrules  the  objection,  directs  the  witness  to  proceed,  and  the 
witness"  refuses  to  obey,  the  Commissioner  should  proceed  as  herein 
above  directed  in  cases  where  a  witness  refuses  to  answer  any  question 
after  the  first. 

11.  The  following  forms  should  be  ordinarily  used: 

Deposition  of  A.  B.,  a  witness  to  be  used  in  a  cause  now  pending 
against  the  United  States  before  the  Spanish  Treaty  Claims  Commis- 
sion wherein  C.  D.  is  claimant,  taken  before  E.  F.,  Commissioner. 

The  witness  was  called  by  and  on  behalf  of  the ;  was  duly 

sworn  on  the day  of ,  by  C  H.,  a  judge  of  first  instance 

of  the  district  of at and  gave  his  testimony  at , 

beginning  on  the day  of at o'clock  —  m. 

There  were  also  present  the  following  persons: 

(Here  name  the  claimant,  if  present,  the  counsel  or  agent  of  the  par- 
ties, and  any  interpreter  or  writer  who  serves  in  the  taking.) 

The  witness,  in  answer  to  interrogatories  b}^  K.  L.,  counsel  for 
the ,  testified  as  follows: 

(Here  should  follow  the  questions  numbered  from  one  to  the  end  and 
the  answers.) 

The  witness,  on  cross-examination  by  M.  N.,  counsel  for  the , 

testified  as  follows: 

(Here  should  follow  the  questions,  continuing  the  numbers  and  not 
beginning  again  with  number  one,  and  the  answers.  The  redirect  and 
further  cross-examination  should  be  recorded  with  the  same  brevity.) 

The  adjournment  and  resumption  of  the  taking  of  a  deposition  may 
be  recorded  as  follows: 

At  this  point  the  taking  of  the  deposition  was  adjourned,  to  be 
resumed  at on  the day  of at o'clock  —  m. 

At  said  place  and  time  the  taking  of  the  deposition  was  resumed, 
there  being  present  besides  the  Commissioner  and  witness  the  following 
pei-sons: 
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Form  of  certificate  at  close  of  deposition. 

I,  E.  F.,  Commissioner  aforesaid,  hereby  certify  that  the  foregoing 
record  fully  and  accurately"  sets  out  the  questions  put  to  the  above- 
named  witness,  A.  B.,  and  the  answers  given  by  him,  in  my  presence, 
and  is  a  true  record  in  all  respects. 

E.  F.,  Comrivissii)ner, 

Dated, ,  190—. 

12.  Each  deposition  should  be  certified  by  itself  without  connection 
with  others,  and  no  unnecessary  words  should  be  certified  therewith  to 
increase  the  labor  of  reading  and  the  expense  of  printing.  It  should 
ordinarily  contain  only  the  requisites  prescribed  by  the  above  forms. 

13.  If  more  than  one  witness  is  examined  under  one  notice  a  cop3^ 
of  the  notice  and  the  evidence  of  service  may  be  annexed  to  each  dep- 
osition, or  it  will  be  sufficient  if  the  record  of  any  deposition  refers  to 
such  notice  and  evidence  annexed  to  another  deposition. 

But  where  both  parties  are  present  or  represented  by  counsel  no 
notice  or  evidence  of  the  service  thereof  need  be  annexed  to  the 
deposition. 

14.  Rule  35  has  been  amended  by  adding:  ''Where  he  gives  such 
notice  he  shall  be  entitled  to  additional  notice  under  Rule  13." 

15.  At  the  place  or  in  the  vicinit\"  where  a  deposition  is  being  regu- 
larly taken  by  either  party,  the  other  party  may  proceed  to  take  depo- 
sitions upon  giving  the  notice  required  by  Rule  13  to  the  party  or  his 
attorney  or  agent  present  twenty-four  hours  before  the  time  fixed  for 
the  additional  taking;  all  witnesses  produced  by  the  first  party  to  be, 
however,  examined  before  an}'  witness  is  examined  on  the  other  side. 

16.  A  deposition  should  not  be  encumbered  with  remarks  either  of 
the  Commissioner,  parties,  or  counsel.  If  a  Commissioner  wishes  to 
make  any  communication  to  the  Commission  concerning  matters  trans- 
piring in  his  presence  or  embracing  any  facts  which  he  thinks  the 
Commission  ought  to  know,  or  expressing  any  opinion  which  he 
thinks  will  promote  justice,  he  should  do  so  in  a  separate  report,  cop- 
ies of  which  ordinarily  should  be  furnished  to  both  sides. 

17.  The  Commission,  desiring  to  facilitate  in  every  proper  and  law- 
ful way  the  taking  of  testimony,  will  furnish,  without  the  taxation  of 
any  fees  therefor,  the  services  of  the  two  salaried  commissioners. 
The  commissioner  taking  the  testimony  of  witnesses  who  do  not  speak 
English  will  have  an  interpreter  present  for  the  work  of  inteipretation 
and  translation,  for  which  no  fees  will  be  taxed  to  either  party. 

18.  The  expenses  of  employing  stenographers  or  other  writers,  made 
necessary  where  the  commissioner  or  his  assistants  can  not  do  the 
writing,  must  be  paid  by  the  parties,  as  well  as  the  fees  of  witnesses,  and 
the  expenses,  if  any  are  incurred,  of  the  proceedings  before  the  Cuban 
judges. 

[Adopted  September  1,  1902.] 
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Order  No,  79. 


Headquarters  Department  of  Cuba, 

Havana^  March  15^  1902. 
The  niilitar}"  governor  of  Cuba  directs  the  publication  of  the  follow- 
ing order: 

I.  Any  commissioner  duly  appointed  by  the  Spanish  Treaty  Claims 
Commission,  under  and  by  virtue  of  the  act  of  the  Congressof  the  United 
States  approved  March  2,  1901,  may  upon  presentation  of  his  duly 
authenticated  certificate  of  appointment  to  any  judge  of  first  instance, 
or  in  cavse  there  be  no  such  functionary  within  the  district,  or  in  his 
absence  to  the  municipal  judge,  apply  for,  and  there  shall  be  granted 
by  such  judge,  an  order  requiring  any  person  or  corporation,  through 
its  officers  or  representatives,  specifically  designated  and  described 
therein  and  duly  qualified  to  testify,  to  appear  before  such  judge  of 
first  instance,  or  municipal  judge,  for  the  purpose  of  being  examined 
by  said  commissioner  as  hereinafter  provided,  upon  all  questions  perti- 
nent and  relevant  to  the  subject-matter  of  the  inquiry  authorized  to  be 
conducted  through  such  commissioner  under  the  said  act  of  Congress 
above  mentioned. 

II.  Upon  the  appearance  of  any  witness  for  the  puipose  of  testify- 
ing, whether  voluntarily  or  under  order  as  hereinbefore  expressed, 
the  judge  of  first  instance  or  the  municipal  judge,  as  the  case  may  be, 
shall  administer  an  oath  or  afiirmation,  according  to  law,  requiring 
such  witness  to  make  tioie  answers  regarding  the  subject  of  such 
inquiry  to  such  questions  as  ma}'  be  put  to  him,  and  such  testimony 
may  be  taken  through  an  intrepreter,  who  shall  in  such  case  also  be 
duly  sworn  to  well  and  faithfully  discharge  his  duties;  and  all  testi- 
mony taken  in  pursuance  hereof  shall  be  subject  to  the  same  rules  and 
sanction  as  testimony  taken  in  an  action  or  in  judicial  proceedings 
pending  l)efore  a  court  of  competent  jurisdiction;  and  such  courts  are 
hereby  authorized  to  make  such  orders  and  decrees  as  may  be  necessary 
to  compel  the  attendance  of  witnesses,  and  the  production  of  books, 
papers,  documents,  or  writings,  or  exhibit  the  same  for  examination 
as  hereinafter  provided,  and  to  cause  the  arrest,  trial,  and  punishment 
of  any  person  failing  or  refusing  to  appear  and  testify  or  produce  or 
permit  to  be  examined  any  books,  papers,  documents,  or  writing,  as 
prescribed  in  this  order. 

Any  willful  misstatement,  falsehood,  or  suppression  of  truth  in 
answer  to  any  pertinent  and  relevant  question  shall  be  punishable 
under  the  provisions  of  the  Penal  Code  in  force  in  Cuba  regarding 
perjury  as  the  same  has  been  amended  by  orders  of  the  military  gov- 
ernment of  the  United  States  in  the  island  of  Cuba. 

III.  The  order  of  such  judge  of  first  instance,  or  municipal  judge, 
may  require  the  production  by  any  such  witness  of  any  books,  papers. 
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documents,  or  writings  within  his  possession  or  control,  and  the  same 
may  be  examined  in  so  far  as  the  same  are  pertinent  or  material  to  the 
subject  of  the  inquiry,  under  oath  of  the  party  producing  the  same,  as 
to  their  authenticity,  correctness,  and  contents;  but  the  examination 
of  books,  papers,  documents,  or  writings  of  registered  merchants  may, 
at  the  option  of  the  latter,  be  made  at  their  respective  places  of  busi- 
ness, and  such  examination  shall  take  place  in  any  case  in  the  presence 
of  the  merchant,  or  of  the  person  whom  he  may  designate  for  the 
purpose,  and  shall  be  strictly  confined  to  the  matters  and  facts  relating 
to  the  questions  at  issue. 

IV.  Failure  to  comply  with  any  order,  duly  made  as  hereinbefore 
provided,  for  the  production  of  books,  papers,  documents,  or  writings, 
or  requiring  the  examination  of  the  same,  shall  be  deemed  to  be  the 
disobedience  of  an  order  of  such  judge  of  first  instance  or  municipal 
judge,  and  shall  be  punishable  as  such. 

If  in  the  course  of  anj'  examination  conducted  hereunder,  the  wit- 
ness should,  on  the  ground  of  irrelevancy  or  immateriality,  object  to 
the  answering  of  any  question,  or  to  the  production  of  any  books, 
documents,  paper,  or  writing,  or  for  like  reason  decline  to  permit 
the  examination  of  the  same,  the  matter  shall  be  reported  to  the  judge 
issuing  the  order  authorizing  such  examination  for  his  determination 
in  the  premises. 

V.  Any  person  who  shall  induce  or  procure  another  to  commit  the 
oflfense  of  perjury,  as  hereinbefore  described,  shall  be  deemed  guilty  of 
perjury  as  above  provided. 

VI.  All  acts  or  proceeding  had  or  done  under  and  by  virtue  of  this 
order  shall  have  the  full  force  and  effect  as  if  the  same  were  taken  or 
had  before  courts  or  tribunals  of  competent  jurisdiction  within  the 
island  of  Cuba. 

[seal.]  H.  L.  Scott, 

Adjutant'  General, 

O 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


57th  Congress,  )  SENATE.  J  DocuMEaiT 

Ut  Session,      f  1    No.  299. 


LIST  OF  C3LAIMS  BEFORE  THE  SPANISH  TREATY  CLAIMS 

COMMISSION. 


LETTER 


FROM 


THE  AUtim  ATTORNEY-GENERAL, 

TRANSMimNG 

A  hSST  OF  CIiAIMS  KOW  BEINO  DEFENDED  BEFOBE  THE  SPANISH 
TBEATY  CliAmS  COMMISSION,  AND  OTHEB  INFOBMATION. 


April  10,  1902.— Referred  to  the  CJommittee  on  Foreign  Relations  and  onlered  to  be 

printed. 


To  the  Senate  of  the  United  States: 

The  Senate  of  the  United  States  on  March  24,  1902,  adopted  the 
following  resolution: 

Re9olved^  That  the  Attomey-Greneral  be  directed  to  transmit  to  the  Senate  a  list  of 
the  claims  which  he  is  now  defending  before  the  Spanish  Treaty  Claims  Ck>mmi86ion, 
giving  in  each  case  the  number,  the  names,  and  residences  of  all  the  claimants,  the 
citizenflhip,  whether  native  or  by  naturalization,  the  ground  of  claim,  the  place  where 
the  injnry  was  done,  and  the  amount  claimed  in  each  case,  with  a  statement  of  the 
gross  amount  of  all  the  claims;  and  also  to  transmit  to  the  Senate  copies  of  the  peti- 
tions in  each  case  where  one  million  dollars  or  upward  is  claimed. 

In  obedience  to  said  resolution  the  Attorney-General  herewith  sub- 
mits a  list  of  said  clainas  with  the  information  asked  so  far  as  he  has 
been  able  to  gather  the  same  from  the  petitions  on  file;  and  he  also 
transmits  copies  of  the  petitions  in  each  case  where  one  million  dollars 
or  apward  is  claimed. 

John  K.  Richards, 

Acting  Attorney-  General. 
Depabtment  of  Justice, 

Washington^  April  P,  1902. 
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CLAIMS   BBFOBE   SPANISH   TBEATT   CLAIKS   OOXUISSION. 


I. 


LIST  OF  CLAIMS  BEFORE  THE  SPANISH 


No. 

daimant. 

Residence. 

Citizenship. 

Location  of  claim. 

1 

Catalina    Joiefa    Hernandez, 
widow  and  executrix  of  Ra- 
fael de  J.  Rublo  y  Hemandes, 

dren. 

Sancti  Spiritus,  Santa 

Naturalized  ... 

Sancti  Spiritus,  Santa 
Clara  P. 

? 

J06e  F.  Delgado 

Caibarien,  Santa  Clara 
P. 

Matanzas 

do 

Remedioa,  Santa  Clara 

8 

Juan  Gonsalei  y  Campuzano. . . 

do 

P. 

MAtATiEAA.   Matanzas 

4 

Era  Adan  de  Bodiigfues 

Maria  Soler  de  Martlnei 

Havana 

.....do 

P. 
Puerto  Principe  and 

5 

Washinirton.  D.  C  . . . . 

do 

Havana  cities 

Corral  Falso.  Matan- 
zas P. 

A 

Ck>ncepcion  J.  Diaz  de  Clark . . . 
Qeorge  Fortin 

Havana 

do 

Santo  Domingo,  Santa 
Clara  P. 

Cabafias,   Pinar   del 
Rio  P. 

Managua,  Havana  P. . 

de  Melena,  Havana 
P. 

7 

do 

Native 

8 

Jamee  Warner 

do :.. 

do 

9 

Dolores  Sanchez  Chabau,  wid- 
ow of  Arturo  Chabau  y  Suarez 
and  g^uardian  of  minor  chil- 
dren. 

Alquizar,  Havana  P. . 

Naturalized... 

10 

Job6  Juan  Romero 

Etavana 

do 

San  Felipe,  Havana  P. 

Santa  Maria  del  Ro- 
sario,  Havana  P. 

11 

Teresa  Joersr  ...*..r^.,r,.. ...... 

do 

Native 

1? 

Joeebt  de  Ayala  y  Zayas 

do 

Naturalized  ... 

Cabafias,   Pinar    del 
Rio  P. 

Sancti  Spiritus,  Santa 

13 

Isabel  Molinet  Perez,  widow 
and  executrix  of  Mateo  Perez 
yPina. 

Sancti  Spiritus,  Sta. 
Cla.  P. 

do 

14 

Raimundo  Cabrera  y  Bosch .... 

Havana .,,,... 

do 

Guines  and  San  Nico- 
las, Havana  P. 

15 

An&  Joenr  v  Belot 

Santa  Maria  del  Ro- 
sario,  Hav.  P. 

do 

Santa  Maria  del  Ro- 
sario,  Havana  P. 

16 

Luis  Felipe  Morejon  y  Marquez. 

Amelia    Hernandez    Mederos 
Zaldlvar,  widow  of  Leopoldo 
Zajdivar    y    Marrero     and 
guardian  of  minor  children. 

Havana  

do...v 

Alquizer,  Havana  P.. 
Cano,  Havana  P 

17 

do 

V 

do 

18 

Frederick  Lawson  Cniycraft . . . 

Son  Jo66  de  las  Lajas, 
Havana  P. 

Native 

San  Joe6  de  las  Lajas, 
Havana  P. 

19 

Oeorse  W.  Hyatt 

Havana  

do 

Matanzas  P 
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CLAIMS   BEVOBI.   SPANISH  TREATY   OLAIICS   OOMMISSION. 


I. 


TREATY  CLAIMS  COMMISSION. 


Qround  of  claim. 


AmounL 


Destraction  and  Ion  of  property  on  plantation  "  La  Rosa,"  or  "  Cepeda,"  Aiurust,  1895, 
by  Spanish  troops,  **Zamora"  battalion,  under  Ck>lonel  Alonso;  by  Spanish  troops 
subsequent  to  FMmiary  16, 1896,  under  command  of  Ck>lonel8  Izquierdo,  Santander, 
ICartin,  Vega,  Oonsales,  Ortiz,  Torres,  Martinez;  and  by  flruerrillss  under  Captain 
Yero.  December  12, 1896,  and  Februarv  15, 1896,  destruction  of  houses  and  crops, 
and  loss  of  live  stock  by  insurgents  under  General  Oomez. 

Destruction  by  fire  of  houses  and  fences,  and  loss  of  live  stock,  by  Spanish  troops 
under  General  Luque.  Destruction  of  houses  and  cane,  and  loss  of  live  stock.  May. 
1806.  and  February,  1897,  by  Spanish  troops  under  Ck>lonels  Segura,  Estruch,  and 


Destruction  and  loas  of  houses  and  live  stock  on  plantations  "  Dolores"  and  "  Perla" 
February  28, 1897,  by  Spanish  troops  under  Captain  Sierra. 

Personal  injuries  and  destruction  of  property.  Arrested  in  Puerto  Principe,  January 
10, 1897,  by  Spanish  police,  and  confined  in  Jail,  same  place;  transferred  to  Jail  in 
Havana;  relensed  February  27, 1897. 

Destruction  of  buildings,  crops,  and  loss  of  live  stock  on  plantation  "San  Nicolas" 
about  January  10, 1897,  by  Spanish  troops  under  General  Pando. 

Destruction  of  houses,  sugar  factory,  machinery,  locomotive  and  sugar  cars,  electric 
plants,  sugar  csne  on  plantations  '* Diana"  and  *' Destine"  in  Apru,  1896,  by  insui^ 
gents  under  Rodriguez  de  Rivera  and  General  Lacret. 

Deetructioii  by  fire  of  sugar  cane  and  houses,  and  loss  of  live  stock,  on  plantation 
**  Manga  Larga"  in  October  and  November,  1895,  by  Spanish  troops  under  Colonel 
Molina  and  Major  Costa. 

Destruction  of  buildings,  cane,  and  tobacco  and  loss  of  live  stock  on  plantation 
"  EncrudJada"  in  April  and  Biay,  1896,  by  Spanish  troops  under  Colonels  Pintos 
and  Sanchez  Echeverrla. 

Destraction  of  buildingB,  beehives,  and  bees  on  plantations  "El  Carmen"  and 
**  Altura,"  February,  1896,  by  Spanish  troops  under  General  Linares. 

Destruction  of  buildings  and  tobacco  crop  and  loss  of  live  stock,  plantations  "  Puris- 
ima  Concepcion  "  and  "  El  Rosarlo,"  January,  1896,  by  insurgent  troops  under  Maceo. 


Destraction  of  dwellings,  tobacco  houses,  tobacco,  and  loss  of  live  stock,  plantations 
"Cayofl"  or  "  San  Felipe,"  March,  1896,  by  insurgent  forces  under  General  Maceo; 
March,  1897,  by  Spanisn  troops  under  Lieutenan^Colonel  Izquierdo. 


Destraction  of  dwelling  house,  February  9, 1896,  by  insurgents  . 


Destruction  of  dwellinss,  sugar  mills,  and  machinery  and  loss  of  live  stock,  planta- 
tions " Recompensa,'^  "San  Luis,"  and  "San  Francisco,"  January,  1896,  by  insur- 
gent troops  under  command  of  General  Maceo;  April,  1897,  by  Spanish  troops  by 
order  of  General  Weyler. 

Destraction  of  buildings,  sugar  cane,  and  machinery  and  loss  of  rents  for  four  and 
one-half  years  and  abandonment  of  plantation  "Caja  de  Agua"  by  reason  of 
reconcentration  order,  February,  1896,  of  General  Weyler. 

Destraction  of  buildings,  cane,  and  trees  and  loss  of  rents,  plantations  "La  Chuca," 
"Aurora,"  "Vista  Hermosa,"  "Nuestra  Sefiora  del  Regla,"  in  June,  July,  and 
August,  by  Spanish  troops. 

Destruction  of  house,  February,  1896,  by  insurgents  and  Spanish  troops 


Destraction  of  dwelling  houses,  trees,  and  loss  of  live  stock  and  crops,  plantation 
"Santa  Teresa  de  la  Inglesa,"  May,  1896,  by  insurgents. 

Dcvtraction  of  buildings,  furniture,  tobacco,  and  crops,  plantation  "Vasquez,"  in 
1806,  by  Spanish  troops. 


Personal  assault,  by  Spanish  officer,  while  overseeing  farm  "Bocalandro."  Loss  of 
money  (flOO),  horse  (fl50),  assault  (924,750). 

Destruction  of  sugar  cane,  sugar,  machine  shops,  machinery,  and  dwellings,  plantation 
"Ingotinguaro,"  February  and  March,  1896,  by  insurgent  troops  under  Sotolongo, 
Maximo  Gomez,  and  Morejon. 


168,867.00 

131,718.00 

24,012.23 
50.000.Oo 
33,693.00 
285,021.84 

116.835.00 

22,450.00 

4,805.00 
86,000.00 

98,882.00 

2,600.00 
159,150.00 

59,700.00 

87,464.97 

800.00 
15,000.00 
6,000.00 

25,000.00 
467,280.54 
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CLAIMS   BEFOBE   SPANISH    TREATY    CLAIMS   COMMISSION. 

lAst  of  claims  before  the  Spanish 


No. 

Claimant.        • 

Residence. 

Citizenship. 

Location  of  claim. 

Moron,  Puerto  Prin- 
cipe P. 

Sancti  Spiritus,  Santa 
Clam  k 

Cayajabos,  Pinar  del 

Guines,  Havana  P.... 

Guinee,  Havana  P 

Sagua     la     Grande, 
Santa  Clara  P. 

Bolondron,  Matanzas 
P. 

Cabezas,  Matenzas  P. . 

Jaroco.  Havana  P . . . . 
Havana  P  

W 

M          "                                 en- 
la- 
:er, 
i?n- 
an- 
cir 
[)n- 

IjO. 

Qeorge  L.  Lay 

Havana  

Naturalized  ... 
Native 

r\ 

do 

9!?, 

Francisco  Donadio 

do 

Naturalized  . . . 
do 

w 

Jofl^  Tnijillo  y  Armas 

Guinea,  Havana  P. . . . 
New  York  City 

?4 

Petrona  Maldones  y  Fuente. . . . 
Qerardo  Bonau 

do 

?f> 

Sagua  la  Grande 

do.. 

?fi 

Joe6  de  Armas  y  Armas 

Matanzas 

do 

?7 

Gonzalo    Morejon,    Abraham 
Morcjon. 

Amalla  Tejada  de  Govin 

Luis  Wertheimer 

do 

do 

?8 

Havana 

do 

?9 

New  York  City 

do 

IV) 

Harry  S.  Mc€!ann 

Brooklyn,N.Y 

do 

Native 

Havana  Harbor 

do 

81 

Catherine    Bums,   mother  of 
James  R.  Bums. 

Walter  Grant  Dygert 

Naturalized  ... 
Native 

8? 

Dent,  Idaho 

Guines,  Havana  P 

Jaruco,  Havana  P 

Union  de  Reyes,  Ma- 

Matanzas,   Matanzas 
P. 

Alfonso  Xn,  Matan- 
zas P. 

Santiago    de    Cuba, 
Santiago  P. 

Sabanllla,   Matanzas 
P. 

83 
81 

Pedro  C.  Casanova,    Ricardo 
Casanova,  Maria  Luisa  Cas- 
anova Montalvan. 

Rosa  A.  del  Monte,  individ- 
ually and  as   executrix   of 
will  of  Leonardo  del  Monte 
yAldama,  Leon  Miguel  del 
Monte,     Diana    Maria    del 
Monte.and  William  S.Young 
administrator  of    estate  or 
Flora  del  Monte. 

Rosa  A.  del   Monte,  individ- 
ually and   as   executrix   of 
will  of  Leonardo  d«l  Monte 
y  Aldama,  Leon  Miguel  del 
Monte,    Diana     Maria    del 
Monte.and  William  S.  Young, 
administrator   of    estate   of 
Flora  del  Monte. 

Enriaueta  Echarte 

Phillpsburg,  Pa 

New  York  City 

Not  specified . . 
do 

85 

do 

86 

Havana  Cltv 

Naturalized... 
do 

87 

August  Bolten 

Brooklyn.N.Y 

88 

Jo86  Antonio  Mesa. 

Philadelphia,  Pa 

do 
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OLAIMS    BEFOBE    SPANISH   TREATY    CLAIMS   COMMISSION. 
Treaty  Claims  (hmmxmon — Continued. 


Ground  of  daim. 


Amount. 


Deetrnction  of  bolldings,  fences,  and  crops,  and  loss  of  livestock,  plantations  "Naranjo 
de  China."  "San  Juan  de  Dios,"  " Loe  H6xitoa,"  and  "San  Ramon,"  June,  1897,  by 
insurgent  and  Spanish  troops. 


Destruction  of  dwellings,  fences,  crops,  and  loss  of  live  stock,  plantations  "  San  Este- 
ban."  "San  Antonio  Aban,"  June,  1895,  by  Insurgent  troops  imder  Jos6  Lejon;  Oc- 
tober 15, 1886,  by  insurgent  troops. 

Destruction  of  furniture.  Jewelry,  tobacco,  and  loss  of  horse,  January  7,  1896,  by 
insurgents. 

Destruction  of  dwellings,  storehouses,  sugar  cane,  tobacco,  and  loss  of  live  stock  and 
poultiT,  plantations  "Santa Rosa,"  "Rubies,"  and  "Madama,"  January 20, 1897, by 
Spanisn  troops  under  Captain-Oeneral  Weyler. 

Destruction  of  dwellings,  storehouses,  tobacco,  cane,  fruit  trees,  and  other  improve- 
ments, plantation  "Hoyo  Colorado." 

Destruction  of  dwelling  and  furniture,  September  6, 1886,  by  insurgents  under  Tato 
Laso,  Antonio  Castro,  and  Julian  Duque. 

Destruction  of  buildings,  furniture,  fencing,  and  crops,  an  J  live  stock  carried  away, 
plantation  "  Manjuaries,"  February  1, 1696,  by  insurgents  under  Edward  Garcia  and 
others;  February  and  March,  1896,  by  Spanish  troops  under  Colonel  Vlcufia  and 
General  Molina. 

Destruction  of  buildini 

81 

occupied 

Gen.  Luis  Prats. 


contents,  sugar  mill,  and  loss  of  live  stock  and  implements, 


Damages  for  death  of  her  son.  Charles  Govln,  newspaper  correspondent  of  Key  West, 
by  Spanish  troops  under  Brig.  Gen.  Eduardo  Lopez  Ochoa. 

Loss  on  account  of  decrees  issued  by  General  Weyler  in  1896,  prohibiting  exportation 
of  tobacco  from  Cuba. 

Dijuries  received  by  explosion  of  batUeship  Maine , 

Death  of  James  R.  Bums  by  explosion  of  battieshlp  Maine 


Personal  injuries;  arrest  and  imprisonment  for  two  months  by  Spanish  authorities 
under  command  of  Colonel  Segura,  February  28, 1896. 

Destruction  of  buildings,  sugar  mill,  machinerv,  agricultural  implements,  merchan- 
dise, sugar  cane,  and  orchards,  and  loss  of  live  stock,  plantation  "San  Miguel," 
from  fall  of  1895  to  August,  1896  et  seq.,  by  Spanish  troops. 

Destruction  of  dwellings,  sugar  mill,  machinery,  and  loss  of  live  stock  owned  by  Joa- 
quin de  Mier,  debtor  to  testator  in  sum  of  $30,000  Spanish  gold,  and  interest,  secured 
by  second  mortgage  on  property  destroyed,  plantation  "Santa  Rosa,"  at  various 
times  between  July,  1896,  and  December,  1898,  by  Spanish  troops. 


Destruction  of  buildings,  fumituie,  agricultural  implements,  sugar  cane,  and  loss  of 
live  stock,  plantation  "  Santa  Susana,"  in  1896,  by  Spanish  troops  and  insurgents. 


Destruction  of  property  and  loss  of  rent  of  real  estate,  plantation  ' 
October  7, 1896,  by  insurgents. 


La  Conflansa," 


Personal  injuries;  for  arrest  and  false  imprisonment,  February  23, 1895,  to  April  25, 
1806;  permanent  injuries  to  health  by  Spanish  authorities. 

Destruction  of  dwellings,  buildings,  sugar  cane  and  fences,  and  loss  of  horses,  cattle, 
and  other  live  stock  and  personal  property,  June,  1896,  and  January  and  March, 
1807,  by  Spanish  troops  and  insurgents;  and  December  24,  1895,  by  insurgents 
under  Gomes  and  Maoeo. 


17,280.00 


69,910.00 

4,100.00 
114,600.00 

^,600.00 

8,000.00 

U0,225.00 

330,616.60 

60,000.00 

66,686.^ 

10,000.00 
20,000.00 

100,000.00 

1,611,806.00 

81,313.63 


262,842.00 


124,500.00 
12,500.00 
117,335.00 
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CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS    COMMISSION. 

Lid  of  claims  before  the  Spanish 


No. 

Claimant. 

Residence. 

Citizenship. 

ft9 

Federico  P.Monte .;.... 

Mueva  Paz,  Hayana 
P. 

Naturalized.... 

Nueva  Paz  and  San 
Nicolas,  Havana  P. 

40 

Antonio  Yraola 

Puerto  Principe  City. 

New  York  City 

do 

do 

Puerto  Principe,   P. 
P.  P. 

Cardenas,    Matanzas 
P. 

do 

41 

Antonio  C. Maden 

I^ative  

4? 

William  C.   Maden,  Maria  J. 
Maden.  Rosa  R.  Maden,  An- 
tonio C.  Maden. 

do 

43 

Jamee  F.  Jobn^rton r 

Tampa,  Fla 

Native 

Manicaragua,   Santa 
Clara  P. 

Havana,  Havana  P . . . 

San  Diego  del  VaUe, 
Santa  Clara  P. 

Puerto    Principe, 
Puerto  l*rincipe  P. 

44 

Lnisa  Calvo  de  Almagro 

Havana  City 

Naturalized  ... 

4ft 

Mannel  Felipe  Lopez 

Sagua  La  Grande,  City 
T*uerto  Principe  City . 

do 

4A 

Jo06R.Simoni 

....do 

47 

Ricardo  Machado 

Santo  Dominiro  Citv . . 

do 

Santo  Domingo, 
Santa  Clara  P. 

48 

Antonio  A  Martinez 

Ravatir  fMtv 

Not  specified  .. 
Naturalized... 

Aguacate,  Havana  P . 

ManzanUlo,    Santia- 
go P. 

49 

Qeorge  Calvar.  executor  of  will 
of  Francisco  J.  Calvar. 

ManzanUlo,    Santia- 
go P. 

50 

Joseph  Lentz 

Brooklyn,  N.Y 

New  York  aty 

Native 

Havana  Harbor 

51 

lina  MUler,  mother  of  William 
8.  Miller,  deceased. 

Naturalized  ... 

do 

ft? 

Elizabeth  Johnson,  Ethel   C. 
Johnson,    and    George    H. 
Johnson,  widow  and   chil- 
dren of  George  Johnson,  de- 
ceased. 

Brooklyn,  N.Y 

Native 

do 

ft8 

John  Heflton 

...do 

do 

do 

ft4 

Millard  F.  Harris  and  Agnes  I. 
Harris,  heirs  of  Millard  F. 
Harris,  deceased. 

New  York  City 

do 

do 

ftft 

George    Faubel    and   Amalia 
Faubel,  heirs  and  next  of  kin 
of  George  C.  Faubel. 

Brooklyn,  N.  Y 

do 

do 

56 

John  F.  Marsden,  heir  and  next 
of  kin  to  Berry  L.  Marsden. 
deceased. 

Jersey  City,  N.J 

do 

.....do 

67 

Samuel    Lees  and   Elizabeth 
Lees,  heirs  and  next  of  kin  of 
Samuel  Lees,  deceased. 

New  York  City 

Naturalized... 

do 

68 

Jeremiah  Tehan  and  Mary  Te- 
han,  heirs  and  next  of  kin  of 
David  J.  Tehan,  deceased. 

do 

do 

do 

69 

Frederick  W.  Kruse  and  Mar- 
garet Kruse,  heirs  and  next 
of  kin  of  Hugo  Kruse,  de- 
ceased. 

.  do    

do 

do 

60 

Ellen  Shea,  mother  of  John 
Shea,  deceased. 

.do 

...do 

do 
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CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS   COMMISSION. 
Treaty  CUnms  Qommimon— Oontinuea. 


Qroand  of  daixo. 


Amount 


Destruction  of  houses,  cane,  fruit  trees,  and  other  property,  and  loss  of  live  stock, 
January,  1896.  by  insurgent  forces  under  Colonel  Nufiez.  Loss  of  dwellings,  sugar 
can,  and  other  property  by  Are,  September  and  October,  1896,  by  Spamsh  and 
Cuban  forces.  March  24, 1896,  claimant  arrested  by  Spanish  troops  under  Lt  Bal- 
bino  Agudo  Pintado.    Plantations  "  La  Fe  "  and  "  La  Luisa." 

Destruction  of  buildings  and  fences  and  loss  of  live  stock,  plantation  *'  Santa  Tsabel 
de  Tioncones,"  1895,  by  Spanish  and  insurgent  forces. 

Destruction  of  buildings,  machinery,  crop  of  sisal  grass,  and  lost  of  horses  and  cattle, 
plantation  "San  Antonio,"  in  1896-97,  by  Spanish  troops. 

Destruction  of  buUdlngs,  sisal  grass,  and  loss  of  rents,  cattle  ranch  "  La  Luisa,"  No- 
Tember  11, 1896,  by  insurgents  under  Pablo  Iilza. 

Destructton  of  buildings,  fences,  and  crops,  tobacco  plantation,  in  1896,  by  Spanish 
troops  under  Commandante  Talavera  and  others. 

Destmotion  of  dwelling,  buildings,  bfinana  and  pineapple  groves,  fences,  and  loss  of 


live  stock,  plantation  "  La  Noria."  December,  1897,  and  January,  1898,  by  Spanish 
troops  under  Colonel  O'Reilly  and  Lieutenant-Colonel  Fondevlela. 

¥ta  death  of  son  Segundo  Narciso  Lopes,  April  11, 1896,  by  Spanish  troops  commanded 
by  Colonel  Bstruch. 

Destruction  of  dwelling,  cattle  yards,  fencing,  and  loss  of  live  stock  and  poultry,  plan- 
tation "La  Matllde  de  Ymias,"  April  11,1898,  by  Spanish  forces  under  Lieut Ool. 
Pedro  Gonxales  Sifontes. 

Destruction  of  dwellings,  fences,  agricultural  implements,  cane,  and  loss  of  live  stock, 
sugar-cane  plantation,  March  19, 1896,  by  Spanish  and  Insurgent  troops. 

Destruction  of  houses,  furniture,  sugar  cane,  fences,  and  loss  of  live  stock,  planta- 
tion "San  Antonio,"  January,  1896,  to  March,  1897,  by  Spanish  troops  under  Colonel 
Feijoo  and  Colonel  Joe6  Rodlguez,  and  by  Insurgent  troops. 

Destruction  by  fire  of  buildings,  cattle  pens,  bridges,  orchards,  fences  and  loss  of 
horses,  cattle,  and  mules,  plantations  ^'Caflada  Honda."  "  Veintluna,"  and  "  Ran- 
chon."  September,  1896,  February  and  May,  1896,  by  Spanish  troops  under  com- 
mand of  Oen.  Andres  Gtonzales  Mufioz. 

Injuries  received  by  the  explosion  of  the  battleship  Maine 

Death  by  the  explosion  of  the  battleship  Maine 


Death  by  the  explosion  of  the  battleship  Maine  . 


Injuries  received  by  explosion  of  battleship  Maine  . 
Death  of,  by  explosion  of  the  battleship  Maine 


.do., 
.do.. 
.do., 
.do., 
.do.. 


...do. 


1140,869.23 

81,760.00 
68,856.25 
61,600.00 

20,600.00 
60,800.00 

100,000.00 
89,646.00 

101,462.00 
60,160.00 

665,400.00 

10,000.00 
20,000.00 

20,000.00 

10,000.00 
20,000.00 

20,000.00 

20,000.00 

20,000.00 

20,000.00 

20,000.00 

20,000.00 
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CLAIMS    BEFORE    SPANISH   TREATY    CLAIMS    COMMISSION. 

List  of  daims  before  the  Spanish 


No. 

Claimant. 

Residence. 

Citizenship. 

Location  of  claim. 

(>1 

Geoigina  S.  Koebler  and  Maj- 
garet  A.  Lang,  heirs  and  next 
of  kin  to  George  H.  Koebler, 
deceased. 

Oskar  Andaraaon 

Brooklyn,  N.Y 

Riverside,  Conn 

tNew  York  City 

Charles  Comity,  Va. . . 

Native 

Havana  Harbor 

..  .do 

69 

Naturalized... 
Native 

6S 

Emma  J.  Graham,  Frances  V. 
Graham,  Edward  J.  Graham, 
heirs  and  next  of  kin  to  James 
A.  Graham,  deceased. 

Julia  Moore,  heir  and  next  of 
kin  to  Edward  H.  Moore,  de- 
ceased. 

Adolphus  Torres 

....do 

fV4 

do 

do 

f>5 

Sagua  la  Grande  City. 
Santa  Clara  P 

Naturalized... 
do 

Sagua  la  Grande,  San- 
ta Clara  P. 

Amaroand  Santo  Do- 
mingo, Santa  Clara 

Sagua     la     Grande, 
Santa  Clara  P. 

Santa  Clara  P 

Madruga,HabAnaP.. 

San  Diego  del  Valle, 
Santa  Clara  P. 

Matanzas,    Matan- 
zasP. 

Matanzas  P 

rw> 

Joan  Sanchez  y  Goba. 

67 

Manuel  Felipe  Lopes 

Sagua  la  Grande  City . 
Santa  Clara  P 

do 

68 

Peter  8.  Rodriguez 

do 

69 

Andres  L.  Terry  y  Dorticos 

Guillermo  Machftdo.....>.T.r-- 

Paris,  France 

do 

70 

San  Diego  del  Valle, 
Santa  Clara  P. 

MatanzasCity 

do 

71 

Manuel  B.Trelles 

do 

7? 

Juan  Peoli,  Albano  Peoli,  Ma- 
rino Peoli,  Maria  Peoli,  An- 
tonio Peoli.  Laura  Peoli  de 
Gulteras,  Joined  by  her  hus- 
band, Daniel  Guiteras. 

Antonio  Someillan,   adminis- 
trator of    estate  of  Daniel 
Mullen. 

New  York  City..:.... 

Sagua  la  Grande  City. 

MatanzasCity 

Havana  City 

Native 

7n 

do 

Amoro,  Santa  Clara  P. 
Mata,nzaff  P 

74 

Naturalized... 
Native 

75 

Charles  E.  Bamett 

Paso  Real  de  San  Di- 
ego, Pinar  del  Rio  P. 

Matanzas,   Matanzas 
P.,  &  Sta.  Clara  P. 

Matanzas,  Matanzas  P. 
PinardelRioP 

Havana  Harbor 

do 

76 

Cristobal  Alfonso 

Marianao,  Havana  P . 
Matanzas  City 

Naturalized... 
do .' 

77 

Jos6  J.Trelles 

78 

Francisca     Sauvalle    Amaud 
and  Amalia  Parra  Sauvalle, 
guardians  of  Francis  Adolph 
Sauvalle,  Fernando  Sauvalle, 
and  Charles  Sauvalle,  minors. 

Tillie  P.  Turner,  individually, 
and  as  administratrix  of  es- 
tate of  Harry  J.  Keys,  mother 
of  Harry  J.  Keys,  deceased. 

Christopher  Hamilton,   Mary 
Ann     Hamilton      Milligan, 
brother  and  sister  of  John 
Hamilton,  deceased. 

Josefa     Vald^s-    y     Espafiol. 
widow  of  Joe6  Maria  de  Qui- 
tana  y  Waraes. 

PinardelRioP 

Indiananolis.  Ind  .... 

Native 

79 

do 

80 

Booneville.  N.  Y 

do 

81 

Havana  City 

Naturalized... 

Hato  Nuevo,  Matan- 
zas P. 
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CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS   COMMISSION. 
Treaty  daims  Oommmion — Contiiined. 


Qround  of  claim. 


Death  (^,  by  explosion  of  the  battleship  Maine 

Injuries  leoeiTed  by  the  explosion  of  the  battleship  Maine 
Death  by  the  explosion  of  the  battleship  Maine 

....do 


Personal  injuries,  arrest,  and  imprisonmentr  October  4, 1896— detention  for  51  days,  by 
Spanish  authority. 

Destroction  of  property:  Dwelling,  furniture,  sugar  cane,  and  loss  of  live  stock, 
April,  1896,  and  June,  1896,  by  Spanish  soldiers  and  Laso*s  guerrillas;  coffee  trees 
and  cocoanut  trees  in  1897,  by  Spsuiiah  guerrillas;  buildings,  cane,  tobacco,  and 
fences,  by  insurgents,  February,  1897. 

Destmction  of  dwelling  house,  buildings,  and  fences,  1896,  by  Spanish  troops 


Destruction  of  property  by  fire,  buildings,  cane,  fences,  and  loss  of  live  stock,  plan- 
tation "Amelia,"  November,  1896,  by  msurgents;  in  1896, 1896,  and  1897  by  Spanish 
soldiers. 

Destruction  of  buildings,  tools,  machinery,  electric  plant,  cane  fields,  sugar,  crop, 
fences,  and  loss  of  live  stock;  loss  of  sugar  crop  of  189o-96,  throiigh  inability  to 
grind  same,  plantation  (sugar)  "Cayajabo,"  1896-97,  by  Spcmish  troops  and  insur- 
gents. 

Destruction  of  buildings,  machinery,  implements,  tools,  carts,  cars,  fences,  cane, 
crops,  tobacco,  and  loss  of  live  stock  and  poultry.  Sugar  plantation.  In  Septem- 
ber and  December,  1895,  by  insurgents,  and  Spanish  forces  under  Colonel  Palanca; 
in  1897  by  Spanish  trooi». 

Loss  of  live  stock,  plantation  "  San  Cayetano,"  June  22, 1896,  by  insurgents 


Destruction  of  buildings,  cane  fields,  and  timber,  plantation  "Central  Triumvirato," 
and  attached  farms,  August,  1896  to  1898,  by  Spanish  troops  under  Colonels  Aldea 
and  Bnraya  and  Qenenu  Molina. 


Destmction  of  buildings,  timber,  trees,  and  lossof  live  stock,  plantation  "La  Lulsa," 
February  and  March,  1895,  by  the  Spanish  troops,  regiment  "  Luzon,"  under  Major 
Cerdeno. 


Destmction  of  drug  store,  Febraary,  1896,  by  Spanish  troops 

Destmction  of  drug  store  and  contents,  February,  1896,  by  insurgents  under  Oen.  Ro- 
berto Bermudes. 

Destruction  of  property;  houses,  cane  fields,  farming  utensils,  fences,  and  loss  of  live 
stock,  plantations  "Central  Triumvirato,"  "Dorado,"  "Rancheria,"  August,  1896, 
by  Spanish  troops  under  Colonel  Aldea  and  Benito  Carreras. 

Lossof  live  stock,  June,  1896,  by  insurgents , 

De^mction  of  buildings,  fences,  timber,  and  loss  of  live  stock,  January,  1895,  by  in- 
surgents under  Roberto  Beimudez;  by  Spanish  forces  under  Generals  Hernandez 
de  Velasco  and  Altamlra. 


Death  by  explosion  of  the  battleship  Maine. 


Death  by  explosion  of  the  battleship  Maine . 


Destruction  of  buildings,  fences,  implements,  cane,  and  loss  of  live  stock,  plantation 
*'  La  Mulata,"  1895  to  1898,  by  Spanish  and  insurgent  troops. 


Amount. 


920,000.00 

10,000.00 
20,000.00 

20,000.00 

25,000.00 
29,750.00 

2,000.00 
55,187.00 

588,468.75 

209,888.34 

8,263.00 
22,668.63 

42,974.00 

35,000.00 
12,000.00 

168,966.30 

8,300.00 
26,655.88 

20,000.00 

925,000.00 

38,865.00 
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10       CLAIMS   BEFORE   SPANISH   TREATY    CLAIMS   COMMISSION. 

lAd  of  clcwm  before  the  Spanish 


No. 

Claimant 

Residence 

atizenship. 

Location  of  claim. 

R? 

Joe§  Menendeas,  IndfvlduaUy. 
and  as  attorney  for  Manuel 
Nicanor  Menendez,  Qumer- 
(dn  Menendez.  Rufino  Me- 
nendez,  and    Maria    Luisa 
Denner,  n^  Menendez. 

New  York  aty 

Native 

Guamacaro,    Matan- 
zasP. 

88 

Mateo  LuiB  Perez,  administra- 
tor of  estates  of  Joaquin  Pe- 
rez y  Cancio,  his  deceased 
father,  and  of  Catalina  Eloisa 
Perez,  his  deceased  mother. 

do 

SanctiSplritus.  Santa 
Clara  P. 

84 

Job6  Maria  Puentes 

New  York  City 

Cardenas,  MatanzasP. 
Warrentown,  Va 

Naturalized  ... 

Corral  Falao,  Matan- 
zasP. 

Cart^ena,  Santa  Cla- 

Sagua  la  Grande,  San- 
ta Clara  P. 

86 

Frederick  Comas 

do 

86 

J.  R.  Sowers,  administrator  of 
John  A.  Sowers. 

Native 

87 

Antonio  M.  Toecano 

Astoria,  Long  Island . . 

Sagua  la  Grande,  San- 
ta Clara  P. 

Naturalized  ... 

Madruga,  Havana  P.. 

Calabazar,  Santa  Cla- 
ra P. 

88 

I^acio  Larrondo 

do 

89 

Peter  Plutarch  Ortiz 

Paris,  France 

do 

Limonar,  Matanzas  P. 
Cfucee,  Santa  Clara  P. 

90 

Andres  L.  Terry  y  Dorticas  and 
Francis  E^erton  Webb,  exec- 
utor of  estate  of  Antonio  E. 
Terry. 

do 

91 

Francis  E.  Webb,  executor  of 
will  of  Antonio  E.  Terry. 

do 

do 

Cienfuera,    Santa 

9? 

Louis  M.  Glean 

New  York  City 

do 

Native 

Sagua  la  Grande,  San- 
ta Clara  P. 

do 

9S 

William  A.  Qlean 

do 

94 

Louis  M.  Glean 

do 

do 

do...    . 

95 

William  A.  Glean 

do 

do 

do 

% 

Peter  Duarte 

NatuiaUzed... 

Santiago    de    Caba, 
Sfl^tSsgoP. 

97 

Central  Teresa  Sugar  Company, 
corpbration  under  laws  of 
New  Jersey. 

Principal  office,  Jer- 
sey City,  N.  J. 

All  stockhold- 
ers   citizens 
of  the  United 
States. 

ManzaniUo,  Santiago 
P. 

96 

Juan  Francisco  Portuondo  y 
Barcelo. 

Santiago    de    Cuba, 
Santiago  P. 

Naturalized  ... 

Santiago    de    Caba, 
Santiago  P. 
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OliAIMS    BEFOBB   SPANISH    TREATT    CLAIMS   COMMISSION.       11 
Treaty  Claims  Cbmmitftonr-Oontinned. 


Gromid  of  claim. 


Amount 


Destnictioii  of  property  and  1o6b  of  live  stock  and  rents,  destmction  of  buildings,  imple- 
menti^  fences,  sugar  cane,  and  roots,  live  stock  appropriated,  1896  to  1897,  oy  Span- 
ish troops  under  Colonel  Aldea  and  General  Molina;  insurgents  under  Orteja  y 
Sangufly. 


Destruction  of  tmildlngs,  crops,  and  fences,  and  Iom  of  rents,  stock  farms  **  Oeibacca," 
"QJo  de  Agua,"  "Esperanca,"  summer  of  1896,  by  insurvent  and  Spanish  troops; 
"      wson  of  gross  neglect  and  lack  of  protection  by  Spanish  officials  and  on  account 
reconcentrado"  order  of  General  Weyler. 


by  reason  ( 
of  * 


Destruction  of  buildings,  furniture,  implements,  fencing,  sugar  cane,  loss  of  live 
stock,  plantation  *'Cuarton  Claudlo,"  September,  1896,  by  Spanish  column  "Ante- 
quera.^ 

Destmction  of  sugar  oane,  buildings,  fencing,  plantation  "SI  Platano,"  1896,  by 
Spanish  forces. 

Destruction  of  crops,  dwelling  houses,  fencing,  loss  of  live  stock,  personal  injuries 
from  arrest,  imprisonment  and  expulsion,  August  26,  1896,  by  Spanish  officer 
Caparros,  until  August  81, 1896;  depredations  committed  during  1895, 1896, 1897,  by 
Spanish  troops. 

Destruction  of  sugar  cane,  dwelling  houses,  bams,  fences,  orange  groves,  and  palm 
trees,  plantation  "Asuncion,"  in  1896  and  subsequently  by  Spanish  troops. 

Destmction  of  growing  cane,  telephone  plant  railroad  track,  loss  of  live  stock,  plan- 
tation "TriumTirato,"  1896, 1896,  by  Spanish  and  insurgent  troops. 

Destruction  and  appropriation  of  merchandise  and  store  at "  Andariral,"  March  20. 
1806.  by  Spanish  column  under  General  Prats.  Cattle  farm  "San  3oe6"  ylsited 
same  day;  poultry,  lire  stock  carried  away.  Farm  "  San  Antonio,"  March  80. 1896; 
destruction  of  buildings,  fencing;  money  appropriated.  May  11, 1896,  Spanish  col- 
umn and  guerrillas  at  limonar  Invaded  house  San  Jos6;  destruction  of  buildings, 
fencing,  and  loss  of  live  stock.  August  1896,  Spanish  troops  under  Lieutenant 
Rodriguez  entered  "San  Jose;"  destmction  of  dwellings,  funuture,  library;  loss  of 
live  stock. 

Destruction  of  sugar  orqpa  buildings,  machineiy,  implements,  electric  plant  cars, 
distillery,  in  1896  and  1896,  by  insuigents,  the  Spanish  troops  placed  there  to  pro- 
tect the  property  having  been  withdrawn;  plantation  "Teresa." 

Destmction  of  sugar  cane,  rum,  buildings,  machinery,  and  implements,  "Oaridad 
de  Juragua"  plantation,  February  28, 1896,  by  insurgent  troops;  on  account  of  fail- 
ure to  render  protection  requested  by  Spaniards. 

Personal  damages  by  arrest  and  imprisonment  by  Spanish  forces  under  Chief  Benito 
Carreraa,  Apnl  12, 1896,  detention  until  May  17,  and  then  forced  to  report  until 
September  14,  im. 

Personal  damages  by  arrest  and  imprisonment  by  Spanish  forces  under  Chief  Benito 
Carreras,  April  12, 1896;  detained  until  May  17,  and  then  forced  to  report  untU  Sep- 
tember 14, 1886. 

Destruction  of  buildings,  furniture,  farming  implements;  loss  of  live  stock,  planta- 
tion "Porvenio,"  April  12, 1896,  by  Spanish  guerrillas  under  Benito  Carreras. 

Destruction  of  crops,  fruit,  furniture,  and  implements  and  loss  of  live  stock,  April 
12, 1806,  by  SpaniiBh  guerrillas  under  Chief  Benito  Carreras. 

Destruction  of  property  and  personal  damages.  Property:  horses,  cattle,  machinery, 
and  furniture,  1896  and  1896,  by  Spanish  troops  under  Colonel  Ruiis.  Arrest  Decem- 
ber 25. 1896,  imprisonment  of  twenty-four  hours,  and  expelled  from  city;  rearrested 
March  14. 1896,  and  Imprisoned  until  November  7, 1896,  when  he  was  released  and 
expelled  from  island. 

Destmction  of  property,  plantation  "Central  Teresa."  Sugar  cane  and  sugar 
destroyed  February,  189d;  March,  1897;  January,  1898.  Cattle  appropriated,  sugar 
factory,  200  dwellings  and  furniture  burned,  mules  and  horses  appropriated  July, 
1896;  pay  of  Spanish  guards  for  protection  of  place,  due  to  negligence  of  Spanish 
authorities,  to  afford  protection  requested:  interest  on  loss.  Depredations  com- 
mitted by  insurgents  by  reason  of  refusal  of  Spanish  troops,  under  General  Bosch, 
stationed  near  by,  to  afford  necessary  protection. 

Destruction  of  property,  plantations  "Palmarejo  1,"  "La  Isabelita  2."  1.  Dwelling 
house,  mill  house,  distillery,  grinding  and  other  machinery,  vacuum  pans,  evapo- 
rators and  boilers,  distillery  machinery,  destroyed  May  25, 1895,  by  insurgents.  2. 
Dwelling  house,  office  building,  store  building,  tools  and  machinery,  destroyed  in 
November,  1896,  by  Spanish  troops  under  Mateo  Alvarez. 


1686,146.60 

49,740.00 

47,660.00 

80,000.00 
886,000.00 

27,062.60 
122,748.94 
88,019.95 

408,068.00 

202,700.00 

76,000.00 

76,000.00 

7,647.00 

4,668.00 

60,188.00 

1,256,000.00 
146,000.00 
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12        CLAIMS    BEFORE    SPANISH   TREATY    CLAIMS    COMMISSION. 

List  of  claims  before  the  Spanish 


No. 

Claimant 

Residence. 

Citizenship. 

Location  of  claim. 

^ 

Beyerino  Garaballo 

Matanzas,  Matanzas  P. 
Havana,  B[ayana  P. . . 

Naturalized  ... 
do 

Guira,  Matanzas  P 

Corral  Falso,  Matan- 
zas P.;   Aguacate, 
ELavana  P. 

Havana  Harbor 

do 

100 

Jo86  Maria  Garaballo  y  Govln. . 

John  J.  Harley  and  Annie  E. 
Uarley,   parents    and   only 
heirs  of  Daniel  0.0.  Harley, 
deceased. 

Marv  Butler  and  Robert  John 
Wilson,  widow  and  son  of 
Robert  Wilson,  deceased. 

Arthur  Rau 

101 

Philadelphia.  Pa 

Brooklyn,  N.Y 

Native 

10? 

do 

108 

New  York  City 

Brooklyn,  N.Y 

Naturalized... 
do 

do 

104 

George   Henry  Dierking  and 
Sophie  J.  L.  Dierking,  parents 
and  only  heirs  of  Henry  C.  J. 
Dierking,  deceased.    • 

Mamie  Bookbinder  and  Louisa 
K.  Bookbinder,   sisters  and 
only  heirs  of   John   Book- 
binder, deceased. 

James  O.Clarke,  Margaret  A. 
Clarke,  and  J.  Sullivan,  par- 
ents, sister,  and  only  heirs  of 
James  C.  Clarke,  jr.,  deceased. 

Edward  A.  Gardiner  and  Cath- 
arine Gardiner,  parents  and 
only  heirs  of  Thomas  J.  Gar- 
diner, deceased. 

Belen  Montes  de  Heraud 

do 

105 

do 

Native.., 

do 

10f> 

do 

do 

do 

107 

do 

do 

do 

108 
109 

New  York  City 

Havana,  Havana  P  .. 

Principal    office    at 
Louisville,  Ky. 

New  York  City 

Washington,  D.  0 

Naturalized... 
do 

Puerto    Principe, 
Puerto  Principe  P. 

Pipian.  Havana  P . . . . 

Manzanillo,  Santiago 
P. 

Ciego  de  Avila,  Puer- 
to     Principe     P.; 
Sancti  Spiritus, 
Santa  Clara  P.;  Ca- 
bafias,    Pinar    del 
Rio  P. 

P. 

Perico,     Jovellanoe, 
Lagimillas,  Matan- 
zas P. 

Crossroads    of     San 
Pedro,  Matanzas  P. 

Cruces,  Santa  Clara  P. 

Santo  Domingo,  Santa 
Clara  P. 

110 
111 

11? 

West  India  Oil  Refining  Co.; 
corporation  organized  under 
laws  of  Kentucky. 

Antonio  Modesto  Iznaga 

Rita  L  de  Ruiz,  Mercedes  de 
Ruiz,  Evangelina  de  Ruiz, 
Ricardo  de  Ruiz,  Rep6  de 
Ruiz,and  Gloria  deRuiz,  heirs 
at  law  of  Ricardo  de  Ruiz. 

Jos6  Martin  Duefias 

Corporation 
citizen. 

Naturalized  ... 
do 

113 

Perico,  Matanzas  P . . . 

do 

114 

Leonardo  Fritot 

Matanzas,   Matanzas 
P. 

New  York  City 

Havana  City 

Native 

115 

Luis  Mayoline 

Naturalized... 
do 

116 

Francis  Seiglie * 
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Ground  of  claim. 


Amount 


Destruction  of  cane,  implements,  loss  of  stock,  \o&»  of  income  of  capital  for  three 
yeai^  plantation  "  Maravilla,"  January,  1896,  by  Spanish  troops. 

Property  losses  and  personal  damages;  sugar  cane  fences,  machinery  destroyed:  cat- 
tle and  horses  taken  in  December,  1895,  by  Spanish  troops  under  Colonel  Vicufia. 
Plantations  "Jagney  Grande"  and  "Adelaida."  residence,  sugar  mill,  wooden 
buildings,  fences,  and  crops  burned,  April,  1896,  by  Spanish  guerrillas  under 
Colonel  Albergote,  plantation:  "  £1  Retiro." 

Death  by  explosion  of  battleship  Maine 


.do- 


Injuries  received  by  explosion  of  battleship  Maine  . 
Death  by  exploBioii  of  battleship  Maine 


.do. 


.do. 


.do. 


Destruction  of  property,  buildings,  fences:  live  stock  appropriated;  plantations 
"Mascotte,"  "El  Potrero,"  "Jarico,"  April,  1896,  et  seq.,  by  Spanish  forces  under 
Gen.  Amelio  March. 

Property  loeses:  destruction  of  sugar  cane,  buildings,  implements,  loss  of  live  stock, 
plantations  *San  Antonio,"  "Pulgaron,"  ••Batalla,"  August  8, 1897,  by  Spanish 
troops  under  Colonel  Moncada.    Loss  of  crops,  1896  to  1898. 

Property  losses,  destruction  of  petroleum  by  Spanish  forces,  July  18, 1898 


Property  losses,  destruction  of  buildings,  machinery,  implements,  pasture,  wharf, 
cane, and  live  stock jplantations  " Santa Petronila,"  "RioAbajo,"  "San  Augustln," 
"Sancti  Spiritua,"  1^  and  February,  1896,  by  insurgent  and  Spanish  forces. 


Personal  damages.    Arrested  February  4, 1897,  by  Spanish  authorities  and  imprisoned 
at  Qoanabacoa,  Havana  Province,  unul  his  death,  February  17, 1897. 


Destruction  of  sugar  cane,  fences,  houses,  and  other  improvements  and  carrying 
away  of  live  stock,  plantations  "Terxtativa,"  "San  Vicente,"  "Mercedes,"  1896, 
18%,  1897,  by  Spanish  troops  under  General  Molina,  Colonel  Bueno,  and  others;  and 
by  insurgents. 

Destruction  of  buildings,  crops,  groves,  fences,  and  loss  of  livestock,  plantation 
"San  Nicolas,"  November,  1896,  by  Spanish  guerrillas  under  Capt.  Luciano  Cassio 
y  Chafla. 

Pernmal  damages.  Arrested  November  14,  1893,  was  imprisoned  for  eleven  days, 
then  transferred  to  jail  at  Santa  Clara;  released  August  21, 189-1,  witnout  trial. 

Property  losses.  Destruction  of  dwelling  houses,  sugar  cane,  agricultural  imple- 
ments, fences,  and  machinery;  plantation  "Central  Saratoga,"  April  and  May,  1896, 
and  1896, 1897,  1898,  by  Spanisn  troops  in  April  and  May,  1896,  under  Colonels 
Estruc^,  Palanca.  Lopez  Amor,  and  Elolo,  and  by  insurgent  troops  under  Generals 
Lacret,  Gomez,  Banderas,  and  others.  Personal  damages.  Threats  of  death  and 
Unture  by  Spaniards.  He  and  his  familv  compelled  to  leave  Cuba,  and  as  result  of 
sQch  treatment  hJs  health  became  impaired. 


$101,500.00 
186,270.00 

20,000.00 

20,000.00 

10,000.00 
20,000.00 

20,000.00 

20.000.00 

20,000.00 

184,600.00 
60,214.25 
10,044.75 

248,927.13 

75,000.00 

110,638.00 

20,212.00 

20,000.00. 
872,427.00 
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14        CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS   COMMISSION. 

lAgt  of  daims  before  the  Spanish 


No. 

Claimant. 

Residence. 

Citizenship. 

Location  of  claim. 

U7 

Justo  Gener  and  GonoepolOD 
Gener  de  Qener. 

Matanzas,   Matanzas 
P. 

Justo  Gener,  a 
native;  con- 
ception  Ge- 
ner,     natu- 
ralized. 

Ceiba  Mocha,  Matan- 

118 

John  Guiteras  and  DoloreeGui- 
teras.  his  wife. 

Ceiba  Mocha,  Matan- 
zas P. 

Naturalized  . . . 

do 

119 

Mercedes  Navarro  de  Majasky 
and  Antonio  J.  Navarro. 

Havana  City 

do 

Guamacaro,    Matan- 
zas P. 

1?0 

Richard  K.  Sheldon,  executor 
of  will  of  Paul  Brooks. 

RuUaud,  Vt 

do 

Guantanamo,   Santi- 
ago P. 

121 

The  Mapoe  Sugar  Co.  (corpora- 
tion organized  under  laws  of 
New  Jersey). 

Principal    office    at 
New  York  City. 

Stockholders 
UnitcdStates 
citizens. 

Sancti  Spiritus,  Santa 
Clara  P. 

122 

John  P.  Jova^  Frederick  Jova, 
and  Andrew  Jova. 

J.  F.  Jova  and  Fred- 
erick Jova  reside  in 
Sagua    la   Grande, 
Cuoa;  Andrew  Jova, 
at  Newburg,  N.  Y. 

Naturalized  ... 

Sagua   la  Grande, 
Santa  Clara  P. 

128 

Carlos  B.  Fusto 

Guanabacoa,  Havana 

do 

Cojimar,  Havana  P. . . 

Cardenas,    Matanzas 
P..  Havana,  Hava- 
na, P. 

124 

RRtniiAl  T.  Tnlon 

P. 

do 

126 

Gustave  Richelieu 

Boston,  Mass 

do 

Santiago    de    Cuba, 
Santiago  P. 

126 

Matanimii  City 

do 

Santa  Clara  P.,  Ma- 
tanzas P..  Havana 
P. 

1?7 

Mercedes  Sanchez  de  Bamett . . 

Havana  City 

Native 

Alquiiar,  Havana  P.. 

Aguacate,  Havana  P . 

Cebu,  Philippine  Is- 
lands. 

128 

Rafael  B.  Espinosa 

Matanzas  City 

do 

Naturalized  ... 

129 

Cecilio  de  la  Maza  Arredondo. . 

do 

i;v) 

Sara  Denton  Wilson,  mother 
and  sole  heir  of  Ralph  Den- 
ton Wilson,  deceased. 

Washington,  D.  C  .... 

Native 

131 

Frandsoo  Rodriguez  y  Vierra. . 

Matanzas  City 

do 

Macagua,  Matanzas  P. 

Santiago    de    Cuba. 
Santiago  P. 

Sagua  la  Grande,San- 
UClaraP. 

132 

.Tnlio  F.  Rorzano 

Brooklyn,  N.Y 

New  York  City 

Naturalized 

183 

George  K.  Thomdike 

Native 
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15 


Qround  of  claim. 


Destruction  of  dwelling  houses  and  other  buildings,  schoolhouaes,  and  furniture,  oil 
paintings,  plantation  "  San  Jose,"  December  3, 1896,  by  Spanish  troops;  May  19, 1897. 


Destruction  of  dwelling  houses  and  other  buildings,  crops,  furniture,  and  live  stock 
carried  away,  plantation  "  San  Jose,"  December,  1896,  May,  1897,  by  Spanish  soldiers. 

Destruction  of  residences,  buildings,  palm  trees,  agricultural  implements,  sugar  cane, 
and  live  stock  carried  away,  plantation  "Victoria,"  March,  1896,  by  insurgent 
forces. 

Destruction  of  sumr  crops,  railway  station,  warehouses,  and  bridges;  horses,  ^oxen, 
and  mules  earned  away,  plantation  '*Los  Cafios,"  1896, 1896, 1897,  by  insurgents. 
Spanish  forces  refused  to  render  protection. 

July  and  August,  1895,  horses,  saddles,  and  other  personal  property  carried  away; 
April,  1896,  sugar  cane  destroyed;  October  and  November,  1897,  electric-light  plant, 
machinery,  mills,  etc.,  destroyed;  1896, 1897«  1898.  loss  of  rents,  plantation  "Santa 
Ana  de  los  Mapos,"  by  insurgents  under  command  of  General  Roloff.  Spanish 
troops  tinder  command  of  Maj.  Faustino  Herrer.i  took  possession  of  said  plantation 
and  confiscated  same  for  the  use  of  Spain,  and  held  possession  of  same  from  April 
2b  to  July  15.  Spanish  forces  refused  to  protect  property  from  depredation  of 
insurgents. 

Destruction  by  fire,  sugar  cane,  dwellings  and  other  buildings,  railroads,  machinery, 
tools,  Implements,  orchards;  live  stocK  carried  away,  sugar  estate  "Natalis,"  1896, 
1896, 1897, 1896,  by  insurgent  and  Spanish  forces. 


Destruction  of  bolldingB,  water  tank,  dwelling  house;  loss  of  rent,  April,  1896,  by 
Spanish  troops. 

Property  losses  and  personal  damages;  loss  of  coal,  lumber,  wharf,  lighter,  book 
accounts,  and  molasses  business  bv  reason  of  enforced  absence;  arrested  Septem- 
ber 8, 1896,  in  Havana  Harbor,  and  confined  in  prison  in  Havana;  released  Sep- 
tember 20, 1896,  and  expelled  from  island. 

PeiDonal  damages;  arrested  February  22, 1895,  imprisoned  for  sixty-two  days,  without 
trial,  by  Spanish  authorities. 

Destruction  of  buildings,  and  1o^  of  live  stock,  three  plantations,  during  enforce- 
ment of  reconcentrado  order  of  February  16,  1896,  oy  Spanish  troops;  column 
Laboya  under  General  Molina;  column  ravla  under  Colonel  Vioulia;  column 
Quadalajaro  under  Colonel  Fol. 

Destmedon  of  tobacco  plantation  and  loss  of  cattle,  buildings,  horses,  mules,  planta- 
tion "  Recarso,"  January,  1897,  by  Spanish  soldiers  under  command  of  Colonel  Roger. 

Destruction  of  buildings,  fences,  cane,  com,  and  loss  of  Uye  stock,  plantation  "  Pura 
y  Umpia;"  March,  1896,  by  Spanish  troops. 

Property  losses,  plantation  "Alamansa."  destruction  of  dwelling  house,  water  tank, 
cane,  fruit  trees,  and  loss  of  live  stock,  October,  1896,  by  Spanish  troops  under  Col- 
onel Alfau.  Plantation  "  Ntmiaucia,"  destruction  of  houses,  sugar  cane,  fruit  trees, 
water  tank,  fences,  and  loss  of  live  stock  in  October,  1896,  by  Spanish  troops  under 
Colonel  AJmu. 

Pemnal  damages,  arrested  1896  by  Spanish  officers  in  Cebu  and  delivered  to  General 
Tijeiro;  subjected  to  hardships  and  insults  while  under  arrest;  forced  to  leave 
islands;  alleged  that  his  death  resulted  from  this  treatment;  destruction  of  cane, 
houses,  furniture,  and  loss  of  live  stock. 

Dwelling  houses,  fences,  fruit  trees,  sugar  cane  destroyed,  and  live  stock  approprl- 
ated.plantation  "  San  Francisco,"  1896,  in  pursuance  of  reconcentrado  order  ana  by 
Spanish  troops  under  General  Molina. 

Plantation  "  Nneva  Sofia,"  lossof  rents  for  years  1896, 1896, 1897,1898, 1899,  on  account 
of  occupation  and  destruction  of  property  on  said  plantation  by  insurgents.  Plan- 
tation "  Monteverde,"  loss  of  rents  and  destruction  of  buildings,  improvements,  and 
fences  in  1895, 1896,  by  insurgent  forces.  Plantation  "  Manacas,"  property  destroyed 
and  owner  forced  to  cease  cultivating  and  to  abandon  property,  18^  and  succeed- 
ing years. 

Destruction  of  1,000  acres  of  sugar  cane,  dwellings,  and  other  buildings,  machinery, 
railroad,  boUer  p]an(»  tools,  implements,  and  fences,  1896,  by  insoigents,  plantation 
"Santa  Ana." 


Amount 
r&,144.0D 

5,614.33 
32,025.61 

110,315.05 

378, 673. 28 

149,131.00 

1,551.95 
867,550.00 

12,000.00 
81,480.00 

42,780.00 

9,882.00 

187,982.00 

100,000.00 

10,820.00 
191,159.81 

288,887.86 
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IaA  of  daims  before  the  Spanith 


No. 

Claimant. 

Residence. 

Citizenship. 

Location  of  claim. 

134 

Antonio  Maria  Jimenez  y  Que- 
vedo. 

Santa    Clara,  Santa 
Clara  P. 

Naturalized... 

Esperansa^Santa 
Clara  P. 

1Hf> 

William  H.  Van  Syckel 

Havana  City 

Native 

1!V> 

Peter  Dominjniez.  ...,,..,-r,.T-- 

Santo  Domingo,8anta 
Clara  P. 

Santo  Domingo,  Santa 
Clara  pT^ 

137 

Ricardo  A  Alvarez.  .-.-. 

Palmira,  Santa  Clara  P 

do 

Cartagena,  Santa 
Clara  P. 

TiuLhAl,  MantanzAS  P. . 

138 

Thomaz  F.  Rodrifinez 

do 

139 

Narclsa  Sugar  Co.,  organized 
under  the  law  of  New  York. 

Principal  office,  New 
York  City. 

Corporation ... 

Remedios,  Santa 
Clara  P. 

140 

Julio  B.  Rabel,  Gaaton  Rabel, 

Havana  City 

Naturalized  ... 

Gardena8,Matanza8  P. 

141 

and  Rabel  &  Co. 

The  Victoria  Co.,  organized  un- 
der the  laws  of  New  Jersey. 

Not  specified 

Corporation  ... 

Sagua  la  Grande 
Santa  Clara  P. 

142 

JoB^  Domingo  Masses 

do 

Naturalized... 

do 

143 

John  F.  Jova 

Sa^ua  la  Grande  City. 
Havana  City 

do 

do 

144n 

Pedro  C.  Casanova 

Not  specified . . 
do 

Jaruco,  Havana  P.... 

144^ 

Maria  Casanova 

do 

do 

14f» 

Julio  Cesar  Vidal 

New  York  City 

do 

do 

146 

Mary  Porter  Byers,  sister  and 
heir  of  John  Porter,  deceased. 

do 

Naturalized  ... 

Havana  Harbor 

147 

Manuel  Anton  Redo  de  Mo- 
rales. 

Not  specified 

do 

Cienfuegpa,  Santa 
ClaraP. 

148 

Pedro  Nolasco  Diaz  y  Zayas 
BazAn. 

New  York  City 

do 

Puerto  Principe,  Pu- 
erto Principe  P. 

149 

Miiniel  de  Aroztefful 

Puerto  Principe  City . 

.  .  do.  ..  . 

Santa  Cruz  and  Puer- 
to Principe,  Puerto 
Principe  P. 

IfM) 

Miguel  Machado 

do 

do 

Puerto  Principe,  Puer- 
to Principe  P. 

151 

Jos6  Gregorio  Delgado 

Washington,  D.  C 

do 

MfttftPfMP.......  . 

1ft? 

Julio  Sanguily 

Havana  City 

do 

Havana  City  ^  -,...,. . 

153 

Jos6  Rafael  Reyes  y  Garcia  and 
Maria  de  la  Concepcion  Izna- 
ga  y  Garcia,  his  wife. 

Sancti  Splritus,  Santa 
Clara  P. 

do 

Sancti  SpirituB,  Santa 
aaraP.;  Ciego  de 
Avila,  Puerto  Prin- 
cipeP. 
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OLOICS    BEFORE   SPANISH   TREATY    CLAIMS    COMMISSION.        17 
IWafy  Claims  Commimon — Continued. 


Ground  of  claim. 


Amount 


Plantation  **  Pomona,"  dwelling  house,  warehouse,  tobacco,  sugar  cane,  com,  and 
live  stock,  October  14, 1895,  by  insurgents  under  Acebo;  February  23,  24, 1896,  insur- 
gents. Plantation  *' Jagua,"  property  destroyed  October  14, 1896.  by  Spanish  vol- 
unteers. Plantation  "  Coloraao/*  appropriation  of  live  stock  by  insurgents  under 
Bamon  Milian,  January,  1896.  Plantation  "Santa  Catalina,"  live  stock,  Febnmry, 
1897.  Plantation  "San  Antonio,"  cane,  buildings,  and  live  stock.  May,  1896,  Janu- 
ary and  April,  1897,  by  Spanish  troops  under  Colonel  Pintos. 

Loos  of  40  cows,  taken  by  Spanish  troops,  April  22  and  August  22, 1896 


Destruction  of  store  goods,  provisions,  and  loss  of  live  stock,  April,  1896,  by  Spanish 
troopfl  onder  Capt.  Benito  OaUego.  Damages  caused  because  of  hie  expulsion  from 
place  of  business. 

Destmction  of  dwelling  house,  buildings,  fences,  sugar  cane,  and  loss  of  live  stock, 
plantation  "  Palmarito,"  February  and  May,  1896,  by  insurgents  and  Spanish  troops 
under  Colonel  Delgado. 

PesBonal  damages:  Dl  treatment  and  banishment  from  Cuba,  with  his  family,  Octo- 
ber 16, 1S96.  by  Spanish  authorities.  Property  losses:  Susar  cane,  stone  and  wooden 
buildings,  live  stock,  and  other  property  belongine  to  his  plantation,  "San  Jos6  de 
Rodriguez,"  October  9, 1896,  by  Spanish  troops  unaer  Molina,  Aldca,  and  Bueno. 

Destruction  of  property,  dwellings,  buildings,  sugar,  sugar  cane,  distillery,  wharf, 
plantations  '*Narcisa  Central,^'  "Oceano,"  "Soberano,"  "Guainabo,"  "Santa 
Cmz,"  "  Centeno,"  1896, 1897,  by  Spanish  troops  under  General  Oases. 

Loss  of  use  of  lighter,  and  expenses  for  repairing  same,  April  to  October  1898,  by 
^tanish  authorities. 

Destmctioii  by  burning  of  buildings,  sugar  cane,  and  roots,  and  other  property  be- 
longing to  said  company,  1896,  1897,  by  insurgents,  by  reason  of  the  refusal  and 
neglect  of  Spanish  authorities  to  furnish  protection. 


Destraction  and  burning  of  dwellings,  buildings,  machinerv,  tools,  implements,  brick 
B,  fences,  cro  '  *      " 

Montaner,  and  insurgents  under  Major  Asemiley. 


and  tile  buildinss  and'apparatus,  lences,  crops',  8,600  hogsheads  sugar,  900  h' 
molasses^  loss  of  cattle,  horses,  and  pf       '    "  '     ~       '  "    * 


,_.  .  „  ^    .  ^  heads 

1897,  by  Spanish  troops  under  General 


DestnicClon  of  dwellings,  buildings,  cane,  and  roots  and  loss  of  live  stock,  plantation 
"  Central  Marina,"  1896, 1896,  by  Spanish  and  Insurgents. 

Penonal  damages:  Assault  and  battery  and  false  imprisonment  and  expulsion  from 
the  Island;  also  expenses.    Arrested  April  28, 1896,  by  Spanish  authorities. 

PefBonal  damages:  Assault,  false  imprisonment,  expulsion  from  the  island,  and  ex- 
penses.   Arrested  April  28, 1896,  by  Spanish  authorities. 

Personal  damages:  Assault  and  batterv,  false  imprisonment,  and  expulsion  from  the 
island.    Arrested  April  28, 1896,  by  Spanish  authorities. 

Death  by  explosion  of  battleship  liaine ,. 


Destruction  of  sawmill  building,  engine,  and  machinery,  buildings,  cedar  lumber, 
loss  of  horses,  cattle,  and  other  live  stock,  December,  1896,  by  insurgents  under 
Colonel  Nufiez,  and  February,  1896,  by  Spanish  troops  under  Captain  Capdevila. 

Destraction  of  buUdings,  fences,  timber,  loss  of  live  stock  and  rents  for  years  1896, 
1806. 1897. 1898.  Date  of  destraction  September,  1896;  plantation,  "San  Francisco 
de  los  Peralejos,"  by  insurgents,  and  Spanish  forces  under  General  Castellanos. 

Destraction  of  dwellings.  Buildings,  fences,  fruit  trees,  crops,  loss  of  cattle,  breeded 
stock,  and  other  live  stock,  July.  1896.  Destraction  caused  by  the  proclumation  of 
General  Gomes  forbidding  work  to  be  done;  also  by  the  reconcentrado  order  of 
General  Weyler,  whereby  plantations  were  abandoned. 

Destraction  of  dwelling  houses,  buildings,  fences,  fruit  trees,  implements,  beehives, 
and  loss  of  live  stock,  plantations  "  Las  Guasimas"  and  otners,  July,  1895,  by  rea- 
son of  proclamation  of  General  Gomez  forbidding  work  to  be  done;  also  reconcen- 
trado order  of  General  Weyler  causing  abandonment  of  plantations. 

Destraction  of  dwelling  house,  furniture,  sugar  cane  and  sugar,  banana  groves, 
crops,  carts,  implements,  loss  of  rents  and  live  stock,  from  March,  1896,  to  May, 
1806,  by  Spanish  troops  under  General  Melguizo,  and  insurgents. 

Personal  damages:  Arrested  F^bruarv,  24, 1895;  imprisoned  until  February  26, 1897, 
in  FiMtOihaffas,  by  Spanish  authorities. 

Loss  of  dwelling  houses,  buildings,  forests,  fences,  wells,  carts,  implements,  coffee; 
loss  of  cattle,  horses,  mules,  sheep,  hogs,  twenty  different  plantations,  subsequent 
to  date  of  reconcentrado  order.  Febraary  16, 1896,  by  virtue  of  which  this  property 
was  left  unprotected— by  Spanish  soldiers  and  marauding  bands  of  bo^  armies. 


S.  Doc. 


$42,539.00 


6,000.00 
6,000.00 

68,964.00 

126,800.00 

347,000.00 

1.766.00 
313,846.57 

185,388.87 

26,245.00 
42,600.00 
26,000.00 
26.000.00 
20,000.00 
86,685.00 

16,612.00 

214,165.00 

23,288.00 

181,584.00 

500,000.00 
702,028.00 
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18        CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS    COMMISSION. 

List  of  claims  before  the  Spanish 


No. 

Claimant 

Residence. 

Citizenship. 

Location  of  claim. 

1M 

JohnGalup 

Matanzas  City 

Naturalized... 

Ceiba  Mocha,  Matan- 
zas P. 

15f> 

Alexander  P.  Martineey  Zoaiser 

Havana  City 

do 

Macagua,    Matanzas 
P. 

Manzanillo,  Santiago 
de  Cuba  P. 

156 

Concepdon  Venecia,  Concep- 
cion    Terga,   Alice    Esteva, 
Angela  Venecia,  Matilda  Ve- 
necia, Arthur  Venecia,  Jos- 
eph Duilo,  an  infant. 

Brooklyn,  N.Y 

do 

lft7 

Manuel  Romagoea  and  Clau- 
dinia  Romagosa,  his  wife. 

Not  specified 

do 

do 

1f>8 

Manuel  Romagom 

do 

do 

Manzanillo  and  Ba- 
yamo,  Santiago  de 

ifyo 

Bladio  Aguilera  and  Guada- 
lupe Aguilera,  his  wife. 

lianxanillq,  Santiago 
de  Cuba  P. 

do 

Ba^mo,  Santiago  de 

160 

George  C  Harris 

Cuba     

Ifative 

Cuba 

161 

Francisco  Gustayo  Moreno  de 
la  Torre. 

Havana  City .......... 

Naturalized  ... 

Guanavagabo    and 
Maxuno  G  6  m  e  z, 
Matanzas  P. 

167 

Carlos  P.  Perrer.  Pedro  P.  Per- 
rer,  doing  businesB  under  the 
nameof  C.  P.  Ferrer <& Bro. 

New  York  City 

do 

Baracoa,  Santiago  de 
CubaP. 

168 

CarlosP.  Ferrer 

do 

4o 

Alto  Songo  and  Pal- 
ma  Soriano,  Santia- 
go de  Cuba  P. 

164 

Ramirez. 

do 

do 

Bayamo,  Victoria  de 
las    Tunas.    Santi- 
ago de  Cuba  P. 

165 

Juan  H.  Fumero  y  Delpino 

William  McDevitt 

Alacranes,  Matanzas 
P. 

Brooklyn,  N.Y 

do 

AlAcranes.  Matanzfut 

166 

Native 

P. 
Havana  Harbor 

167 

Luis  Someillan  y  Azpeitia 

Thos.  Melville 

Havana  City 

Naturalized  ... 

Havana  City,  Havana 
P. 

Havana  Harbor 

168 

Brooklyn,  N.Y 

Native 

169 

Francisco  M.  SoriayDias 

Rafael  Fore  Ribera 

R^ia,  Havana  P 

GOines,  Havana  P  .  . 

170 

Guanabacoa,  Havana 
P. 

Naturalized... 

Guanabacoa,  Ha- 
vana P. 

171 

The  E.  H.  Gato  Cigar  Co.,  ojwan- 
ized  under  the  laws  of  west 
Vii^ia. 

Principal  office,  New 
York  City. 

Corporation ... 

Havana,  Cuba 

17? 

John  E.  White 

Brooklyn,  N.Y 

Pinar  del  Rio 

Naturalized  ... 
Native 

Havana  Harbor 

Pinar  del  Rio  P 

173 

William  G.  Thorn 
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OLADCS    BEFORE   SPAKISH   TREATY    CLAIMS   COMMISSION.        19 
Trealty  Claxma  (Jommimon — CJontinued. 


Ground  of  daim. 


Amount. 


Destruction  of  dwelling  house,  building,  furniture,  sugar  cane,  banana  trees,  fences, 
loHB  of  live  stock  and  poultry,  October  19, 1897,  by  Spanish  regiment  "  Maria  Chris- 
tina," under  Commanoante  Bubiera. 

Destruction  of  dwelling  houses,  buildings,  huts,  machinery,  sugar  cane,  and  roots, 
merchandise,  carts,  agricultural  implements,  loss  of  live  stock,  plantation  "  Recom- 
pensa,"  December  2  and  26, 1896,  by  Spanish  troops;  December  25, 1896,  by  insur- 
gents under  Clotilde  Garcia;  January,  1B96,  by  insurgents  and  Spanish  troops. 

Destmctlon  of  buildings,  machinery,  fences,  carts,  sugar  cane,  alcohol,  loss  of  crops, 
plantation  "  OentraJ  Esperanza,"  from  1896  to  1898,  by  occupation  of  plantation  as 
military  camp  by  contending  forces. 


Dertmction  of  houses,  fences,  and  sheds,  from  February.  1896,  to  December,  1896,  by 
Spanish  forces.  Also  arrest,  imprisonment,  and  expulsion  of  claimant  from  the 
luand  by  Spanish  authorities. 

Destruction  of  fences,  loss  of  10,000  head  of  cattle  and  some  horses,  and  income  from 
different  plantations.  Plantations  "  Repelon,"  "  Santa  Ana,"  •'  San  Antonio,"  and 
'*  San  Ramon."  Occupation  of  plantations  by  Spani&h  troops,  1895  to  1898.  Destruc- 
tion and  depredations  by  Spanish  troops  and  insurgents  through  negligence  of 
Spanish  autnoritiee. 

Destmction  of  dwelling  houses,  buildings,  fences,  well,  loss  of  homed  cattle,  breed- 
ing cattle,  and  horses;  loss  of  income  during  the  war,  plantation,  a  stock  farm,  by 
reason  of  enforced  abandonment  of  property  because  of  reconcentrado  order  of 
General  Weyler,  destroyed  by  Spanish  troops  under  Colonels  Tobal,  Escallo,  and 
Ruiz,  and  Gen.  Gonzales  Mufioe. 


Destruction  and  loss  of  cattle,  horses,  hogs,  poultr; 
1896  to  1898,  by  insurgents  under  Gen.  Jom  Luis  I 


and  personal  effects,  from 


Destruction  of  dwelling  houses,  buildings,  machinery,  agricultural  implements,  palm 
treesi,  fruit  trees,  sugar,  sugar  cane,  and  loss  of  live  stock,  poultry,  and  rents,  plan- 
tations *' Union"  and  "Anguila,"  October,  1896,  by  civil  and  military  forces  of 
Spain. 

Damage  incurred  by  reason  of  embargo  on  shipment  of  lignum  vitn  August,  Sep- 
tember, and  October,  1896,  by  Spanish  authoriaes. 

Destruction  of  dwelling  houses,  farming  implements,  tools,  fences,  loss  of  live  stock, 
ponl^,  and  loss  of  inoome  for  three  and  one-half  years;  also  loss  by  inability  to 
fulfill  contracts,  plantations  "La  Prueba"  and  "Los  Indies,"  May  18,  1896,  by 
Spanish  troops  under  Colonels  Albert  and  Romaguera;  compulsory  abandonment 
of  plantations  by  reason  of  reconcentrado  order. 

Destmction  of  houses,  cattie  pens,  and  loss  of  rent  during  the  war,  plantations  "  Bi- 
rama,"  "  Cabanaguam,"  "Labao,"  and  "Jaguey,"  1896,  by  Spanish  column  under 
Colonel  Michelena. 

Destmction  of  dwelling  house,  furniture,  agricultural  implements,  and  buildings, 
sugar  cane,  crops,  and  loss  of  live  stock  and  one  year's  salary,  plantation  "  Nueva 
Esperanza,^'  July  20, 1896,  by  insurgents  under  MaJ.  Pedro  Vidal. 

For  injuries  received  by  explosion  of  batUeshlp  Maine 

Personal  damages  on  account  of  arrest  and  imprisonment  for  three  months,  January 
16,  1806,  by  Spanish  authorities;  second  arrest  and  imprisonment  for  sixteen 
months,  July  7, 1896;  released  and  expelled  from  the  island  November  26, 1897. 

Personal  Injuries  received  by  explosion  of  the  battieship  Maine 

Destmction  of  dwelling  house,  store  house,  and  loss  of  rent  from  January,  1896,  to 
Aofust  12, 1898.  Subseouent  to  January  8, 1896,  by  insurgents  and  Spanish  troops, 
under  order  of  General  weyler. 

Damagee  to  dwelling  house  and  loss  of  rent  for  two  years;  November,  1897,  to  March, 
1808,  bouse  occu^ed  by  Spanish  troops,  part  of  battalion  "de  la  Reina,"  under 
Colonel  Benedlcto. 

Damages  received  by  reason  of  decree  of  the  Captain-General,  May  16, 1896,  prohibit- 
ing the  exportation  of  tobacco  from  Havana  and  Pinar  del  Rio  provinces. 


Personal  injuries  received  by  the  explosion  of  the  battieship  Maine 

Damages  to  tobacco  plantation  "Los  Canones  de  la  Iglesia,"  January  26,.  February 
12,  May  M,  and  June  1, 1806,  by  Insurgent  forces. 


$45,53L00 
870,750.00 

290,500.00 

25,000.00 
251,000.00 

76,6U.00 

5,086.50 
100,061.15 

10,000.00 
133,460.97 

81,666.66 

12,842.50 

15,500.00 
100,000.00 

16,000.00 
6,128.82 

1,580.00 

100,000.00 

21,000,00 
7,517.50 


Digitized  by 


Google 


20        CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS   COMMISSION. 

List  of  daims  before  the  Spcmish 


No. 

174 
176 

176 
177 

178 

179 

180 
181 

182 
183 
184 

185 

186 

187 
188 
189 
190 


Claimant. 


Residence. 


Citizenship. 


Location  of  claim. 


Emilio  Ramoe  y  Garciga. 


Joaquin  Perez  Croz  and  Joeefa 
Luisa  Rodrifiruez  Gallo  de 
Perez,  his  wife. 


Canasi,  Matanzas  P. 
Sanctt  Spiritus  City . 


Naturalized  . 


.do. 


Diego  Ji  Perez 

Francis  D.  Duque . 


Ouanabacoa,  Havana 
P. 


,do. 


Havana  City  . 


-do. 


Eliza  J.  Wilbur,  mother  and 
only  heir  of  George  Washing- 
ton Wilbur,  deceased. 

Bruno  Diaz 


Philadelphia,  Pa. 


Native. 


Canasi,  Matanzas  P. 


Sancti  Spiritus,  8anta 
Clara  P. 


Guanabacoa,  Havana 
P. 


San  Antonio  de  los 
Bafios,  Havana  P. 


Havana  Harbor . 


James  Rowe... 
James  Warner. 


Havana  City 

Brooklyn,  N.  Y. 
Havana  City 


Naturalized . 


Havana  P.,  Pinar  del 
Rio  P. 


Native., 
....do. 


Joseph  H.  Kane . 
P.D.  Cahill 


Jofl6  A.  Ferrer,  executor,  Tasio 
Ferrer  y  Miranda,  Luis  Fer- 
rer y  Miranda. 

Jos6  Rossell  y  Genor 


Brooklyn,  N.  Y. 

Salem,  Mass 

Havana  City 


.do. 
.do. 
.do. 


Havana  Harbor 

Guanabacoa,  Havana 
P. 


Havana  Harbor 

....do 

Alquizar,  Havana  P . 


.do. 


Catherine  0'Re«ran,  mother 
and  sole  heir  of  Hugh  Henry 
O' Regan,  deceased. 

Charles  Jemot 


Boston,  Man . 


....do 

Not  specified  .. 


Guane,  Pinar  del  Rio 
P. 


Havana  Harbor . 


Juan  San  Pedro . 


Trinidad,  Santa  Clara 
P. 


Rancho  Veloz,  Santa 
Clara  P. 


Native. 


Naturalized  ... 


Jos6  Gonzalez . 


Havana  City  . 


.do. 


Miguel  de  Ar6ztegui . 
Robert  G.  Glean 


Puerto  Principe  City 
Havana  city 


.do. 


Native. 


192 


198 


194 


Cayetano  de  Socarras. . 

Miguel  de  la  Vega 

Jo66  Gonzalez 


Puerto  Principe  city. . 

Havana  city 

....do 


Naturalized . 

....do 

....do 


Trinidad,  Santa  Clara 
P. 


Rancho  Veloz,  Santa 
Clara  P. 


Artemisa  and  Pinar 
del  Rio,  Pinar  del 
Rio  P. 

Puerto  Principe  P ... . 


Callabazar,  Santa 
Clara  P. 


Puerto  Principe  P..., 


San  Juan  y  Martinez, 
Pinar  del  Rio  P. 


Mangaa,    Pinar    del 
Rio  P. 
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CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS    COMMISSION.        21 
Treaty  Clcdms  Commission — Continaed. 


Ground  of  claim. 


Destruction,  bv  fire,  of  dwellinfir  houses,  fences,  beehives,  agricultural  implements, 
and  loss  of  live  stock,  plantation  "Concepcion,"  March  1, 1897,  by  Spanish  column 
nnder  LientenantrOolonel  Alfau. 

Destruction  by  fire  of  cane  fields,  coffee  trees,  fruit  trees,  fences,  forests,  dwelling 
booses,  agricultural  Implements,  and  loss  of  livestock  and  rents,  plantations  "  Jobo 
Grande,"  ** Jesus  Maria,"  "San  Matias,"  ••Caobas,"  "San  Joe6,"  1886,  1898,  by 
Spanish  forces,  by  reason  of  order  of  General  Weyler. 

Damages  on  account  of  occupation  of  house  by  Spanish  troops  from  May,  1896,  to 
December,  ld97.  during  which  time  furniture  was  lost  and  building  damaged;  also 
loss  of  rents  during  same  period. 

Destmction  of  dwelling  houses,  tobacco  and  grain  storehouses,  other  buildings,  fruit 
trees,  and  coffee  trees,  plantations  ••  Buenos  Aires,"  •*  El  Rio,"  ••  La  Cafia  Brava," 
"QJo  de  Agna,"  **E1  Mango,"  "La  Ciruela,"  and  "Seldel,"  from  January  to  April, 
1897,  by  Spanish  forces. 

Death  by  explosion  of  the  battleship  "Maine" 


Damages  for  Inabllltv  to  fulfill  contracts  because  of  decree  of  the  governor-general. 
May  16, 1896,  prohibiting  exportation  of  leaf  tobacco  from  Havana  and  Hnar  del 
Rio  provinces. 

Injnries  received  by  explosion  of  the  battleship  Maine 

De'!truction  of  walls  and  roo&  of  dwelling  house,  household  furniture,  and  provisions: 
loss  of  cattle  and  horses  by  reason  of  occupation  of  place  by  Spanish  troops,  April 
and  May,  1898.  r  ,    t^  *~     *- 

Injuries  received  by  explosion  of  the  battleship  Maine 

....do 

Destruction  of  buildings,  furniture,  machinery,  and  sugar  cane,  and  loss  of  horses, 
cattle,  poultry,  and  live  stock,  plantation  "Estrella,"  January  1, 1896,  and  subse- 
quently, by  Spanish  troops. 

Destmction  of  buildings,  furniture,  tobacco,  tiles  and  bricks,  and  loss  of  horses  and 
cattle,  March  and  April,  1S96,  by  Insurgents  of  Maceo's  army. 

Death  by  explosion  of  battleship  Maine 


Destruction  of  dwelling  houses,  tobacco  and  storehouses,  machinery,  lumber,  fruit 
trees,  coffee  trees,  and  crops;  loss  of  live  stock,  plantation  "  Naranjo,"  February  M, 
1897,  by  Spanish  troops  under  General  Prats. 

Destruction  and  loss  of  cane  fields,  fences,  houses,  banana  grove,  cattle,  live  stock, 
and  loss  of  Income  during  1896  to  1898,  plantation  "CJoIonia,"  April  7,  1896.  by 
insuigents.    (Loss  of  live  stock  due  to  Spanish  authorities  prior  to  aoove  date.) 

Personal  damages  for  arrest  and  imprisonment  for  four  months  and  twenty-two  days, 
November  9, 1896,  to  March  SI,  1897,  by  Spanish  authorities. 

Use  by  Spanish  authorities  for  military  purposes  of  Puerto  Principe  and  Nnevitas 
Railroad,  owned  in  part  by  claimant;  also  claim  for  use  of  same  during  ten  years' 
war;  1895  to  1898. 

Loss  of  sugar  crops  from  1896  to  1897.  Destruction  of  dwelling  house,  outbuildings, 
fences,  appropriation  of  live  stock.  By  order  of  Spanish  officers  grinding  of  cane 
was  prohiDlted  during  above  period.  Destruction  and  depredations  committed 
June  10  and  December  6,.  1896,  by  Spanish  guerrillas;  by  insurgents,  July,  August, 
and  October,  1896. 

Lots  of  bulls,  cows,  young  bulls,  hors^  mares,  and  hogs,  plantations  "  Los  Dolores," 
"Santa  Inez,"  "Casa  Vieja,"  and  "Bl  Jobo,"  1896  and  1896,  by  Spanish  and  insur- 
gent forces. 

Destruction  of  dwellings,  grinding  machinery,  distilleries,  com,  cars,  implements, 
plantation  buildings,  fences,  furniture,  provisions,  and  loss  of  live  stock,  planta- 
tions "  Dos  Hermanos"  and  "  Las  Tunas,"  February  23  to  May  9, 1896,  by  Insurgents. 

Destruction  of  dwellings,  outbuildings,  tobacco  fields,  coffee  and  fruit  trees,  agricul- 
tural implements,  carts,  wagons, and  loss  of  horses,  cattle,  hogs,  poultry,  plantations 
" La Esperanza, "  "Santa  Ana,"  and  "La  Industria."  from  November  9,  1896,  to 
May  81, 1897.  Dnring  this  time  petitioner  was  imprisoned  by  Spanish  authorities 
and  place  abandoned. 


By  Spanish  and  Insurgent  forces. 

•Damages  in  discretion  of  the  court 


Amount 


96,060.00 
102,375.00 

5,380.00 
46,000.00 

80,000.00 

210,000.00 

25.000.00 
2,686.00 

16,500.00 
15,000.00 
45,000.00 

29,840.00 
(•) 

14,924.80 
29,771.50 
15,000.00 
75,000.00 
4,960.00 

86,485.00 
41,798.25 
84,198.00 
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22        CLAIMS    BEFORE    SPANISH   TREATY    CLAIMS    COMMISSION. 

List  of  claims  before  the  Sparmh 


195 
196 


197 


198 


199 


200 


201 


202 
208 

204 
205 

206 
207 

208 

209 
210 


James  H.  Fogarty . 


Constancia  Sugar  C!o.,  organ- 
ized under  the  laws  of  New 
York  State. 


George  Becket 

Angela  B&rreras  de  Gosculluela 


Antonio  Carrillo  de  Albomoz 
y  O'FarrUl. 


Annie  McCulloch  Arent,  Uush 
MeCulloch,  and  Mary  Mc- 
Culloch. 


Diego  W.Abren  . 
Perfecto  Lacoste. 


Lucia  Lacoste . 


Perfecto  Lacoste    and  Lucia 
Lacoste. 


G.  P.  Bancroft,  administrator 
of  estate  of  Howard  B.  Haw- 
kins. 

Adolfo  Santa  Maria  and  En- 
rique S.  de  Barros^  guardians 
of  Luis  Santa  Maria,  Alice 
Santa  Maria,  Henrv  Santa 
Maria,  surviving  children  of 
William  Santa  Maria. 

Andres  Femandes  Morrell 


Asunci6n  Toscano. 


Isaac    Carrillo    de    Albomoz 
CFarrUl. 


New  York  City . 


Principal  office,  New 
York  City. 


Camajnani,     Santa 
Clara  P. 


Havana  City. , 


New  York  City . 


Yonkers.N.Y. 


New  York  City . 


Santa  Clara  city . 
Havana  city 


.do. 


.do. 


Bay  City,  Mich. 


New  Yorkaty . 


Havana  City  . 


Paris,  France... 
New  Yorkaty. 


Not  specified . . 
....do 


Native. 


Naturalized  . 


.do.. 


Native. 


.do. 


Location  of  claim. 


Sagua     la    Grande, 
Santa  Clara  P. 

Constancia,    Santa 
Clara  P. 


Caibarlen,    Santa 
Clara  P. 


Puerto  IMncipe,  Pu- 
erto Principe  P. 


Palmillas,   Matanzas 
P. 


Calabazar,  Santa 
Clara  P. 


illas,  Matanzas 


Naturalized  . . .   Santa  Clara  P  . 


.do. 


.do. 


.do. 


Native., 
....do. 


.do. 


Naturalized  .. 
....do 


Puerto  Principe  P.. 


Maca^a  and  Alfonso 
XII,  Matanzas  P. 


Caimlto  de  Guayabal, 
Pinar  del  Rio  P. 


Havana  Harbor . 


Macurijes,  Matanzas 
P. 


Palmillas,   Matanzas 
P. 


Catalina,  Havana  P . 


Palmillas,   Matanzas 
P. 
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CLAIMS   BEFORE   SPANISH    TREATY    CLAIBiS   COMMISSION.        22 
Treaty  Claims  Commisgion — Continued. 


Oround  of  claim. 


Amount. 


Destractloa  of  sugar-manufacturing  plant,  1895  to  1898,  by  SpaniBh  or  insurgent 
forces. 

Destruction  of  property  on  Central  Conf>tancia,  em  bracing  66  farms  and'containing  in 
all  about  89  square  miles,  with  an  annual  output  of  more  than  212,000  tons  of  cane: 
cane,  destructioD  of  total  output  from  1S95  to  1898;  buildings,  dwellings,  managers^ 
houses,  machinery,  and  storehouses;  implements  and  utensils  employed  in  culti- 
vation of  cane  and  manufacture  of  sugar;  supplies  and  provisions  for  employees; 
fences,  timber,  and  crops;  62  miles  broad-gauge  railroad  track  and  rolling  stock- 
telephone  line;  oxen  and  other  live  stock;  expense  of  maintaining  armed  guard 
to  protect  property,  1896  to  1898.  by  Spanish  and  Cuban  forces. 

Destruction  of  sugar  crops  of  1896, 1897,  burning  of  roots  and  loss  of  carts  and  live 
stock,  plantation  "San  Rafael,"  November  and  December,  1895;  January  and  May, 

1896,  and  subsequently,  by  Spanish  and  insurgent  forces. 

Destruction  of  dwelling  houses,  outbuildings,  fences,  enclosures,  orchards,  carts,  and 
agricultural  implements,  machinery,  loss  of  horses,  cows,  and  other  livestock, 
plantation  "Guareao,"  1895,  by  Spanish  forces  under  Colonels  Callxto  Ruiz  and 
Pablo  Landa. 

Destruction  of  dwelling  houses,  outbuildings,  agricultural  implements,  fences,  sugar 
crops  of  1896  to  1896.  and  burning  of  roots;  loss  of  live  stock,  plantations  "  La  Mas- 
cotte"  and  '•  Jicanta  y  Calabaa,"  December  29  and  March  4, 1896,  and  1897,  by 
insurgent  and  Spanish  forces. 

Destruction  and  loss  of  homestead  and  outbuildings,  cane  fields,  fences,  horses  and 
cattle,  plantation  "Central  Unldad,"  April  16, 1897,  and  subsequently,  by  Spanish 
guerrillas  under  Benito  Carreras,  Calderon,  and  Major  Sedeno,  and  insurgent 
forces. 

Destruction  and  loss  of  sugar  cane  and  sugar,  buildings,  and  live  stock,  plantation 
•'  Santa  Amalia,"  December  20, 1895,  and  February,  1896,  and  February  and  March, 

1897,  by  insurgents  under  Nufiea  and  Cayito  Alvarez,  and  others. 


Destruction  and  loss  of  dwelling  house,  outbuildings,  tobacco,  sugar  cane,  banana 
trees,  fences,  com,  and  live  stock,  plantation  '*  Ingenio  Rosiirio,"  May  to  August, 
18%,  by  insurgents  under  Ignado  Perez,  Cayito  Alvarez,  and  Vicente  Nufiez. 

Destruction  and  loss  of  property  on  various  plantations,  dwelling  houses,  laborers' 
houses,  fences.  Implements  and  utensils,  breeding  stock  and  farm  animals,  plan- 
tations, fourteen  as  specified  in  petition,  1895  to  1898.  by  Spsmish  forces,  principally 
pursuant  to  reconcentrado  order  of  General  Weyler,  and  also  by  insurgent  forces. 

Destruction  and  loss  of  sugar  crops  of  1896  to  1899,  dwelling  houses  and  outbuildings, 
fences,  crops,  breeding  and  other  live  stock,  plantations  "Sociedad"  and  "La 
Benita,"  December  8, 1896,  February  and  April,  1897,  by  Spanish  forces. 

Destruction  and  loss  of  sugar  crops.  1886  to  1889,  molasses,  cane  roots,  railroad  and 
rolling  stock,  milch  cows,  blooded  horses  and  common  stock,  dwelling  houses  and 
buildings,  plantations  "  Central  Lucia,"  "San  Jose,"  "Nlfia  Bonita,"  "Baracoa," 
1895,  by  insurgents;  1896, 1897, 1898,  by  Spanish  forces. 


Death  by  explosion  of  battleship  Maine. , 


Destruction  and  loss  of  sugar  crops,  cane  roots,  fences,  dwellings  and  outbuildings, 
implements  and  tools,  furniture  and  live  stock,  plantation  "Eden  Park,"  Decern- 
ber,  1895,  by  Spanish  and  insurgent  forces. 


Destruction  and  loss  ol  sugar  crops,  1896  to  1898,  cane  roots,  fruit  trees,  dwelling 
houses,  factories,  outbullaings.  stores,  machinery,  implements,  breeding  and  farm- 
ing animals,  plantations  "  La  Faja"  and  "  Yuca,'^  December  29, 1896,  and  January, 
March  4,  May,  and  December,  1896,  and  subsequently,  by  Spanish  and  guerrilla 
forces. 

Destruction  and  loss  of  homestead  and  outbuildings,  sugar  cane  and  roots,  fences, 
wells,  and  rent,  plantation  "San  Marcos,"  1896,  by  Spanish  and  insurgent  forces. 

Destruction  and  loss  of  homestead  and  outbuildings,  scales,  agricultural  implements 
and  tools,  sugar  crops  1896  to  1898,  cane  roots,  cattle,  horses,  and  carte,  plantations 
"Kl  Porvenlr"  and  "  Jicarita  y  Calabaza,"  December  29, 1895,  March  4,  and  Feb- 
ruary, 1896, 1807,  and  1M6,  by  reason  of  negligence  of  Spanish  authorities  to  afford 

piOtttCtiOIL 


$16,000.00 


4,177,688.85 


141,000.00 


88,256.36 


188,274.34 


43,089.66 


126,468.00 


8,009.00 


864,906.19 


288,262.73 


907,637.80 


25,000.00 


216,756.64 


116,071.12 


10,090.90 


148,202.91 
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24       CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS    COMMISSION. 

Liil  of  daims  before  the  Spanish 


No. 

Residence. 

Citizenship. 

Location  of  claim. 

211 

Joseph  Miguel  Fernandez  Mor- 

New  York  City 

Native 

Palmillas,  Matansas 
P. 

?1? 

Antonla  Bachiller  de  Ponce 
de  I^eon,  administratrix  of 
esUite  of  Nestor  Ponce  de 
Loon,  deceased. 

do 

do 

Guamacaro,  Matan- 
zasP. 

?18 

William  A.  Glean,    Louis  M. 
Glean,  ancillary  administra- 
tors of  James  A.  Glean,  de- 
ceased. 

Sagua    la     Grande, 
Santa  Clara  P. 

do 

Sagna  la  Grande. 
Santa  Clara  P. 

?14 

Roia  A.  Maragliano 

New  Orleans,  La 

Naturalized  ... 

Jaguey  Grande,  Ma- 
tanza&P. 

Cabezas,  Matansas  P. . 

?15 

Amado  Leonard 

Havana  City 

do 

71 A 

Juana  Maria  C.  de  Maragliano. . 

New  Orleans,  La 

do 

Sagua  la  Grande,  San- 

717 

Gabriel  M.  Landa 

Cienfuegos,  Santa 
Clara  P. 

do 

ta  Clara  P. 

Cienfuegos,  Santa 
Clara  P. 

718 

Frandsca  Pedroso  de  Desver- 
nine. 

Havana  dty 

do 

C^ajabos,  Pinar  del 

719 

Jo86  8.  Morales 

do 

do 

Jaruco,  Havana  P.; 
Carlos  Roias  and 
Maximo  Gomez, 
Matanzas  P. 

7?0 

Macedonia  Socarrai  y  Betan- 
court 

Puerto  Principe  city. . 

do 

Puerto  Principe, 
Puerto  Principe  P. 

7?1 

Maria  Luisa  Gobel  y  Mufios, 
sole  devisee  under  will  of 
Amalia  Gobel. 

Cuba 

do 

Palmillas,  Matanzas 
P. 

7?? 

Jofl6    Antonio    del    Yalle    6 

New  York  City 

do 

SanctiSpiritus,  Santa 
Palmillas,  Roqne,  Ma- 

228 

Ymaga. 
Pastor  Granller  y  Chirlno 

PalmilIas,MatanzasP 

do 

774 

Domingo  D.  Medina .., . 

Maximo  Gomez 

do 

tanzas  P. 

Maximo  Gomez,  Ma- 
tanzas P. 

77ft 

Domingo  G.  Alvarez 

New  York 

do 

Cienfuegos,     Santa 

776 

Aimee  de  Latorre,  administra- 
trix, and  Patrick  Culling,  ad- 
mi  nistrator  of  estate  of  Aurora 
de  Latorre  de  Macias. 

do 

do 

Sancti  Splritus,  Santa 
Clara  P.;  Ciego  de 
Avlla,  Puerto  Prin- 
cipe P. 

777 

Isador  Sanger 

Manila,  P.  I 

Not  specified.. 
Naturalised... 

Manila,  P.  I 

778 

Carton  J.  Mandllan 

Cienfuegos,     Santa 

Camarones.  Santa 
Clara  P. 

229 

Western  National  Bank,  organ- 
ized under  lavrs  of  the  United 
States. 

New  York  City 

Corporation... 

Bahia  Honda,  Pinar 
del  Rio  P.,  and 
Union  de  Reyes, 
Matanzas  P. 
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CLAIMS   BEFORE   SPANISH   TREATY    CLAIMS    COMMISSION.        25 
DreaH/  Claims  Commission — Continned. 


Ground  of  claim. 


Amoiml 


Destniction  and  loss  of  soffar  crops  1896  to  1898,  cane  roots,  fruit  trees,  dwelling 
houses,  factories,  ontbuilmnn,  stores,  machinery,  implements,  breeding  and  farm 
animals,  plantations  "La  FaTa"  and  '* Yuca,"  December 29. 1895,  January,  March  4, 
May,  December,  1896,  and  subsequently,  by  Spanish  guerrilla  forces. 

Destruction  and  loss  of  homestead  and  outbuildings,  factories,  machinery,  fences, 
sugar  crops,  and  rents,  plantation  "  La  Merced,"  April  27, 1896,  and  subsequently, 
by  Spanish  forces  under  Colonel  Tabares. 

Destruction  and  1o8b  of  sugar  crops  and  cane  roots,  homestead  and  outbulldinffs, 
fences,  implements,  and  live  stock,  plantation  *'Juaquena,"  1896  and  1896,  by 
Spanish  forces,  who  compelled  James  A.  Olean  to  leave  the  island. 

Destruction  and  loss  of  sugar  crops,  houses,  fences,  and  crops,  plantation  "La  Jua- 
nita,"  December  28  and  29, 1896,  by  insurgents. 

Destruction  and  loss  of  sugar  crops  1896  to  1898,  com,  potatoes,  fences,  houses,  furni- 
ture, tools,  live  stock,  and  poultiy,  plantations  "  Combato  "  and  "  Caridad,"  Decem- 
ber, 1896,  to  February,  1897,  by  Spanish  forces,  and  1895  to  1896  by  insurgents. 

Destruction  and  loss  of  sugar  crops,  forests,  palm  trees,  fruit  trees,  dwelling  bouses, 
and  fences,  plantation  "  La  Loma,''  July  18,  1895,  and  March  6,  1896,  by  msurgeni 
foiTces. 

Destruction  and  loss  of  hospital  building,  furniture,  medicines,  and  surgical  instni- 
ments,  hospital  "San  Rafael,"  January  7, 1896,  by  Spanish  guerrillas  under  Major 
Izqnierdo. 

Destruction  and  loss  of  homestead  and  tobacco  houses,  palm  trees,  stone  fences,  and 
rents,  plantation  "La  Esperanza,"  October,  1896,  and  subsequently,  by  Spanish 
forces  pursuant  to  reconcentiado  order. 

Destruction  and  loss  of  homestead,  outbuildings,  sugar  crops,  machinery,  houses, 
eorrals,  crops,  fruit  and  palm  trees,  irrigation  plant,  fences,  and  forests,  plantations 
"San  Gabriel,"  "Ceres,^  "San  Ramon,"  "San  Jos^,"  "Santa  Teresa,^'  and  "Hel- 
vecia,"  December,  1895,  to  August.  1898.  Owing  to  lack  of  adequate  protection  by 
"    inish  authoritfes,  civil  and  military  subjects  of  Spain  committed  said  depreda- 


Destniction  and  loss  of  hotel  and  equipment  of  buildings,  fences,  beehives,  and  live 
stock,  plantations  "San  Rafael  de  Camnjiro"  and  "Camujrito,"  1896  to  1896,  by 
Spanish  forces. 

Destruction  and  loss  of  sugar  crops,  cane  roots,  1896  to  1898,  forests,  minor  crops, 
timber,  fruit  trees,  live  stock,  homestead  and  outbuildings,  tools,  implements,  and 
provisions,  plantation  "  Dos  Rios,"  fall  of  1896  and  winter  of  1897,  by  Spanish  forces 
d  nner  General  Prats. 

Destruction  and  loss  of  homestead  and  outbuildings,  agricultural  implements,  fences, 
tobacco,  cattle,  horses,  hogs,  and  minor  crops,  plantations  "Vega  Grande  "  "Los 
Limpios,"  "Aguacate,"  ••Mnnacas,"  "Santa  Julia,"  "Tres  Palmas,"  "Pinto," 
"Santa  Maria,^'  1895, 1896, 1897,  by  Spanish  troops  under  General  Weyler. 

Destruction  and  loss  of  homestead  and  outbuildings,  sugar  cane,  fences,  fruit  trees, 
live  stock,  and  noultry,  plantations  "La  Fe"  and  "La  Caridad,"  February  9 and 
February  27, 189?,  by  Spanish  forces. 

Destruction  and  loss  of  sugar  crops,  homestead,  outbuildings,  fumituro.  agricultural 
implements,  lumber,  and  live  stock,  plantation  "Aquarium,"  September  11  and  29, 
October,  and  December  24, 1896,  by  Spanish  forces. 


Destruction  and  loss  of  mahosrany,  cedar, 
"San  Nicolas  de  Palermo,"  November  10, 
subsequently  by  insurgents. 


ya,  and  other  hard  woods,  plantation 
tmber  25, 1895,  by  Spanish  forces,  and 


Destruction  and  loss  of  homestead  and  outbuildings,  fences,  pastures,  timber,  fruit 
trees,  crops,  and  live  stock,  plantations  "El  Recreo,"  "Altimisas.'^  "Montecar- 
melo,"  and  "Aurora,"  1896  to  1896,  by  occupation  of  same  by  Spanisn  forces. 

Destruction  and  loss  of  furniture,  pictures,  glassware,  medical  instruments,  debts  out- 
standing, and  traveling  expenses,  bv  reason  of  compulsory  flight,  April  24,  1896, 
due  to  action  of  Spanisn  subjects  and  authorities. 

Destruction  and  loss  of  homestead  and  outbuildings,  machlnerv,  storohouses,  sugar 
mills,  fences,  and  live  stock,  plantations  "Santa  IsiBibel,"  April  80, 1896,  to  March 
28, 1886,  by  Spanish  forces  under  Lieutenant-Colonel  Vasquez  and  other  officers. 

_i on  plantations  "San  Joaquin"  and  "Santa  Rosa,"  which  were  destroved, 
» to  1896,  by  Spanish  and  insurgent  forced,  thereby  preventing  mortgagor  from 
redeeming 


|0&,499.79 

54,833.83 

28,426.00 

22,646.46 
69,927.27 

28,640.00 

60,000.00 

13,818.19 

888,046.00 

22,600.00 
214,917.28 

864,168.00 

47,832.00 
72,258.30 
817,972.05 
99,660.00 

68,900.00 

88,000.00 

•6S,786.00 


•  With  interest 
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26       CLAIMS    BEFORE    SPANISH    TREATY    CLAIMS    COMMISSION. 

IaA  of  claims  before  the  Spanish 


No. 
230 


232 


233 


234 


235 


236 


237 


Claimant. 


Residence. 


Citizenship. 


Location  of  claim. 


Amelia  Maria  Castaner  y  Baro 
de  Coronado. 


Carlos  Maria  Desvemlne . 


Havana  city, 
-...do 


Naturalized  . . , 


.do. 


Paulina  Oxamendi,  widow  of 
Dr.  Pedro  Francisco  Oxa- 
mendi, Bul  luris,  as  heiress 
of  her  daugnter,  Clemencia, 
and  in  name  of  her  minor 
children,  Ricardo  and  Ama- 
lia  Oxamendi. 

Benj.  Primelles 


.do. 


Cuba  . 


Naturalized 
and  native. 


Naturalized  ... 


Mercedes  Montalvo  y  de  la  Can- 
tera  de  Martinez. 

Oaston  Babel  and  Julio  B.  Ra- 
bel ,  under  firm  name  of  Rabel 
&Co. 


Havana  City. 
....do 


....do. 
Native. 


.do. 


Adeline  M.  Noble 

Teresa  Montalvo  Eessel. 


....do 

Washington,  D.  C . 
Havana  City 


.do. 
.do. 


Naturalized  . 


Federico  Banriedel. 


.do. 


.do. 


240 


241 


242 


243 


245 

246 

247 
248 


Central  Tulnucu  Sugar-Cane 
Manufacturing  Co..  organ- 
ized imder  laws  of  New  York. 


Lucas  A.  Diaz.  Amalia  Q.  Diaz, 
and  Pedro  Y  Pledra. 


Principal  office  New 
York  City. 


Bolondron,     Matan- 
zasP. 


Corporation, 
citizen. 


Naturalized . 


Roque,  Matanzas,  P. 
Catalina,  Havana  P . 


Maximo  Gomez,  Ma- 
tanzas P. 


Puerto  Principe  P. . . 


Corral  Falso,  Matan- 
zas P. 

Cervantes,  Matanzas 
P. 


Lagunlllas,  Matanzas 
P. 

Washington,  D.  C... 


Sabanllla,  Bfatanzas 
P.,  Bahla  Honda, 
Pinar  del  Rio  P. 

Santiago  and  Puerto 
Principe  Ps. 


Sancti  Spiritus,  Santa 
Clara  P. 


Bolondron,     Matan- 
zas P. 


Lucas  A.  Diaz . 


.do. 


.do. 


.do. 


Gabriel  Fortun  Varona. 


Puerto  Principe  City 


.do. 


Puerto  Prlndpe  P . 


Pompeyo  Sariol  811  va 

Luisa  Boza  y  Agramonte 

Nicolas  Ronquillo  y  Victoria  . 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


Juan  Ronquillo  Victoria  . 
William  G.  Thome 


....do 

Pinar  del  Rio  City. 


do., 

Native.. 


.....do 

Pinar  del  Rio  P . 
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CLAIMS    BEFORE    SPANISH   TREATY    CLAUDS    COMMISSION.        27 
Treaty  Claims  Commission — Continued. 


Ground  of  claim. 


Amount 


Destruction  and  loea  of  buildines,  machinery,  railways  and  rolling  stock,  oxen,  carts, 
a^cultura]  implements,  and  sugarcane,  plantations  "Santa  Barbara,"  "Buena- 
ventura," and  "Santa  Inez,"  August,  1897,  by  Spanish  forces  under  General  Molina. 

£>e8tniction  and  loes  of  homestead  and  outbuildings,  sugar  mills,  machinery,  agri- 
cultural implements,  sugar  crops,  cane  roots,  live  stock  and  poultry,  plantation 
"Santisima  Trinidad,"  July-December,  1896,  January  and  subsequently,  1897,  by 
Spanish  and  insurgent  forces. 

Destruction  and  loss  of  library,  furniture,  and  surgical  instruments,  plantation 
"Union  Oxamendi,"  May,  1897,  by  Spanish  marines  imder  Captain  Camuusa. 


Des^action  and  loss  of  agricultural  implements,  timber,  breeding  cattle,  horses,  and 
other  live  stock,  plantations  "  Viamontes"  and  "Algodones,"  by  reason  of  enforced 
abandonment  pursuant  to  reconcentrado  order. 

Destruction  and  loss  of  property  on  sugar  plantation  "  Bncamadon,"  1896  to  1898,  by 
Spanish  and  insurgent  forces. 

Destruction  and  loss  of  sugar  estate  of  which  petitioners  are  the  mortgagees,  planta- 
tion "Scmta  Isabel,"  April  6, 1896,  by  insurgents. 

Destruction  and  loss  of  sugar  estate  of  which  petitioners  are  mortgagees,  plantation 
"San  Vicente,"  January  2,  April  18,  April  21,  and  August  2, 1896,  by  insurgents. 

Claim  for  rent  of  house  No.  1785  Massachusetts  avenue  NW.,  leased  by  Spanish  min- 
ister, Dupuy  de  Lome,  for  1898  and  1899. 

Destruction  and  loss  of  homestead,  outbuildings,  hospitals,  sugar  mills,  carpenter 
shops,  oxen,  poultry,  and  cane  fields,  plantations  "  Concepcion  "  and  "  Redendon," 
January,  February,  March,  and  April,  1896,  by  civil  and  military  subjects  of  Spain. 

Destruction  and  loss  of  lumber,  forests,  steamboats,  tugs,  and  lighters,  oxen,  carts, 
and  appurtenances,  fences,  tobacco,  forced  contributions,  rent  of  woodlands,  claim 
for  injury  to  reputation  and  standing,  date  1895  to  1898. 

Destruction  and  loss  of  sugar  crops,  cane  roots,  and  dwelling  houses,  machinery, 
mills,  oxen,  and  other  live  stock,  plantations  "Tuinucu,"  and  "Esperanza,"  and 
others,  Febtuary  16,  1896.  Enforced  stoppage  of  work  by  reconcentrado  order, 
April  7,  8,  9, 10,  11,  12,  and  16.  By  insurgents  through  refusal  of  Spanish  forces 
under  General  Pin  to  protect  property. 

Destruction  and  loss  of  sugar  crops,  mill;  also,  personal  iniiuries  by  arrest  and  im- 
prisonment and  personal  idignities  to  Lucas  A.  Diaz  and  Pedro  Y  Piedra.  Planta- 
tions "Felix"  and  "Trinidad,"  November  and  December,  1895,  January,  March, 
and  April.  1896,  by  insurgents  under  Gomez  and  Maceo;  June,  1896,  by  Spanish 
forces  under  Colonel  Aldea;  November,  1896,  under  Bueno;  February  6,  1897,  by 
Spanish  forces  under  Weyler. 

Destruction  and  loss  of  sugar  crops,  cane  roots,  homestead  and  outbuildings,  horses, 
catUe,  hogs,  sheep,  and  poultry,  plantation  "Santa  Rita,"  September,  1896,  by 
Spanish  forces  under  Colonel  Buraya;  November,  1896,  Spanish  forces  under  Colonel 
Bueno. 

Destraction  and  loss  of  homestead  and  outbuildings,  fences,  corrals,  fruit  trees,  bee- 
hives, live  stock,  and  poultry;  dwelling  houses  in  the  city  of  Puerto  Principe, 
plantations  "Guanayu,"  "San  Rafael,^'  "Fio  Pedro,"  "Jatial,"  "Industria,'* 
1896  to  1898,  by  Spanish  troops. 

Destruction  and  loss  qt  houses  and  fences,  inclosures,  etc.,  plantations  "Santa  Ro- 
salia." "LosMontedtos,"  and  "Santa  Isabel  del  Carofo,"  1895  to  1898,  by  Spanish 
forces. 

Destruction  and  looi  of  homestead  and  outbuildings,  fences,  implements,  stock- 
raising  eouipments,  and  catUe,  plantations  "  Los  Yareyes,"  "  La  Redonda,"  and  "  La 
Candelaiia.'^ 

Destruction  and  loss  of  buildings,  furniture,  fences,  implements,  cows,  bulls,  and 
other  live  stock,  plantations  "Santa  Teresa"  and  "Santo  Tomas,"  1895  to  1898,  by 
Spaxdsh  forces. 

Destruction  and  loss  of  buildings,  furniture,  fences,  implements,  cows,  bulls,  and 
other  live  stock,  plantation  "  La  Yaya,"  1895  to  1898,  by  Spanish  forces. 


Destnxotion  and  loss  of  tobacco,  homestead  and  outbuildings,  storehouses, 
t|oii  "Lot  Canones  de  la  Iglesia,"  January  25,  February  12,  and  May  24, 


planta- 
£96.  by 


1518,686.37 
206,055.83 

6,100.00 

20,984.55 

200,000.00 
•4,600.00 

21,500.00 

8,800.00 

101,962.00 

492,921.26 

467,713.70 

251,936.75 

61,462.00 

86,765.00 

5,860.00 

18,000.00 

56,690.00 

47,216.00 
25,000.00 


•Wlthintmeft. 
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List  of  claims  before  the  Spard^ 


No. 
249 

250 

261 
252 

263 
264 
256 

256 
257 

258 
259 


Claimant. 


Residence. 


Citizenship. 


Location  of  claim. 


261 


D.  Modesta  Gomez  Rubio,  Ce- 
sar Diaz  Qomez,  administra- 
tors of  estate  of  Isabel  Rubio 
y  Diaz,  deceased. 

Peter  M.  Beal,  Edmund  P.  At- 
kins, and  Walter  G.  Beal. 


Stephen  E.  de  Qnesada  and  Eu 
gene  8.  de  Quesada. 


Guane,  PinarDel  Rio 
P. 


Boston,  Mass... 


Santiago  de  Cnba, 
itiagf 


Native.. 


Santiago  P. 
Carmen  Villalon  de  Quesada. . . '  Santiago,  Cuba . 


James  L.  Meilstnip  and  Mary 
Meilstnip,  parents  and  only 
heirs  of  £lmer  M.  Meilstnip, 
deceased. 

Raphael  Madrigal 


Jos6  Salvador  Floriach. 


Ignacio  Rnperto  Cabrera 

Ignado  Larrondo  y  Larrondo . 


Frank  Cole . 


Catalina  Gnmendnda  Viuda  dc 
Rolando,  Rafael  de  Rolando, 
Francisco  Q.  de  Rolando, 
Herminia  de  Rolando,  Marl- 
ana  de  Rolando,  Maria  L.  de 
Rolando. 


-  Barbot . 

-  Le  Bleux  . 


Annie  Chartrand  Little 

Laura  Colford  Jones 

Edward  Chartrand 

Luisa  CliarUand  de  Gonzalez. . , 

Carlos  Chartrand , 

Maria  Chartrand , 

John  Chartrand , 

Rosalie  Chartrand 

Gustave  A.  Chartrand , 

Lavina  C.  Chartrand 


Francisco  E.Cazanas  and  £n- 
rigueta  Garcia  y  Martin,  his 


Francifloo  B.  Cazanas. 


Weflt  Bay  City,  Mich  . 


Sancti  Spirltus . 


Santa  Cruz  del  Sur, 
Puerto  Principe  P. 


Santa  Lucia,  Santia- 
go P. 

Sagua  la  Grande,  San- 
ta Clara  P. 


Matanzas. 


Jovellanoo,     Matan- 
zasP. 


Charleston,  S.  C . . . 

SummervlUe,  S.  C 

Ne^vport,  R.  I 

New  York  City '.'.'.'.'.'.'. 

Havana,  Cuba 

do 

....do 

Hoboken,  N.  J 

Rochester,  N.  Y 

Havana,  Cuba 

Summerville,  Q.C 

Not  given 


Matanzas  P. 


E.  F.  Atkins 
and  W.  G. 
Beal  are  na- 
tive  citi- 
zens. Peter 
M.  Beal,  nat- 
uralized. 

Naturalized  ... 


— do......... 

Native 

Naturalized ... 
....do 

....do 

do.... 

Not  specified . . 
Naturalized  . . . 

Not  specified  . . 


Paso  Real,  Pinar  del 
Rio  P. 


Cienfuegos,     Santa 
Clara  P. 


Bayamo,  Santiago  de 
Cuba  P. 


PlantationB  in  San- 
tiago P. 


Havana  Harbor . 


Trinidad,  Santa  Clara 
P. 


Santa  Cruz  del  Sur, 
Pnerto  Principe  P. 


Gibara,  Santiago  P . 


Calabazar,    Santa 
Clara  P. 


Cnmbre,  Matanzas  P 


Matanzas  P. 


Near  city  of  Matan- 
zas, Matanzas  P. 


.do- 


.do. 


Ccunerlooa,     Matan- 
zas P. 


Cameriooa,  Matanzas 
P. ,  Sagua  la  Grande, 
Santa  Clara  P* 
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Treaty  Claims  Oommuision — Continued. 


Ground  of  claim. 


Amount. 


Destruction  and  lo«  of  dwellings,  tobacco  houses,  crops,  tobacco,  fences,  trees,  live 
stock,  and  poultry,  plantation  "La  Matea,"  March,  1896,  by  Spanish  forces,  bat- 
talion "Warras." 

DestroctioEn,  by  fire,  of  suear  cane,  buildings,  and  improvements  on  plantation,  and 
horses,  mules,  and  other  live  stock  carried  away,  August,  November,  and  December, 
180S,  and  from  January  to  June,  1896,  by  insurgents  under  command  of  L.  Mezi- 
cana  and  Claudio  Sarria  and  Aligotorres,  Ju£tn  Salez,  and  Pedro  Diaz.  Part  of  de- 
struction caused  by  Spanish  guerrillas,  January  and  February,  1897,  under  Capt 
Sererino  Feres.    Plantation  '^Guabairo." 

Destiuction  of  residence,  bam^  fences,  grass,  bruit  trees,  furniture,  and  library,  plan- 
tation **Tamayo  de  Onesada,"  about  February,  1896,  by  Spanish  troops  under 
Commander  Tejera  and  Spanish  guerrillas. 

Destruction  of  plantation,  buildings,  pasture,  sugar  cane,  palm  trees,  and  furniture, 
plantations  "San  Jos6  de  Buena  vista,"  "Carmelo,"  and  "  Santa  Cruz  del  Juncal." 
Having  been  forced  to  abandon  the  plantations  bv  order  of  General  Weyler,  Feb- 
ruary. 1896,  claimants  are  unable  to  state  time  wnen  or  by  whom  property  was 
destrojred.  Damage  also  claimed  for  destruction  of  several  residences  in  Santiago 
by  the  bombardment  of  Admiral  Sampson.  Destruction  first  mentioned  was  done 
in  part  by  Spanish  troops  under  General  Gasco  and  others. 

Death  by  explosion  of  battleship  Maine 


Damage  for  horses,  cows,  oxen,  coffee,  tobacco,  and  personal  effects  destroyed  by 
insurgents  in  December,  1895,  and  May,  1896,  under  General  Gomez.  Dwellings, 
sugar  cane,  banana  plants,  fruit  trees,  and  live  stock  wero  destroyed  and  carried 
away  by  Spanish  troops  under  Comandante  Alonzo  and  others. 

For  logs  and  lumber  burned,  lost,  and  destroyed  in  the  Sevilla  River,  December, 
189B.  Claimant  was  prevented  from  conveyingsaid  property  to  its  destination  bv 
Spanifdi  authorities  under  orders  of  General  weyler.  Claims  also  for  live  stock 
carried  away  by  insurgents  from  farm  "  La  Esperanza"  during  the  time  of  the  war 
between  Unitea  States  and  Spain.  Damage  to  fences  on  plantation,  April,  1896,  by 
insurgents. 

Destroction  of  sugar  cane,  buildings,  and  loas  of  live  stock  by  insuigents  and  Span- 
Ui  soldiers,  July  and  August,  1896. 

He  was  a  member  of  the  partnership  of  Larrondo  A  Co.,  and  their  plantation  "  Tri- 
umvirato"  was  destroyed  by  insurgents  February,  1897.  Live  stock  was  carried 
away  by  insurgents  in  1896.  Claimant's  share  of  loss  by  reason  of  depredations  was 
9^,214.42. 

Ctoimant's  farm,  known  as  "Refugio,"  was  entered  upon  Maroh  26, 1897,  by  Spanish 
forces  and  the  dwelling,  crops,  agricultural  implements,  and  fuinituro  destroyed 
byftre. 

Destruction  by  burning  of  sugar  cane,  buildings,  agricultural  implements  and  ma- 
chinery, ana  other  property.  April,  1896,  to  April,  1898,  by  Spanish  troops.  Planta- 
tions, "Ban  Carloe'^^and  "  ICarianita." 


Damage  soatained  by  the  burning  of  buildings  and  contents  and  ol  oom,  and  carry- 
ing away  of  live  stock,  September,  1896,  by  Spanish  troops. 


Lob  of  bnHdingB,  crops,  and  grain,  on  plantations  "Dolores" 
by  Spanish  troops,  between  1895  and  1898. 


and  "Buenavista," 


Wot  burning  and  destruction  of  buildings,  agricultural  implements,  and  furniture  on 
plantatlans  "  Para  y  Limpia"  and  "  Santa  Ana  "  and  "  San  Pedro."  This  property 
destroyed  by  insurgent  forces  and  in  part  by  Spanish  troops  under  General  Molina 
October,  1806,  to  law.  Claimant  was  arrested  on  October  14, 1896,  and  imprisoned 
two  days  in  Matanaw  City. 


138.475.00 
80,883.14 

16,200.00 
284,505.00 

20,000.00 
99,468.75 
77,161.50 

9,120.00 
5,214.42 

8,000.00 
85,025.00 

18,155.00 


12,600.00 


29,500.00 
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lAd  of  daim8  before  the  Spanish 


No. 
263 

264 

266 

266 
267 

268 

269 
270 

271 
272 

273 


274 


275 


276 


277 


278 


279 


Claimant. 


Mercedes  Y  de  Maciaa  et  al . 


Frederick  A.  Libbey,  Jonas  N. 
Libbey. 


Cristobal  N.Maden. 


Francisco  M.  Tafara . 
Francis  J.  Cazanas. . . 


Francis  B.  Rosal . 


Jos6Tur 

George  Calvar. , 


Mercedes  Caraballo  y  Bodri- 
quez. 

John  W.  Brock 


Guillermo  de  Zaldo,  Enrlqne 
Teodoro  de  Zaldo,  Eduardo 
de  Zaldo,  Federico  de  Zaldo, 
Ernesto  de  Zaldo,  Carlos  de 
Zaldo,  Isabel  de  Zaldo  Vi- 
llalba,  Manuel  de  Zaldo  La- 
vandeyra,  Guillermina  de 
Zaldo  Morales,  Maria  del 
Carmen  de  Zaldo  Martinez. 

FermindeSola w 


Francisco  M.  Morales . 


Henry  Heidegger.. 


Ccisimiio  Perezy  Dias . 


Fernando  del  Valle  6  Yznaga . 


Natividad  Yznaga  del  Valle. 


Residence. 


Washington,  D.C., 


Mount  Clair,  N.  J., 
New  York  City. 


New  York  City - 


Sagua    la    Grande, 
Santa  Clara  P. 

Sagua     la     Grande, 
Santa  Clara  P. 


Havana  City . 


Baracoa,  Santiago  P. . 
Matanzas,  Santiago  P. 


Matanzascity .... 
Philadelphia.  Pa . 


New  York  City. 


Cuba. 


Havana  city., 


.do. 


.do. 


Highland  Park,  N.J. 


.do. 


Citizenship.         Location  of  claim. 


Not  specified  . .   Clego  de  A  vila,  Puerto 
Principe  P. 


Native. 


Santiago  P. 


.do Jovellanos,  Matanzas 

P. 


Naturalized  . . . 
....do 


.do. 

-do. 
.do. 


Not  specified . . 
Native 


Not  specified  . 


.do. 
.do. 


Naturalized  . . . 


.do. 


.do. 


.do. 


Sagua    la    Grande, 
Santa  Clam  P. 

Quemado  de  GQinea, 
Santa  Clara  P. 


Matanzas  P . 


Baracoa,  Santiago  P. 


Manzanillo,  Santiago 
P. 


Qnamacaio,    Matan- 
zas P. 

Santiago   de    Cuba, 
Santiago  P. 


Colon,  Matanzas  P  . . 


Abreus,  Santa  Clara  P , 


Quane,  Pinar  del  Bio 
P. 


Colon,  Matanzas  P . . 


Carlos  Rojas,  Matan- 
zas P. 


Sanctl  Spiritufl,  Santa 
Clara  P. 


Puerto  Principe,  San- 
ta Clara  P. 
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31 


Gionnd  of  daim. 


Claimant  is  the  owner  by  inheritance  of  an  interest  in  following-named  plantations: 
••La Gloria,"  ••Hoyode  la  Palma."  "Qiiemadito,"  "Las  Cuevas."  These  planta- 
tions were  invaded  and  the  buildings,  fences,  orchards,  and  other  property  de- 
stroyed and  live  stock  carried  away  by  insurgents  under  General  Maceo,  January, 
1896. 

Loss  of  rents,  crops,  live  stock  during  the  years  1895, 1896, 1897,  by  Spanish  troops  and 
Spanish  guerrillas  under  command  of  Colonel  Cislot  and  Capt  Gumendndo  Procuse, 
plantations  "La  Canoa,"  '•Los  Indies,"  ••La  Macagua." 

Destruction  of  sugar  cane,  a  large  number  of  dwellings,  machinery,  tools,  implements, 
and  other  property  on  plantation  "La  Rosa"  during  years  1896, 1897,  by  Spanish 
troops  burning  cane  fields,  and  in  February,  1897,  insurgents  carried  away  live  stock. 

Destruction  by  burning  of  sugar  cane  and  roots,  fences,  buildings,  and  carrying  away 
hones,  mules,  oxen,  sheep,  pigs,  by  Spanish  soldiers  and  subjects. 

Claimant's  stock  farm  was  invaded  by  Spanish  forces  and  the  buildings  and  sugar 
cane  destroyed  and  his  horses,  cattle,  and  other  live  stock  carried  away.  Planta- 
tions ••Santa  Ana"  and  ••Angelita."    Date,  1896. 


dita,"  "Desquite,"  "San  Lorenzo,"  and  ••Salvador.' 

Destruction  of  elevator  and  air  line,  lighters  for  transporting  fruit,  bananas,  build- 
ings, live  stock  carried  away,  in  September,  1895,  by  Spanish  troops  and  insurgents. 

Personal  injuries.  Arrested  March  27, 1896,  at  Manzanillo  and  imprisoned  at  that 
place  for  four  months.  No  charges  made  against  him.  Claim  includes  damage  for 
losses  of  tobacco  and  cattle  for  which  he  had  contracted,  but  could  not  secure 
because  of  his  arrest  and  imprisonment  by  Spanish  officials. 

For  destruction  of  buildings,  pineapple  groves,  and  crops  by  Spanish  troops  known 
as  ••  Bailen,"  commanded  by  Colonel  Zamora,  January  16, 1897. 

Destruction  of  buildings,  ice  factory,  barracks,  hospital,  lumber,  furniture,  by  Spanish 
forces  in  1896  and  1897.  Mining  property,  "  Palmyra  Coco."  Claimant  claims  title 
from  Sigua  Iron  Company  by  virtue  of  a  judgment,  dated  March  27, 1894,  in  San- 
tiago de  Cuba. 

Claimants  are  owners  of  mortgage  on  sugar  plantation  ••  San  Francisco  del  Semillero," 
which  was  owned  bv  Mrs.  Julien  Arago.  The  plantation  and  property  situated 
thereon  was  damaged  by  the  acts  of  insurgents  and  Spanish  soldiers  from  1896  to 
1886,  thereby  destroying  to  a  great  extent  the  security  of  claimants. 


Loss  of  sugar-cane  fields,  building,  machinerv,  railroad  lines,  and  other  property 
during  years  1896, 1897,  and  1898,  oy  insurgents  and  through  negligence  of  Spain  to 
protect  property.    Plantation  ••  Cieneguita." 

Destmctioin  of  dwellings,  furniture,  valuable  documents,  tobacco,  crops,  machinery, 
machine  houses,  sugar  cane,  live  stock  carried  away,  December,  1896,  January 
and  March,  1896,  May,  1897,  by  Spanish  troops  and  guerrillas.  Plantations 
"Remates,"  "Campo  Alegre,"  "San  Pedro,"  and  ''Mayabon." 

^  sugar  cane,  grinding  milh>,  and  sugar  machinery,  agricultural 
Idings,  and  telephone  plant  and  railroad,  and  loss  of  horses, 


Destruction  of  _ 

implements    and   bVjuAM,<u«jo,  nuu    ««iic^uvuv  i/ionv  ouu  ^.tuuvwau.  auu    AV/BO    MX    UKJLOco, 

mmes,  and  cattle  at  various  dates  from  December,  1896,  to  April,  1896,  by  insurgents 
under  Generals  Gomez,  Maceo,  and  Roque,  and  Spanish  troops  under  Generals 
Suarez  Valdez  and  Garcia  Navarro  and  Malto.  Plantations:  "  Santa  Catalina"  and 
'•San  Jos6  de  Camerioca." 

Destruction  of  sugar  cane,  fences,  houses,  machinery,  railroad,  and  loss  of  live  stock, 
December,  1805,  October,  November,  December,  1896,  January  and  February,  1897, 
by  insurgents  under  Generals  Gomez  and  Maceo,  and  Spanish  troops  under  Generals 
Oampos,  Teron,  and  Colonel  Zamora.  Plantations:  ^' Campo  Alegre,"  ••Olimpo," 
••Ceres,"  "San  Ramon,"  ••San  Jos^  Barberia,"  and  ••Union.^' 

Destruction  of  buildings,  fences,  furniture,  sugar  cane,  pasture,  trees,  agricultural 
implements,  vehicles,  and  loss  of  cattle,  horses,  and  hogs,  February,  March.  Au- 

.      ., 4-^^  .      .  .        ,  ^         /.    .  -.       .    ..    ^^. 

El 


gust,  1 895,  April.  1896,  February.  1897,  by  insurgent  and  SpaniBh  troops.    Plantations: 
^*  La  Reforma,'^  ••  Evoludon,^'  ••  Sabanilla,"  "  San  Ramon,'*   "^ ......... 


Faraiao,"  ••Snsaladillo,"  "Santa  Petronlla,"  and 


•Ramon  Alto," 

•  La  Casualldad." 


Destruction  of  wire  fences,  machinery,  dwellings,  pastures,  agricultural 
vegetable  garden,  and  loss  of  live  stock,  February,  1895,  various  dates  in '1896,  an< 
1897,  by  Spanish  troops  under  Colonels  Martin  and  Rodriguez  and  General  Pin. 
Plantations  ••Crisis,''  ••Panoleta,"  and  "Serafina." 


Amount. 


^56,500.00 

89,861.00 

469^1,00 

26,964.00 
167,391.00 

476,675.00 

251,600.00 
90,000.00 

10,160.00 
696,316.00 

98,182.00 


286,000.00 


120,2 


792,453.00 


225,871.25 


894,45L00 


170,248.00 
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List  of  claims  before  the  Spanish 


No. 

Claimant 

Residence. 

Citizens)*  ip. 

Location  of  claim. 

280 

Samuel  P.  Colt,  guardian  of 
Leonora  Francesca  Elvira 
Caldwell. 

Bristol,  R.  L 

Native 

Guamutas,  Matanisas 
P. 

?81 

Malcolm  Dillingham  Caldwell. 
Anita Bmitb  Caldwell--- 

Victoria,  N.W.,  Aua- 

do 

do 

?«? 

traUa. 

Gardners,    Epping, 
England. 

do 

do 

?88 

John  Window  Caldwell 

Cardena8,Matanzas  P . 

Naturalized  ... 

do 

?84 

Jodah  Seymour  CaldweU 

Samuel  Norris,  jr.,  guardian  of 
Froderika  Doringh. 

T/ondon,  England 

do 

do 

?85 

Bristol,  R.I 

do 

do 

?86 

Vietorina  Olivia  Normand  de 
Guerrero. 

Matanzas,  Cuba 

do 

MAtjLTICfMlP 

287 

Heine  Safety  Boiler  Co.  (Mia- 
iouri  Corporation). 

Principal  office,   St 
Louis,  Mo. 

Corporation  ... 

Bahia  Honda,  Pinar 
del  Rio  P. 

?88 

John  W.  Etts,  heir  and  next  of 
kin  of  John  P.  Etts. 

Rochester,  N.Y 

Native 

Havana  Harbor 

?89 

Eduardo  H.  Oato,  executor  of 
Manuel  Prleto  y  Armas. 

Not  specified 

Naturalized... 

GOiradeMelena,  Ha- 
vana P. 

?90 

Hecla  Powder  Co.,  organised 
in  New  York  State. 

Principal  office.  New 
York  City. 

Corporation  ... 

SantiagoP 

291 

Ricardo  Farr^s 

New  York  City 

Naturalized... 

Nuevitas,  Puerto  Prin- 
cipe P. 

292 

Albert  Valentin  de  Goicuria, 

do 

...do 

Ceja  de  Pablo,  Santa 
Clara  P. 

Santa  Clara  P 

298 

etal. 

Hormiguero Central  Co.,  organ- 
ized m  New  Jersey. 

Prindwil  office,  New- 

All  stockhold- 
ers   citizens 
of      United 
States. 

294 

William  Greer  and Greer. 

his  wife,  parents,  and  next  of 
kin  of  Wflliam  Alfred  Greer, 
deceased. 

Brooklyn,N.Y 

Native 

Havana  Harbor 

296 

Trinidad  Sugar  Co.,  organised 
in  State  of  New  Jeney. 

Principal    office    in 
New  York  City. 

Corporation... 

Trinidad,  Santa  Clara 
P. 

4 

296 

J.V.Melander 

Ponape,  Caroline  Is- 
lands. 

Not  specified.. 

Ponape,  Caroline  la- 

297 

Isidore   Hemsheim,   in    trust 
for  the  stockholders  of  the 
Hemsheim  Bros.  &  Co.,  fjim- 
ited.    Organized  in  State  of 
Louisiana. 

Principal  office  not 
given. 

Corporation . . . 

del  Rio  Piovincea. 

298 

Manuel  Yaigas 

RemedioB,    Santa 

Naturalized  ... 

Island  of  Cuba 

799 

Thomas  deOna 

Clara  P. 

Sa«rua    la    Grande, 
Santa  Clara  P. 

do 

Oalabasar,    Santa 
ClaiaP. 
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TVeofy  Okamt  Oomndmon---(jontiQXii&di. 


Gioimd  of  claim. 


Amount 


DMtniotlon  of  boildingB,  fnrnitiire,  library,  sogar  hooae,  fences,  agricultural  imple- 
menta,  crops;  live  stock  seized  and  carried  away  by  Spanish  troops.  By  insunrentH, 
due  to  the  failure  by  Spanish  authoritiee  to  protect  plantations  "La  lima '^  and 


*8anRicardo." 


Destruction  of  buHdings,  furniture,  library,  crops,  sugar  cane,  fruit  trees;  and  live 
stock  carried  away  by  insurgents  and  Spanish  forces  during  years  1896, 1896,  and 
1»7.    FlantatioDS  "la  Lima"  and  **8an  Ricardo." 

Deatmetion  of  buildings,  furniture,  library,  crops,  sugar  cane,  fruit  trees;  and  live 
stock  carried  away  by  insurgents  and  Spamish  forces  during  years  1896, 1896,  and 
1007.    Plantations  "La  lima"  and  "San Ricardo." 

DeaCmction  of  buildings,  furniture,  library,  crops,  sugar  cane,  fruit  trees,  and  live 
■took  carried  away  bylnsnigent  and  Spanish  forces  during  years  1806, 1896,  and  1887. 
PlantatlMM:"LaIima"and"8anRio5do.'' 


Deatnietkm  of  sugar  cane,  buUdings,  fruit  trees,  coffee  trees,  fences,  machinery,  farm- 
ing implements,  lire  stock  seised  and  carried  away  by  Spanish  soldiers  and  insur- 
gents dnring  years  1896, 1806,  and  1887.  Plantations:  "SanRieardo"and"LaLima." 

Deatnietkm  of  a  large  number  of  dwelling  houses  and  furniture  therein,  farming 
implementB.  giowl^  crops,  and  loss  of  rents;  animals  seised  and  carried  away  by 
Stoaniah  soldiers  under  command  of  Col.  Francisco  Zamora,  March,  1887.  Planta- 
tibos:  "Santa  ICaria "  and  " Constanda." 

Destroetlon  of  machinery,  boilers,  castings,  etc.,  during  the  year  1896  by  Spanish 
troops  and  insurgents,  plantations  "  Santa  Rosa,"  and  "San  Joaquin." 

Death  by  explosion  of  battleship  Maine 


Desmwtion  of  dwelling  houses  and  other  buildings,  ftaoes,  sugar  cane,  tobacco,  and 
other  crops,  and  live  stock  carried  away  by  Spanish  and  insurgent  troops  at  various 
dates  from  April,  1896,  plantations  "  Conoorola  "  and  "Alberttna." 

C!laim  for  seizure  of  powder  by  Spanish  authorities  shipped  by  petitioner  totheSlgua 
Iron  Co.,  at  Santiago  de  Cuba.  Date,  1892.  Proceedings  were  subsequently  had 
in  Cuban  courts,  but  claimant  has  received  no  indemnl^  for  loss. 

Destraotlon  of  buHd^n  fences,  srowing  cane,  loss  of  live  stock,  fall  of  1896  and  win- 
ter and  spring  of  1897,  caused  by  Spaniah  troops  carrying  into  effect  the  reconcen- 
tzBtkm  order  of  Oenefal  Weyler.   Plantation:  ^*  Ed  Lugsieflo." 

Deitructkm  of  buildingB,  sugar  cane,  and  other  crops,  by  insurgent  troops  and  Span- 
ish from  March  U,  1896,  to  and  including  June,  lal8.   Plantatton:  "  Horlxonte.^' 

Destrocttan  of  ngar  cane,  fogar,  buildings,  fences,  other  improvements  and  crops  on 
the  several  plantations;  laxige  amount  of  live  stock  seised  and  carried  away,  1896^ 
1896, 1887,  and  1896,  by  bands  of  insurgents  through  the  neglect  and  refusal  of  Span- 
ish anthodtleB  to  protectjnoperty.    Plantations:  "  Colonias,"  or  farm  lands,  "  Mel- 

ones,''    "BRMfansa,"    "I^liSa,"    **  AnorAlltA.  **    "litwttm.**    •!  AiIaIaIHil  *>    mnA    <*nAa 


'AngeUta,"  "Jiootea,"  ''Adelaida,"  and  "Dos 


Death  by  explosion  of  battleship  Maine . 


n  of  growing  sugar  cane  and  sugar  machinery;  seisure  of  live  stock  and 
tugboat  Mamta,  March,  1896.  and  at  frequent  intervals  until  March,  1807.  by 
(^lan  iDsuigents  and  Spanish  troops.    Plantations,  "Buenavista"  and  *^Las 


datma  for  detention  American  schooner  Tulenkun,  July  6,  1808.  to  February  14, 
1809,  at  Ponape,  by  Spanish  forces,  by  order  of  command  of  Spanish  gunboat  Iniros. 

Loas  by  virtue  of  decree  of  General  Weyler  prohibiting  the  exportation  of  tobacco 
'  snptoivliiceB  of  Havana  and  Pinar  del  Bio  after  expiration  of  ten  days  from  May 


Peraonal  damages  and  deftmotion  of  property  between  the  years  1890  and  1896 . 


Losses  for  dweWng  houses,  sugar  cane,  fruit  trees,  railroad,  fences,  &mning  imple- 
ments, small  crops,  large  amount  of  live  stock,  plantations  "Purio,"  "Caridad," 
**  FeUpe,"  and  "  Flnca,''^by  Spanish  and  insurgent  forces  in  the  years  1896  and  1067, 

S.  Doc.  299 3 


180,164.68 

80,16168 

80,16168 

80,164.68 

60,809.86 
106,863.46 

46,637.90 

41,316.80 

6,200.00 

117,710.00 

3,472.49 

61892.60 

140,916.00 
768»948.22 

20,000.00 

108,016.26 

60,000.00 
68,060.98 

26,000.00 
679,800.00 
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lAgt  of  daxroB  hrfore  the  SpcmHtk 


Na 


Claimant. 


Reddenoe. 


Citlseiuhip. 


Loeatfon  of  claim. 


800 


801 


802 


803 
804 

806 

806 

807 
806 

809 
810 

811 
812 

818 

814 
815 


816 

817 

818 

810 
820 

821 


Orosio  8.  Dias . 


MBtanwm  MatanzaB 
P. 


Natoialised. 


Joe6  Gabriel  del  Castillo . 


Ehtyana  Gltj . 


Dolores  Boqne  do  GasanoYa, 
Josefa  Casanova,  Dolores  Ca- 
sanova. Manuel  Casanova, 
Petronla  Casanova.  Roearia 
Casanovtti  Mannel  Angel  Ca- 


.do. 


Altagr&da  de  Cepeda . 


Marta  Maria  del  Rosirio  Casa- 
nova and  Teresa  Casanova 
Vidal. 

Jos^  Gabriel  del  CastiUo 


Sancti  Spiritos,  Santa 
Clara  F. 


Ehtvanaoitj. 
.....do 


Joe6  Alberto  del  Castillo,  Jos6 
Antonio  del  Castillo. 


.do. 


Jeremiah  Shea 

Mrs.  Mary  M.  Caulfleld,  mother 
and  next  of  kin  to  William  B. 
Canlfleld,  deceased. 


Benj.R.  Wilbur 

Maria  Teresa  Domingues  y  Fu- 
mero. 


Lawrence,  Mass.. 
New  Orleans,  La . 


Philadelphia,  Pa... 
Havana,  Havana  P. 


George  Fox 

Augustln  Bamos  y  Garcigas . 


Jos6  Ignaoio  Toscano. 


Detroit,  Mich 

Arcos  de  Canasi,  Ma- 
tanzasP. 


Artemiaa,  Pinar  del 
BioP. 


Henrv  F.  Alexander,  Jacob 
Barxer,  Joseph  F.Brownlow. 

Ines  Bspinosa  de  Angarica,  Lu- 
cr6cia  Angarica,  Arkuelles  de 
Angarica,  Rosa  Clemencia, 
Angarica  y  Aiguelles,  Lus 
Angaroia  Arguefles  de  la  Cal- 
leTAmalia  Sorondo  del  Pino, 
Maria  del  Pino  Foster,  Rosa 
del  Pino  Hedden. 

Jos6  M.Sorzano 


Colombia,  Tenn. 


New  York  City.. 


.do. 


Alfredo  Hernandez  Hugnet.. 


Bmillo  Fernandez  Cabadaand 
Tnes  Soaiei  del  Yillar. 


Pinar  del  Rio  City. 


EmiUo  Fttnandes  Cabada. . 
Maria  Sanchez  de  la  Tone . 


Cienfuegos,     Santa 
ClaraP. 

do 

....do 


Nicolas  Snaraz  del  Vlllar  and 
Ambrosia  Suaraz  del  Yillar. 


.do. 


.do. 
.do- 

.do. 
.do. 

.do. 
.do. 

.do. 
..do. 

..do. 
..do. 

..do. 
..do. 


.do. 


Native 

Natocalized. 


.do. 

..do. 

..do. 

.do. 
.do. 

.do. 


Sabanilla, 
P. 


Bejoeal,  Havana  P . . 
Notipecifled 


Sanott  fltpiritai,  Santa 
ClaraP. 

Cardenas,  MsfanfasP. 


Arroyo  Naranjo,  Ha- 
vana P. 

JanioOk  Havana  P.... 


Ehtvana  Harbor . 
do 


.....do 

Cabezas^Matanzas  P. 


Havana  Haxbor 

Canasi,  MatanzM  P.. 


Artemisa,  Pinar  del 
Rio  P. 


Havana,  Caba 

Roqne,  Matanas  P. . 


Santiago  de  Cuba  P  .. 

Ehtvana,  Havana  P .. . 
Abreus,  Santa  Clara  P. 


.do. 
.do. 

.do. 
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Treaty  Claim»  Commimon — Goptinued. 


Ground  of  olalm. 


Detraction  of  property,  oocoannt  trees,  palm  trees,  bnildlngs,  farming  implements. 
Ion  of  live  stock,  by  Spanish  troops  unaer  Colonel  Bmalla,  Febmary,  18ir7,  planta- 
tion "  Majagua." 

Fbr  damages  to  plantation,  buildings,  fmit  trees,  and  fmit  plantation  '*  Aguas  San- 
tas." by  Spanish  troops  of  the  "  Plsarre"  regiment,  Capt  Jos6  Mendez. 


Destroction  of  property; 
Apiil,UM,byi 


ilantation,  bnlldings,  furniture,  library,  loss  of  lira  stock, 
and  Spanish  troops.    Plantation;  **8an  MigoeL" 


Destruction  by  lire  of  dwelling  house,  furniture,  and  other  personal  property;  and 
lira  stock  carried  away  by  Spanish  troops,  June,  1896. 

Destruotloii  of  dwelling  house  and  fences  by  Spanish  troops,  June  1,1897 


Destruction  of  dwelling  house,  furniture,  fences,  orchard  by  Spanish  troopa  under 
Maj.  Enrique  Martord. 

Destruction  by  burning  of  dwelling  house,  furniture,  fences,  and  loss  of  horses,  cattle, 
sheep,  and  other  personal  properqr.  by  Spanish  troops,  December,  1896.  Plantation: 
"H  Aljibe." 

Injuries  recelTcd  by  explosion  of  battleship  Maine 

Death  by  explosion  of  battleship  Maine 

Damages  for  injuries  recelTed  by  explosion  of  battle  ship  Maine 

Destruction  of  buildings,  furniture,  and  loss  of  live  stock,  plantation,  *'  Nuera 
lanxa,"  by  insurgents,  November,  1896. 

For  injuries  recelTed  by  explosion  of  battle  ship  Maine 

Damage  to  stock  farm  by  burning  buildinn,  iences,  and  other  improyements;  h< 

cattle,  hogs,  and  other  live  stock  carried  away  by  Spanish  troops  under  comman< 
of  Qenenu  Molina,  1896. 

Destruction  of  buildings,  starch  factory,  storehouses,  furniture,  tobacco,  fences,  sugar 
cane,  fruit  trees,  palm  trees,  and  live  stock  seised  and  carried  away  by  insurgent 
troops  under  GeneralB  Bermudas  and  Haoeo,  March,  1896.  Plantation,  "Armistad." 

Fte  orerpayment  of  duty  on  potatoes  imported  into  Cuba,  July,  1896 

Damage  to  plantations  and  destruction  of  buildings,  furniture,  machinery,  black- 
smith tools,  growing  cane,  banana  orchards,  animals  seised  and  carried  &way,  loss 
of  rents,  and  in  December,  1896,  by  Maceq:  December,  1896,  February  and  March, 
1897,  Cuban  troops  under  Carlos  Bojas  and  ^anlsh  troops  under  General  Molinaand 
lientenantOokmel  Bueno.    Plantations,  ** DesempeAo,^' " Chicha," and  '* Romero.'* 


Captains  Brtrada,  Bpiiamlo  Casero. 

PerKmal  damages  for  arrest  by  inspector  of  police,  Or^udo,  September,  1896,  and  im- 
prisonment for  seventeen  days;  released  September  22,  and  expelled  from  the  is* 
land  by  order  of  Captain-General  Weyler. 

Damage  to  sugar  plantation  and  destruction  of  growing  suoar-cane  crops,  dwelling 
bouses,  ootbuildiius,  and  the  loss  of  horses  and  cattle,  plantation  '*  Jibaru," 


ing  years  1896  to  ISM,  by  Spanish  troops. 


dur- 


Destmction  of  dwelling  hoi 
of  rents,  plantation  *^1 


bams,  fences,  jgTOwing  sugar  cani 
.896  to  1896,  by  insurgent  and 


timber,  and  loss 
troops. 

Destruction  of  growing  sugar  cane,  dwelling  houses,  other  buildings,  and  loss  of 
rents,  plantation  **  Via  Mones,"  March,  1896,  and  other  dates,  by  Spanish  and  insur* 
gent  forces. 

abandoned  under  order 
buildingH,  fences, 


Damage  to  sugar  plantation  "  La  Piragua*'  by  the  same  being  abanc 
of  General  weyler.  February,  1896.  Also  destruction  by  fire  of 
and  live  stock  carried  away  by  Spanish  troops  April  11, 1897. 


Amount. 
122,912.60 

88,869.20 
11,800.00 

6,000.00 
6,000.00 

16,850.00 
27,117.00 

19,000.00 
80,000.00 

18,000.00 
6,700.00 

16,000.00 
18,840.00 

82,600.00 

7,000.00 
226,601.06 


8,616.67 

846,000.00 

62,600.00 

62,600.00 
62,600.00 

12,177  00 
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lAgtofcUsMM  htfort  ihe  Spanish 


Na 

ClAimant. 

«     Eeddenoe. 

Citixenahip. 

Location  of  daim. 

89? 

William  Heiuy  LeffertB  and 
William  Moore  Oanon. 

New  York  City 

Native 

Ti^jgnnillas.  Matansas 

Wi 

Ltiif  •Juan  Franoke  y  Heman- 

Havana  City 

do 

Nneva  Pas.  HavAnn.  p 

R74 

dec 
Aagoitln  Maelener 

New  York  dty 

Naturalised ... 

Bncrucijada  and  Bgi- 
dos, Santa  ClaimP. 

a?f> 

Roberto  Hemandes 

Havana  City 

do 

Havana  P. 

RM 

Edward  J.  Ftancke.  Lonla  J. 
Francke,  and   Bichaid    T. 
Fiancke. 

New  York  City 

do 

PinardelBioP...... 

877 

Antnn^  Agolleta 

do 

do 

Puerto  Prindpe  P.... 

Havana,  Havana  P... 

Nuevitas.    Puerto 
Principe  P.    Santa 

ff?8 

Charles  Bobert  Boott  7  Camam. 

Havana  City 

Native 

829 

Miguel  Bodilgaes  7  Moialee .. . 

New  York  City 

880 

Antonio  Oolaa  y  Yaillant 

do • 

do 

Cauto    Abajo     and 
Ou&ntanamo.  San- 
tiago P. 

881 

Antonio  Snares  del  Villar 

Not  specified 

Notspeeifled.. 

Island  of  Cuba 

887 

Ramon  Benairidee 

New  York  City 

Naturalised... 

Puerto  Principe  P.... 

District  and  province 
not  given. 

888 

Frandioo  2<ayler  Calvar 

Notspeeifled 

do.. .••.... 

884 

Petr<»a  Maldonei  'de  Faente 
and  Boqae  Faente. 

Notspeeifled.. 

885 

Victor  Virgilio  Vila  Goncalee  . . 

New  York 

Naturalised ... 

Cienfnegp8»    Santa 
Boque^MatanMsP... 
Colon,  Matansas  P.... 

Havana  Harbor 

884t 

Angel  OronUer.  ................ 

Havana  City  • 

887 

Julia  Bonyier  de  Bioch 

do 

888 

William  Mattlson 

West  Bay  City,  Mich. 

Native 

889 

Biino^  YMiiuea.  ■>••••••*•■••. 

Brooklyn,  N.  Y 

Havana,  Havana  P... 

Notspeeifled.. 
Naturalised... 

Gftlnes,  Havana  P.... 
Colon,  Matansas  P.. . 

840 

Albert  Brodi 
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of 


Amoont* 


Damage  bv  falluie  of  the  ownen  of  logar  plantation  and  faotory  known  as  "  Central 
Baena  vista,"  to  deliver  to  claimant  products  of  said  plantation  nnder  contract, 
and  the  loss  to  claimants  of  money  advanced  to  owners  of  said  plantation  for  snch 
products,  resulting  from  the  destruction  of  said  plantation  and  Che  crope  and  prop- 
er^ thereon  by  Spanish  and  insurgent  forces  during  the  years  1806  and  IBM, 

Jjom  on  mortgage  indebtedness  owing  by  Don  Enrique  Heidegger  y  Beichembaok,  a 
naturalized  citizen  of  the  United  States,  caused  by  the  destruction  of  factory  build- 
ings, machinery,  and  appurtenances  suitable  to  the  manufacture  of  sugar,  by  Span- 
ish and  insurgent  troops,  in  1096. 


Damage  to  cattle  and  tobacco  plantations,  *'Guama,"  **Sa]gado,"  and  ''Mamayes." 
Destruction  of  buildings  and  other  improvements  and  the  carrying  away  of  llve- 
8to<^  the  destruction  of  telephone  lines,  during  1897  and  1898,  by  insurgents. 

By  damage  to  plantations  by  the  burning  of  growing  crops,  dwellings,  and  out  build- 
ings, farming  Implements,  fences,  coffee  and  cocoanut  trees,  and  carrying  away  of 
live  stock,  bv  innirgent  and  Spanish  troqps,  during  years  18B6, 1806, 1897,  and  1896. 
Plantation  *^Loalfla." 

Claim  for  loss  of  money  secured  by  mortgage  on  plantation  '*  Central  Claudia,"  Includ- 
ing the  buildings,  machinery,  implements,  growing  crops,  and  live  stock;  all  of 
which  were  daxnaged  or  destroyea  by  insurgents  in  1896, 1896,  and  1897. 

Damage  to  ranches  and  plantations  known  as  '*Anton"  and  "  Castillo,"  by  destruction 
of  buildings,  fences,  growlngcrops,  furniture,  machinery.  Implements,  and  live  stock 
in  yean  lS6, 1896,  lS97,  l^^Limigents. 

For  personal  damages.  He  was  arrested  In  February,  1897.  searched  and  Imprisoned 
by  police  and  released  on  March  12,  and  expelled  from  the  Island. 

Damage  to  plantations  by  destruction  of  growing  cane,  buildings,  fences,  and  carry- 
ing away  of  live  stock,  plantation  **  Peua,"  by  insuigents  and:  ^Muish  troops. 

Damage  to  plantations  by  the  destruction  of  buildings,  machinery,  implements,  grow- 
insr  and  harvested  crops,  and  the  carrying  away  of  live  stock  during  jrears  1896, 
1896,  1897.  and  1898.  by  insuigents  and  Spanish  troops.  Plantations:  **Qui]»y 
Miranda,'^  «*Cabesadee  de  Plloto,"  "Oayo  del  Bey."  and  "Baragua." 

FOBonal  damages  for  arrest  and  Imprisonment  by  Spanish  troops.  Time  and  place 
not  given. 

Danube  to  plantation  *'LaMina"  by  destruction  of  buildings,  furniture,  fences, 
machinery,  implements,  fruit  trees,  growing  and  harvested  crops,  live  stock  car- 
ried away,  and  loss  of  rents  and  profits  from  1896  to  1898;  by  Insurgents  and  Spanldi 
troops. 

Damage  to  plantations  **  Canada,  Honda,"  **  Veintiuna,"  and  "Banchon"  by 
desbruction  of  buildings,  machinery,  implements,  fences,  growing  and  harvested 
crops,  and  live  stock  carried  away,  during  veais  1897  and  1898,  by  insurgents,  on 
acconnt  of  the  failure  of  Spanish  authorities  to  protect  the  same. 

Damage  to  plantation  by  destruction  of  dwelling  houses,  bams,  storehouses,  tobacco 
houses,  8Ugar<»tne  houses,  harvested  crops,  fences,  agricultural  implements,  live 
stock  earned  away,  1896  to  1898,  by  Insurgent  foroes. 

Damage  to  plantation  '*  La  Orania,"  and  cattle  ranches  *'  Candelaria"  and  **  San  Sal- 
vador," by  destruction  of  bullaings,  machinery,  agricultural  implements,  growing 
and  harvested  crops,  fences,  live  stock,  carried  away  by  insurgents,  1896  to  1898. 

Damage  to  plantation  **  Jolo"  by  destruction  of  sugar-cane  fields,  fences,  and  other 
Improvements,  and  the  carrying  away  of  live  stock,  March,  1897,  by  Spuiish  troops 
and  guerrillas  under  command  of  Bamlro  Munis. 

Damage  to  plantation  "  Elisalda"  by  destruction  of  growing  and  harvested  sugar- 
cane, buildings,  furniture,  fences,  and  loss  bv  ftdlure  to  grind  cane,  1896, 1897.and 
1896,  by  insurgent  troops  under  command  of  Generals  Gomes,  Maoeo,  and  others, 
and  by  Spanish  troops  under  orders  of  General  Weyler. 

Injuries  received  by  ezploiion  of  battleship  Maine 

Damage  to  fruit  farm  by  the  destruction  of  buildings,  fences,  orchards,  and  .. 
away  of  live  stock  by  Spanish  troops  under  General  Weyler  in  May  and  Ai 
1897. 

Damage  to  property,  cane  fields,  and  sugar  cane,  ftooet,  buildings,  furniture,  and 
live  stock  carried  away,  plantations:  "Mercedes/'  "Santa  Bosat'^^and  "  Atrevido," 
by  insuigents  under  Generals  Gomez,  Maceo^  and  Lacieti  and  by  Spanish  troops 
under  General  Weyler,  1896, 1896,  and  1897. 


160,000.00 

90,000.00 

78,010.00 
26,40L00 

80,000.00 

282,886.00 

60,000.00 
61,099.00 

117,926.00 

100,000.00 
94,000.00 

800,000.00 

100,000.00 
76,000.00 
29,829.00 

409,300.00 

20,000.00 
8,000.00 

607,772.00 
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IAA  ofdoxtM  h^ore  the  SpaniBh 


No. 

Claimant 

BaddeiMM. 

Ottlsenshlp. 

Location  of  dalm. 

Ml 

RoMuio  Buirar  Co 

Principal   oflioe    in 
New  York  City. 

Antwerp,  Belgfmn  . . . 

Gnantananus  Santi- 
agoP. 

Washington,  D.  0 .... 

Corporation... 

Naturalised ... 
do 

Aguacate,  Madmga, 
Bainoa,  Caraballo, 
Havana  P. 

San  Nicolas,  Havana 
P. 

f^nA.ntuna.finf^^   Santi- 
ago P. 

Havana  Harbor 

Palmillaa,  Matansas 
P» 

Santa  Maria  del  Ro- 
sario,  Havana  P. 

P» 

Havana  Harbor 

.....do.  ..••.. 

M2 
M3 

Margarita  Montes,  by  Margaret 
Montee  Oough,  guardian. 

Manuel  Comas 

1M4 

Harriet  Adanu,  mother  and 
sole  heir  of  John  T.  Adams, 

Teresa  Joeiig 

Native 

MR 

do 

MA 

do 

do 

M7 

M8 
M9 

Maria  W.  P.  Randle,  executrix 
of  will  of  SeraflnaC.  W.  Pat- 
tison;  Alice  £.  Shoenberger, 
executrix  of  will  of  Maria  L. 
Taylor;  Charles  E.  Jackson, 
executor  of  will  of  Helena 
E.  Russell;  Anita  K  Webster, 
Harold  8.  Webster,  by  An- 
toinette    H.    Webster,    his 
guardian;  Edward  O.  Storey, 
Maria  L.  FaUon,  Carolina  8. 
Qreenough. 

John  Kinsella,  father  and  next 
of  kin  of  Thomas  F.  Kinsella, 
deceased. 

Bridget  Lynch,  mother  and 
next   of    kin   of    Bernard 
Lynch,  deceased. 

Margaret  Tnohey,  mother  and 
sole  heir  of  Martin  Tuohey, 
deceased. 

John  H.Fadde,  father  and  sole 
heir  of  Chas.  F.J. Fadde,  de- 
ceased. 

Elisabeth  Merc,  motherof  John 
JiLinMi  Williams 

New  York  City 

District  of  Columbia.. 

Brooklyn.  N.Y 

.....do........ 

do 

Notspedfled.. 
Naturalised... 
Native 

S50 

do 

B61 

Elisabeth,  N.  J 

do 

..  do 

867 

Brooklyn,N.Y 

NayalHospital,N.T. 
Washington,  D.O 

Brooklyn.  N.T ....... 

Naturalised... 
.do 

do 

B6b 

.  ...do 

BM 

Lewis  Mudd.  father  and  sole 
heir  of  Noble  T.  Mndd.  de- 
ceased. 

Margaret   Hanley   Hamilton, 
^en  LHanlev,  and  Marga- 
ret Hanley,  wife  and  daugh- 
ters of  Joim  Hamilton,  de- 
ceased. 

sole  heir  of  William  CosgroTC, 
deceased. 

Michael  Clark  and  Ann  dark, 
parents  of  Thomas  M.  Clark, 

James  Fox  and  Maiy  A  Fox, 
parents  of  Oeoige  Fox,  de- 
ceased. 

Native 

do 

865 

do 

do 

do 

866 

Naturalised... 
.  ...do 

867 

Newark^N.J      

...do 

868 

Bio6klyn,N.T 

do 

do 
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CLAIMS   BEFOBE   SPANISH   TBEATY    CLAIMS   COMMISSION.        89 
J^reaiy  Claims  Cbmmisnof^— Oontmued. 


Qioand  of  daim. 


Amount 


J>ama«:e  to  sugar  planUtiona  "Nuestra  Sefiora  del  Rosario,"  "San  Franciaco," 
**Amistad/'  *^Reloj,"  •'CJoloniaBolanos,"  "  Santa  Teresa."  '*La  Luisa,"  and  "Qaa- 
muzl"  By  dflstrnotion  of  growing  sugar  cane,  railroad,  oars,  sugar  machinery, 
and  boHdings,  oanylng  away  of  live  stock,  loss  of  crops,  1896, 1897,  and  1898,  by  in- 
snigents  <m  account  of  the  fidliiie  of  the  Spanish  authcnties  to  protect  said  property. 

Destmction  of  dwelling  houses,  furniture,  implements,  sugar  cane,  sugar  cars,  and 
other  property,  plantation  "AUanza,"  October  1, 1896,  by  Spanish  troops. 

FeiBfxial  injuries  and  indignities  by  reason  of  arrest  and  imprisonment,  without 
charges  having  been  preferred,  for  more  than  forty-eight  hours,  and  forced  flight 
from  Guantanamo,  resulting  in  loss  of  position;  property  losses  to  dwelling  houses, 
October  28, 1886,  by  Spanish  authorities. 

Death  by  eqilosion  ol  battleship  Maine 


DesCmctian  and  loss  of  dwellings,  sugar  cane,  machinery,  on  sugar  plantations  held 
by  petitioners  as  securities  for  money  loaned  to  owners,  Andres  ana  Miguel  Feman- 
des,  nattre  dtisens,  plantations  **  La  Faya  de  Cumanayegua,"  **  Los  fflrones,"  and 
"Bdnoeo,"  1895  to  1897,  by  insurgent  forces. 

Destruction  and  Iom  of  buildings,  machinery,  live  stock,  and  loM  of  profits,  March, 
1896,  by  Spanish  troops. 

Destruction  and  loss  of  case  fields,  buildings,  and  camfg,  plantation  **Ontaiio/'  1896, 
1896,  and  1807, 1^  Insuxgent  forces. 


Death  by  esploflon  of  battleship  Maine . 
....do 


..do. 


.do.. 


Injuriet  by  explosion  of  battleship  Maine  . 
Death  by  exploiion  ol  batUesh^  Maine.... 


..do.. 


..do.. 
..do.. 


$1,289,528.00 

10,859.28 
10,000.00 

20,000.00 
69,000.00 

U^  000. 00 
20, 25a  00 


26,000.00 
20,000.00 
20,000.00 
20,000.00 

20,000.00 

10,000.00 
20,000.00 

20,000.00 

20,000.00 
20,000.00 
20,000.00 
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40       CLAIMS   BEFOBE   SPANISH   TBEATY    OLAIMS    COMMISSION. 

List  ofdaxna  hrfore  the  Spani$h 


No. 

dftlniAiit. 

Besidenoe. 

dtisenship. 

Location  of  claim. 

Wi 

William  W.  Merritt,  father  of 
Darwin  R.  Merritt,  deceased. 

Louisa  Sosna,  mother  of  Rein- 
hart  Qnipp,  deceased. 

Abeliza   Sylveeter,  Annie    B. 
Robinson,  and  Harrv  B.  Rob- 
initon,  heirs  of  William  Rob- 
inson, deceased. 

Thomas  J.  Butler,  father  of 
Frederick  F.  Butler,  deceased. 

Louisa  L.  Aitken,  Margaret  8. 
Aitken.  and  James  P.  Altken, 
heirs  of  James  P.  Altken. 

John  J.  Shea,  Mary  Shea,  and 
Kate  Shea,  heirs  of  Thomas 
F.Shea. 

Isham  Gordon  and   Mary  E. 
Gordon,  parents  of  Joseph  F. 
Gordon,  deceased. 

Alexander  B.  Kay  and  Eliz- 
abeth B.  Kay,  parents  of  John 
A.  Kay,  deceased. 

John  A.  Henneckes  and  Maria 
R.  Henneckes,  parents  of  Al- 
bertus    B.   Henneckes,    de- 
ceased. 

William  and  Mary  H.  Jenks, 
parents  of  Carlton  H.  Jenks, 
deceased. 

Joseph,  John,  Mary,  Hamet, 
and  Charles  Houffh,  brothers 
and  sifltersof  William  Hough, 
deceased. 

Rose  McNiece,  heir  of  Francis 
McNiece,  deceased. 

Albert  J.,  Henry  P.,  John  W., 
Louis  J.,  and  Andrew  Holm 
and  Emily  Votsch,  heirs  of 
Frederick  C.  Holzn. 

Mary  Gorman,  mother  of  Wil- 
liam Gorman. 

Maffgie  Cole,  mother  of  Thomas 
M.  Cole,  deceased. 

MatUde  Himely  de  Bauday. 

Fernando  Govin  y  OtsanoTa, 
and  Amalia  Govin  y  Casa- 
nova, an  infant,  bv  Jxi\B  A. 
Herques  y  Govin,  her  guar- 
dian  ad  literet 

Serafina  J.  Peres  da  BmL 

Adolfina  Veulens  de  Camot. . . . 
Jos6JaotntoTie]l«s 

Red  Oaks,  Iowa 

Chicago,  111 

Native 

Havana  Harbor 

^do 

8fiO 

do 

mn 

New  Brunswick, N.J. 

East  Newark.  N.  J.... 
Portsmouth,  Va 

New  York  aty 

Portsmouth,  N.H.... 

RisingBan,Md 

Cincinnati,  Ohio 

do 

do 

8A? 

Naturalised... 
Native 

do 

m8 

do 

AH 

Naturalized... 
Native 

do 

m* 

do 

7m 

NatonOised... 
do 

do 

867 

do 

M8 

Ottawa,  HI 

Native 

do 

869 
870 

New  York,  N.Y 

do 

Naturalized... 

Native,  Emily 
Votsch  nat- 
uralized. 

Naturalised... 

do 

do 

871 

New  York  City,  ex- 
cept Emily  Votsch, 
residing  at  Port  J  er- 
vis,NrY. 

Boston,  Msss 

do 

87? 

do 

878 

Philadelphia,  Pa 

New  York  City  and 

MataniBifl   and    Ha- 
vana dties. 

Fort  Meade,  Fla 

Native 

do 

874 
875 

Naturalised... 
do 

Macsfua.    MatanzM 
P.,  Santo  Domingo, 
Casoajal,  Santa 
Clara  P. 

Sanctl^tus,  Santa 

MatansBS,  Matanaas 
do 

876 

do 

877 

Mf^t^n^tftif  r^ty 

do 

878 

do 
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CLAIMS   BEFOBE   SPANISH   TBEATY    CLAIMS   COMMISSION.        41 
TrefO^  Claims  Cbimmttum— Oontmued. 


^rofimd  of  dalm. 


Amoont. 


Death  by  explosfon  of  battleship  Maine. 

do 

.....do 


.do., 
.do.. 

.do. 

.do.. 

.do.. 

..do. 

..do.. 


.do. 
..do. 


.do. 


.do. 


Degtnictlofi  and  loss  of  sagar  crops  and  cane  roots,  plantations  "Ocdtanla,"  "  Laber- 
into^"  **  UmmA  del  Monte/'  **  Restauradon."  "  Cnatro  Hermanas,"  '*  San  Gabriel," 
"Aitemlsa,^'  "CJolonia  de  Jos6  Qalan,"  ••Lloret,"  "Santa  Ana,"  "La  Paz  de  San 
Joan.*'  "Maria,"  "Dolores  "  and  •* Semlllero,"  spring  of  1896  et  seq.,  by  Spanish 
forces  and  marauding  bands. 

Destractlon  and  loss  of  homestead  and  outbuildings,  36  small  farm  houses,  wagons, 
fences,  sugar  cane  and  roots,  banana  trees,  coffee  trees,  minor  crops,  implements, 
and  live  stock,  plantations  "San  Fernando"  and  "La  Campana,"  1896,  by  Spanish 
forces  in  occupation  of  plantations. 

DcsU  action  and  loss  of  sugar  mills,  distillery,  homestead  and  outbuildings,  imple- 
ments, sngar  cane  and  cane  roots,  fruits,  trees,  and  live  stock,  plantaaons  *^  La 
Bqierann"  and  "La  Zuiapa,"  1806  etseq.,  by  Spanish  troops. 

Destmctioii  and  loss  of  homestead  and  outbuildings,  furniture,  fences,  trees,  coffee 
trees,  minor  crops,  live  stock,  and  poultry,  1896  et  seq.,  by  Spanish  forces. 

Peoooal  Injuries  and  indignities  through  arrest  and  Imprisonment,  December  25, 1896. 
bj  ^MUiish  anthoritiei^  under  order  of  Adolfo  Porset  6  Iriarte.  dvU  governor  of 


180,000.00 
20,000.00 
90,000.00 

20,000.00 
90,000.00 

20,000.00 

20,000.00 

20,000.00 

20,000.00 

20,000.00 
20,000.00 

20,000.00 
20,000.00 

20,000.00 
20,000.00 
626,800.00 

162,180.00 

99,225.00 

10,882.00 
5,000.00 
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lAMqf  dams  brfare  the  JS^HMiuh 


No. 

Claimant. 

BeaideDoe. 

Cltiaenihip. 

Location  of  claim. 

879 

Luis  Alfaya,  executor  and  ad- 
ministrator of  Manuel  Josd 
de  Rojas,  deceased,  and  Luis 
Alfaya,  Joe6  Maria   Alfaya, 
usufructuary  heirs  under  Mrill 
of  Manuel  Joe6  de  Rojas. 

Not  specified 

NatiTO 

Bemedios,  Calbarien, 
Yaguajay.  Vueltas, 
Camajuuii,    Santa 
Clara    P.;    Moron, 
Puerto  Principe  P. 

380 

Mark  M.  Leene.  Margaret 
Wheeler,  and  Annie  Shea, 
heirs  of  Daniel  Leene,  do- 
ceased. 

Pittsburg,  Fa.;  Anio- 
niA,Conn. 

KatnTtllvftd'. 

Harbor,  Havana 

381 

Antonio  Suarez  del  Villar...... 

Cienfuegoa  City ...... 

do 

ClenfuegOB,  Santa 
Clara  P. 

San    Fernando   and 
Bodas,  Santa  Clara 
P. 

W? 

Victoria  Fowler  de  Gah«da 

do 

do 

8HS 

Amelia  Maria  Castaner  y  Baro 
de  Coronado. 

Carlos  Maria  Desvemine 

HaTana  City 

do 

La  Catalina,  Havana 
P. 

Bancho   Velos    and 
Quemado  de  Qiiines, 
Santa  Clara  P. 

384 

do 

do 

fM( 

Maria  Dolores  Josefa  Qarcia 
y  Pino,  widow  of  Durio. 

Cuba 

do 

886 

Juana  Hernandez  de  Madas, 
Rosa    Macias    White.    Jose 
Manual  Macias,  Gustavo  Pla- 
cido  Maciaa,  and  Juan  En- 
rique Macias. 

Washixigton,   D.  0., 
and  New  York  City. 

Naturalised 
and  native. 

aasP. 

887 

Edwin  F.  Adkins,  trading  as 
EJLdkinsACo. 

Belmont,  Maa 

Native 

denfnegpa,    Santa 

888 

Frandsoo  L.  Del  Valle.... 

New  York  City 

Naturalised... 

Sanoti  Splritus,  Santa 
Clara  p.;  Ciego  de 
Avila,  Puerto  Prin- 
dpeP. 

889 

do 

do 

do 

Sanctl  Spiritos,  San- 
ta ClaraP. 

890 

Enriqaeta  Bcharte  de  Farr^s. . . 

Havana  City 

do 

Gulnes,  Havana  P.... 

Potfto  Principe  P.... 
do 

891 

Miguel  ZaldlTir 

do • 

do 

89? 

898 

MatUdeSolerdePU 

New  York  City 

do 

Corral-Falso,  Matan- 
aasP. 

894 

Christina  Andey  Santana,  Lu- 
cretia  Ansley,  Judith  Ansley , 
and  Ren6  Ansley. 

Olfmfaeffiof  filtr 

do 

SagualaOrande,  San- 

895 

Pedro  Nolasoo  Valdea 

Puerto  Principe  city . . 
Kansas  City,Mo 

do 

Puerto  Piinctpe  P ... . 

Guane,  Plnar  del  Bio 
P. 

895 

Frederick  T.  Beyling,  executor 
of  wiU  of  CataUna  Bstorino 
deMuro. 

do 

897 

Paris,  Frinoe 

do 

agoP. 
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treaty  Ckdnu  Oommimon — Continued. 


Ctammdof  el&lm. 


Amount. 


Destroction  and  loss  of  sugar  crops,  roots,  fields,  standing  and  cnt  timber,  wire  and 
stone  fences,  SDgar  mills,  machinery,  nolroad  rolling  stock,  wharf,  agricultural  im- 
plements, orchards,  minor  crops,  tobacco,  homest^ids,  and  tobacco  bouses,  live 
stock  and  poultry,  28  plantations,  as  specified  in  petition,  May,  1896,  to  October,  1897, 
May  and  June,  1898,  oy  Spanish  forces  under  Gen.  Joe6  OliTer,  comandante  Fer^ 
relm,  lieutenants  Salamanca  and  Blanco,  Colonel  Arces,  of  Battalion  Isabel  n. 
General  Solano,  Colonel  Deboes,  and  Comandante  Mejiaa. 

DeathbyttzploiiOQOf  battleship  Maine 


Fenooal  ixdmrles  and  indignities  throogh  anesi  and  imprisonment  by  Spanldi  an- 
thoiities,  September  8»  lw6,  and  expulsion  from  island. 

Sogar  crope  and  cane  roots,  17  plantations,  as  specifled  in  petition,  January  to  April, 
1B98,  by  Danish  and  insoigent  forces. 

DestnitfUon  and  loss  of  sugar  crops  and  cane  roots,  molasses,  homestead  and  out- 
buildings, sugar  mills,  machinery,  live  stock  and  poultry,  plantations  "  Santa  Bar- 
bara,*' '^^uenaTentunu"  and  '*  Santa  Ines,"  August  to  December,  1897,  by  Spanish 
foroes  under  General  Molina. 

Deatmction  and  loM  of  sugar  crops  and  cane  roots,  homestead  and  outbuildings,  live 
stock  and  poultry,  plantation  "Santislma  Trinidad,"  July,  1896,  et  seq.,  by  Spanish 
and  insnigent  foirces. 

Destmetion  and  loss  of  homestead  and  outbuilding,  rents  from  200  houses  and  farms, 
home  furnishings,  laboratory,  sugar  crops  and  cane  roots,  agricultural  implements, 

sugar  milt;  machinery,  and  fences,  plantation  '*  Boo.'^1896  to  1896,  by  Spuiiah 

itfoirces. 

Deetnoction  and  loss  of  homestead  and  outbuildings,  and  sugar  crops,  plantation 
*«8oooEnH"  UOfi,  by  Spanish  fovoes  under  Lois  Mouna. 


Destmetloii  and  loss  of  sugar  erops  and  oane  roots,  sugar  mills,  machinery,  home- 
stead and  ootbulldlngB.  oocn,  liye  stock,  railroad  and  roUlnig  stock,  plantation 
*'  Boledad,"  January  4,  June  to  October,  1806,  by  insurgent  foroes;  1806  to  1896,  by 
Spanish  forces. 

Destmetion  and  loss  of  sugar  crops  and  cane  roots,  sugar  mills,  machinery,  home- 
steads and  outbuildings,  warehouses,  railroad  and  rolling  stock,  wharres  and 
steamboats,  standing  and  cut  timber,  brick  kilns,  lire  stock  and  poultry,  on  plan- 
tations, cattle  ranches  and  dwelUng  houses  in  city  of  Sancti  Splrltus,  September  4, 
1606;  forced  contilbutlons  to  insurgent  foroes  February  8,  9, 1896. 

Destroction  and  loss  of  dwelling  bouses  in  city  of  Sancti  Spiiltos,  and  Utc  stock.  May, 
U0B,  by  Spanish  forces  under  Gen.  Ignado  Bstruch. 

Destnietion  and  loss  of  sugar  crops  and  cane  toots,  homestead  and  outbuildings, 
fences  and  Ure  stock,  plantation  **Colonia  Virginia,*'   1806  to  1896,   by— not 


Personal  injuries  due  to  arrest  and  imprisonment  by  Spanish  forces  under  Lieut  Col. 
JesDS  Lopes,  and  subsequent  ezpuMon  from  the  island. 

Destmetion  and  loss  of  sunr  crops  and  cane  roots,  homestead  and  outbuildings,  and 
Ure  stock,  plantation  "  Oriente,"  August,  1896,  by  Spanish  fbrcee  under  Pedro  Mella 
y  Montenegro. 

Destmetion  and  loss  of  sugar  crops  and  cane  roots,  mills  and  machinery,  mola&<ies, 
shops,  railroad  and  rolling  stock,  electric  plant,  implements  and  tools,  plantation 
«*  Diana,"  March  9, 1896,  by  insurgent  forces  under  Boque  and  Lacret,  due  to  neglect 
and  refusal  of  Spanish  authorities  to  afford  protection. 

Fsnonal  injuries  and  indignities  to  Dr.  Joseph  A.  Ansley  and  two  sons,  Aurelio  and 

Lois Mitfia Ansl(      *    '  " ^  "" " 

onment  August, 

Loss  of  cattle  and  bosses  on  flye  stock  farms,  1896,  by  Spanish  authorities 


Lois  Mima  Ansley,  father  and  brothers  dF  petitioners,  caused  by  arrest  and  impris- 
,  1895,  and  expulsion  from  Island  September  10, 1896. 


Destruction  and  loss  of  homestead  and  outbuildings,  including  57  dwellings  for  labor- 
en  and  employes,  agricultural  implemento  and^tobacco  crops,  plantation   "San 


Pranciseo,* 


» 1806,  by  insurgent  and  Spanish  forces. 


Destruction  and  loss  of  homestead  and  outbuildings,  sugar  mills  and  machinery,  fac- 
tories, alcohol,  pastures,  sugar  crops  and  cane  roots,  coffee  and  cocoa  plants,  live 
stock  and  expenses  of  maintaining  armed  guards,  plantations  "Santa  Maria," 
"Grignon"  and  "San  Fernando,"  August  to  November,  1896,  et  seq.,  by  Spanish 
forces  and  insuigenta. 


1625,250.66 


20,000.00 

60,000.00 
148,679.56 

888,668.18 

206,066.88 
789,200.00 

6,70187 

M7,899.22 
675^017.00 

18,285.00 
48,000.00 

20,000.00 
82,000.00 

216,666.66 

40,000.00 

18,758.78 
207,628.00 

472,609.08 
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List  of  dcams  brfore  the  SJMxnish 


No. 

dalxnant. 

Besidenoe. 

dtisensh^. 

898 

Francisco  J.  Terry  y  Dortloos. . . 

Angel  Cipilftn  Hernandez  At- 
ambarri. 

Paris,  France 

Naturalized ... 

Santa  Clara  P.. ..••... 

899 

Havana  City 

do 

Cabafias,  Pinar    del 
Rio  P. 

400 

Maria  Isabel  Narinode  Mola... 

Santiasfo  citv 

do 

Guant4nanio,   Santi- 
ago P. 

P. 

401 

Franoisca  Amelia  Bartlett  Ton 
Olumer. 

Native 

40? 

Dr.  Richard  Wilson,  sui  jnrls, 
Wilson,  deceased. 

Santiago  city ........ . 

Not  specified.. 

OuantAnamo,  Santi- 
ago P. 

40ft 

Jofl6  D.  OartaTE..... - 

^^¥;   ^"'' 

Naturalized ... 

Yaguajay,  Santa  dar 
raP. 

404 

Rosa  Hernandes  de  Santama- 
rlna. 

Matanzasdty 

Not  specified.. 

Matanzas,   Matanzas 
P. 

405 

Cristobal  Alfonso 

Marlanao,  Havana  P . 

do 

Marlanao,  Havana  P. 
Santiago,  Santiago  P . 

El  Cobre,  Santiago  P. 
do 

406 

Joe6A.Robert 

BantiagoCity 

Naturalized... 

407 

• 

do 

do 

408 

do 

do 

do 

409 

do 

....  do 

do 

do 

410 

Spanish -American  Iron  Co., 
corporation  onranized  under 
laws  of  West  Virginia. 

Principal  office.  New 
York  City. 

Citizen   by 
charter. 

I>alquiri,yinente.and 
La  Playa,  Santiago 
P. 

411 

Juragna  Iron  Go. .  a  corporation 
organised  under  the  laws  of 
Pennsylvania. 

Pennsylvania 

do 

Siboney,  Flrmeza, 
and  La  Cruz,  San- 
tiago P. 

417 

Joaquin  Machado 

Cienfueww,    Santa 

Naturalized... 

Santa  Clara,    Santa 
Clara  P. 

418 

William  and  Joaquin  Machado . 
Juan  M.  Ceballos 

....•do ............. 

do 

San  Diego  del  Valle, 

Melena  del  Sur,  Ha- 
vana P. 

do 

414 

New  York  City 

do 

Not  specified.. 
Native 

415 

Charles  W.  Wells 

410 

Emilio  Pull 

New  York  City 

Cuba 

Naturalized ... 

do 

417 

Oscar  Qiguel 

Native 

418 

Juan  B.  Carrlllo  de  Albomoi . . 

do 

Naturalized 

RloP.  ' 

Maouilges,  Matanzas 
P. 

Havana  Harbor 

419 

Mary    A.  Bradley,  mother  of 
Chas.  F.  Just,  deceased. 

Charleston,  8.  C 

Native 

4?0 

Thomas  Wills,  father  of  A.  0. 
Wills,  deceased. 

Brooklyn,  N.  Y 

.  do 

do 
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Treaty  Claims  Gmimimofi— Gontinued. 


Gionnd  of  dalm 


Amomit 


Deitnictlon  and  loasof  susar  erops  and  cane  roots^sasar  mills  and  machiner|r,fenoea 
homestead  and  oatboildings,  shoM  and  live  stock,  plantations  ** Central  Caracas'* 
and  otheia,  1896  to  1808,  by  Spanish  and  Insmsrent  forces. 

DestiQotlon  and  loss  of  sngar  estate  and  crops  of  which  petitioner  was  sole  mortffagee, 
I^antation  "San  daudio,"  March  20, 1898, et  seq.,  by  Spanish  and  insuxi^ent  forces. 

DesCrndion  and  loss  of  property  on  sugar  plantation  "  Tsabel,"  1896  to  1896,  by  Spanish 
and  insnigent  forces. 

Destroctlon  and  loss  of  homestead  and  outbuildings,  sugar  mills,  machinery,  and 
sugar  cane,  plantation  **  Santisima  Trinidad,'*  November  16, 1896,  by  insurgents, 
due  to  refussi  and  neglect  of  Spanish  authoritiee  to  afford  protection. 

Destmetion  and  los  of  homestead  and  outbuildings,  sugar  mills,  cattle  pens,  and 
fences,  machinery,  implements,  and  live  stock,  plantations '  *  Isabel "  and  ^'  Cuero," 
1806  to  1896,  by  Spanish  and  insurgent  forces. 

Destruction  and  loss  of  real  and  personal  property  of  petitioner,  situated  at  or  near 
Taguajay,  1896  to  1896,  by,  not  alleged. 

Destruction  and  loss  of  real  and  personal  property  of  petitioner,  situated  at  or  near 
MatanaiB.  1896  to  1896,  by,  not  alleged. 

Destruction  and  Usm  of  real  property  of  petitioner  at  or  near  Marlanao,  1896  to  1896,  by, 
not  alleged. 

Destroction  and  los  of  homestead  and  outbuildings,  fmgar  mills,  fences,  trees,  brick- 
yard, molasses,  bnplements,  and  live  stock,  plantation  "  San  Juan  de  la  Vega." 
Date  not  speoUed.    By  whom  not  specified. 

Destruction  and  loss  of  homestead  and  outbuildings,  fences,  coffee  and  cocoa  crops, 
and  Ure  stock,  plantation  "  San  Nardso."    Date, .    By ^ 

DestmctioQ  and  loss  of  homestead  and  outbuildings,  fences,  coffee  and  cocoa  crops, 
and  Ure  stock,  plantation  *'  La  Florida."    Date, .    By . 

Deftruction  and  loss  of  homestead  and  outbuildings,  fences,  coffee  and  cocoa  crops, 
and  llTe  stock,  plantation  "  San  Cornelia."    Date, .    By . 

Des^nction  and  loss  of  office  buildings,  dwellings,  office  and  household^equipment, 

lurgent 


laboratories,  railroad  and  rolling  stock,  tugs,  and  lighters,  machine  shop,  timber, 
fl^^  implements,  horses,  and  liye  stock,  1896  to  1896,  by  Spanish  and  insi 

Destruction  and  loss  of  railroads  and  rolling  stock, 


,  tal^hones,  and  engineering  instruments,  Api 


equipment,  tools,  tugs,  and  light- 
>ril,  1B96,  by  Spanish  troops. 


Expulsion  from  Cuba  by  Spanish  authorities,  1896  . 


Destruction  and  loss  of  su^ar  crops  and  cane  roots,  pineapple  and  banana  sroves, 
tobacco,  com.  palm  and  fruit  trees,  homestead  and  outbuildings,  sugar  mills,  ma- 
chinery and  lire  stock, plantation  "Santa  Rita,"  September  16, 1896,  by  insurgents 
under  Bacallao;  December  4, 1896,  by  Spanish  troops  under  Colonel  FaJanca. 

Destn&etton  and  loss  of  sugar  crops  and  cane  roots,  homesteads  and  outbuildings,  su- 
gar mills,  machinery,  railroad  and  rolling  stock,  and  implements,  plantation  ^*  Cen- 
tral Teresa,"  January,  1896,  by  insurgento,  due  to  neglect  and  refusal  of  Spanidi 
authorittes  to  protect  the  estate. 

Destruction  and  loss  of  sugar  crops  and  cane  roots,  homestead  and  outbuildings, 
sngar  mills,  machinery,  railroads  and  rolling  stock,  plantation  "Central  Teresa,'^ 
January,  1806,  by  insurgents,  due  to  refusal  and  neglect  of  Spanish  authorities  to 
protect  estate. 


Destmetion  and-loss  of  sugar 


crops 

oad  n 


sugar  mills,  machinery,  railroad  rolling  stock  and  implements,  plantation  "Coi- 
mi  Teren,  January,  1896,  by  insurgents,  due  to  refused  of  Spanish  authori ' 


and  cane  roots,  homestead  and  outbuildlngi, 

"'       '    ' Eintation  "  Cen- 

i  authoritieB  to 


Destruction  and  loss  of  homestead  and  outbuildings,  sugar  mill,  stores,  and  proyisions, 
plantation  "San  Jos6,"  January  7,  April.  1896,  by  Spanish  fbrces  under  Coman- 
dante  dnjeda;  Insugent  forces  under  Baldomero  Acosta. 

Destroctlon  and  loss  of  sugar  crops  and  cane  roots,  agricultural  implements,  fences, 
and  liye  stock,  plantation  "MaraTilla,"  December  27, 1896,  by  insurgents. 

Death bjezploid<»i  of  battladiip" Maine" 


11,109,266.86 

8,500.00 
81.250.00 
897,071.91 

86,870.86 

60,000.00 
7,433.00 
59.062.00 
80,000.00 

U,  000. 00 
9,000.00 
8,000.00 

67,027.97 

76,086.68 

56,000.00 
417,840.00 

40,968.60 

66,880.00 

118,780.00 

118,680.90 

86,000.00 
20.000.00 
20.000.00 
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IaA  ofda&tM  before  the  Spamsh 


Na 

dslnutnt. 

Residence. 

OMsenship. 

Location  of  claim. 

4SSI 

Melyin   H.   Heniman,  father 

deceaaed. 

Wm.  J.Safford,  brother  of  Clar- 
ence Safford. 

Lena  Berk,  brother  of  Henry 
Wagner. 

Gnstave  Lenpold,  deceased. 

Ellmbeth     Fitzpatrlck     and 
Sarah     Ffeoreli,    siBters    of 
Jamea  O'Connor,  deceased. 

Jacob  Franke,  Margarlthe  Och- 
senreit^  Uzxie  Blaenmen- 
ffer,  by  Henry  Eiseninenger, 
her  guardian,  heln  of  Charles 
Franke,  deceased. 

Alexander  Lynch,  brother  of 
Matthew  Lynch,  deceased. 

Emery  E.   Lowell,  mother  of 
Clarence  E.  Lowell,  deceased. 

Annie  Randolph,  heir  of  James 

lAmAfi  C.  Zeller,  sister  of  Hei^ 
mann  A.  Van  Horn,  deceased. 

JamesMcManns,  father  of  John 
J.  McManns,  deceased. 

Wm.  H.  Talbot,  father  of  Frank 
E.  Talbot,  deceased. 

Patrick  Holland  and  Ana  Hol- 
land, heirs  of  Alfred  J.  Hol- 
land, deceased. 

Charles  Adams,  father  of  John 

Snsan  Watts,  sister   of  Wm. 
Lambert,  deceased. 

Wm.R.  Jemee,  father  of  Fred- 
erick L.  Jemee,  deceased. 

Joseph    Lamiette,    father   of 
George  M.  Lamiette,  deceased. 

Frederick  H.   Kniese.   father 
of  Frederick  H.  Kniese,  de- 
ceased. 

Emily  B.  Baum,  mother   of 

Andrew  J.  Scott,  father  of  Chas. 
A  Scott,  deceased. 

Daisy  GUbert,  wife  of  Wm.  A 

Grace    Pinkney,   mother    of 
James  Pinkney,  deceased. 

Michael  Shea,  father  of  Patriek 
J.  Shea,  deceased. 

Chester  U.  Geimond.... ........ 

Cohoei,N.  Y 

Haymna  Harbor 

do 

422 

Ohaptlco  Md 

428 
424 

Taunton,  Mms  ....... 

New  York  CItT 

425 
426 

Newark,  N.  J 

B&voniid.  Urn  J. ••••••. 

....  do 

427 

Brooklyn.  N.T 

do 

43S 

do 

429 

Bowdoinham.  Me .... 

do 

4ao 

481 

Newark,  N.J 

Frankf6rL  Pa 

do  .•••......••.... 

do 

482 

Davenport,  Iowa ..... 

do 

488 

Bath,  Me 

do 

4S4 

Brooklvn.  H.  Y 

do 

485 

WAAhlnfffrm.  H.  f!    

do 

486 

Hampton,  Va 

487 

New  Brunswick, N.J. 
Snncook.  H.  H 

do - 

488 

do 

489 

Mmnnhla.  Tenn 

440 

New  York  Gitv 

.....do  ................ 

441 

447 

Washinffton.  D.  C  .... 

do] 

448 

Annapolis,  Md 

do 

444 

Wi11aTnantl4,  Conn . . . 

446 

8prlnfffleld.Maa 

446 

Daniel  Brosnan,  next  of  kin  of 
George  Brosnan,  deceased. 

Tipperary,  Ireland ... 

Irish 

do  ...•....•.....•• 
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Dreaiy  CUnuM  Q>mim8fiof»— Continaed. 


Oroand  of  claim. 


Death  hj  ezplodon  of  battlesh^)  **  Maine". 
....do 


.do.. 


.do.. 


.do., 
.do.. 


.do. 


.do.. 


.do.. 


.do.. 


.do.. 
..do., 
.do., 
.do.. 


.do. 


.do., 
.do., 
.do.. 


.do.. 


.do., 
.do., 
.do., 
.do., 
-do.. 


Injariea  bj  ezpUMion  of  battleship  Maine.. 
Death  by  ezpkMton  of  battlediip  Maine .. . 


Amount. 
120,000.00 
20,000.00 

20,000.00 
20,000.00 
20,000.00 
20,000.00 

20,000.00 

20,ooaoo 

20,000.00 
20,000.00 
20,000.00 
20,000.00 
20,000.00 
20,000.00 

20,000.00 
20,000.00 
20,000.00 
20,000.00 
20,000.00 

20,000.00 
20,000.00 
20,000.00 
20,000.00 
20,000.00 
16,000.00 
20,000.00 
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Lut  ofdcMM  htfcre  the  SpcmUk 


No. 

Claimaiit. 

Residence. 

Citisenshlp. 

Location  of  dalm. 

447 
448 

Major  R.  Tini>any,  fother  of 

Pmu  Metta  Rodebusch,  mother 
of  Heinrich  Brinkmann,  de* 
ceased. 

Carl  Ludwig  Eiermaim  and 
Bya   Eiermann,  parents  of 
Carl    Frederick  Wm.  Eier- 
mann,  deceased. 

Andrew  Anderson,  father  of 

Annie  Barry,  mother  of  Louis 
Barry,  deceased. 

Frank  Dakar,  next  of  kin  of 
Oskar  Fritz  D.  Elhlstrom. 

Susan  Hinds  and  Ella  Cameron, 
heirs  and  next  of  kin  of  Wal- 
ter Cameron,  deceased. 

(1)  Jo86  LBamirez,  (2)  Acacia 
Oro  Ramirez,  (8)  Maximilian 
Ramirez,  (4)  ManuelaSegrera 
Ramirez. 

The  National  Safe  Deporit,  Sav- 
ings and  Trust  Co.,  of  the 
District  of  Columbia,  admin- 
istrator of   estate  of  Daniel 
Lewis,  and  Mary  F.  Moore 
and  Charles  Lewis,  sol  juris. 

Mary  Brosnan,  John  Broanan, 
Jane  Doe.  heirs  of  George 
Brosnan,  deceased. 

Mary  Fewer,  mother  of  Wil- 
liam J.  Fewer,  deceased. 

Jacob  Ziegler  and  Mary  Zlegler. 

Margaret  J.  Wheeler,  Annie 
Shea,  John  Doe,  next  of  kin 
of  Daniel  Lelne,  deceased. 

Ellhu  Rising  and  Mary  Rising, 
parents  of  Newel  fusing,  de- 
ceased. 

miery  P.  FhUllps  and  Mair 
Phillips,  parents  of  Franoui 
C.  Phfnips,  deceased. 

Lizzie  Furlonff  Nolan,  John 
Furlong,  ana  Mary  Furlong, 
heirs  and  next  of  kin  of 
James  F.  Furlong,  deceased. 

Charlotte  L.  Tyler,  widow  of 
Michael  Tyler,  deceased. 

William  J.  Carr  and  Susan  & 

<Carr,  deceased. 

Annie   Anderson,  widow    of 
Charles  Anderson,  deceased. 

QflflnAr  A,  Betanooufft 

Rossway,  Nova  Scotia. 
Yard,  Jadi,  Germany . 

Eberbach,   Baden, 
Germany. 

T6nsberg,  Geimany.. 
Halifax,  Nora  Scotia. 
Gefle,  Sweden 

Canadian...... 

German  ....... 

Havana  Harbor 

do 

449 

do......... 

do 

4fi0 

do  ..  .. 

do 

m 

do 

ifff, 

do 

4fiH 

River    John.    Nova 
Scotia,  and  Provi- 
dence, R.  I. 

Manzanillo.Santia«o 
P.,  and  New  York 
City. 

District  of  Columbia. 

Citizens 

do 

454 

4M> 

(1)  BynaturaU- 
zation;  (2.8, 
4)nRtivedtl- 
sens. 

Native 

Calidto,  Santiago  P.. 
Havana  Harbor 

4M 

4ft7 

Providence,  R.  I...... 

4ISR 

New  Brunswick.  N.J. 

4M 

do 

4(tO 

Rochester,' N.  T 

do 

461 

do 

do  ................ 

44t? 

4(t3 

Portsmouth,  Va 

.do 

464 

OaF^den,  N.  J. 

do 

466 

Norfolk.  Va 

466 

Havana  City  •• 

Naturalised... 
.  ...do 

Havana  City.  ......... 

467 

fl  fl  Daloem  admx 

M^fjipiefit  City 

MatAnzas  P 

468 

Francisco  Jos«  Larrlen  Jorge, 
Alberto,  and  Rosalia  LarrlOT, 
children  and  widow  of  Fran- 
cisco J.  Lanlen. 

Cardenas,   K^ttntaw 
P. 
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Treaty  CUUms  Oommistion — Continned. 


Ground  of  claim. 


Death  by  explodon  of  battleship  Maine. 
....do 


..do.. 

.do. 
..do. 
..do. 
..do. 


Destraction  and  Ion  of  sugar  cane,  fences,  buildings,  machinery,  losses  sustained  by 
foilure  to  grind  cane,  and  loss  of  live  stock,  plantations  '*  Mariner©,"  "Palo  Seoo," 
"Los  Gtilros,"  "San  Rafael,"  "Quemado/'  "Santa  Ana,"  "Santa  Isabel,"  and 
*' Jaguey,"  1895, 189d,  and  1897,  by  insurgents  and  Spanish  troops. 

Death  of  Daniel  Lewis,  by  explosion  of  battleship  Maine 


Death  by  explosion  of  battleship  Maine . 


.do.. 

.do., 
.do.. 

.do.. 

.do.. 

.do.. 


.do., 
.do.. 

.do.. 


PeiBonal  damages  for  arrest  and  imprisonment  in  Hayana  by  Spanish  authorities . 
Damage  to  plantation,  improvements,  and  live  stock,  by  Spanish  forces 


PeiBODal  injuries  and  indignities,  due  to  arrest  of  Francisco  J.  Larrieu,  May  16, 1896. 
In  Oaidenas.  br  military  authorities  of  Spain,  and  imprisonment  in  that  city  until 
August  26, 1896,  and  consequent  death  March  9, 1901.  Also  damafres  for  lom  of  busi- 
ness and  live  stock,  and  destruction  of  buildings,  crops,  and  property,  18Ud  to  1898, 
by  Spanish  troops  and  guerrillas. 


S.  Doc. 


Amount 


120,000.00 
20,000.00 

20,000.00 

20,000.00 
20,000.00 
20,000.00 
20,000.00 

516,982.01 
20,000.00 

20,000.00 

20,000.00 

20,000.00 
20,000.00 

20,000.00 

20,000.00 

20,000.00 

20,000.00 
20,000.00 

20,000.00 

60,000.00 

95,000.00 

1,228,600.00 
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50        CLAIMS   BEFORE   SPANISH   TBEATY    CLAIMS    COMMISSION. 

LUt  of  daims  before  the  Spanhh 


No. 

Claimant. 

Residence. 

Location  of  claim. 

44ffi 

Ltite  0.,  Maria  Teresa,  JuUo  C, 
Joee  F..  and  Joaquin  A^  VI- 
dal.  and  Maria  Tereea  Casa- 
nova, widow  of  Onofre  L.  Vi- 
dal,  and  guardian  of  Onofre 
B.   Vidal  and   Joseflna    £. 
Vidal. 

Hayana  City 

Naturalised... 

MatAiTtatP...... 

470 

Cornelia  Alvares  de  Otazo 

Ouayabales,  Santa 
Clara  P. 

do 

Gnayabalee,  Santa 
Clara  P. 

471 

Ppdro  M.  Hemandes 

(^fTHoffli  Hayana  P. . . 

.  do 

GtUnes,  Havana  P — 
Oaidenas,   Mataima 

47? 

Maria  Bringuier  de  8aes,execa- 
trix  of  will  of  Dionisio  J. 
Saes. 

P. 

do 

471^ 

Rdnardo  Alvarei 

Hayana  City. ......... 

do 

Matanmn  P 

474 

Artnio  Averhofl 

Agoacate,  Hayana  P. 

Franklln«MaaB.,Mal- 
yem,  Pa. 

do 

Hayana  P 

475 

Chester  M.  Whiting  and  An- 
thony Wayne  Taylor. 

Natiye 

Alto  Songo,  Santiago 

476 

Natoialiaed... 

Agnada,  Santa  Clara 
P.,  Cardenas,  Ma- 
tanfltfP. 

477 

AnnaTis  Whiting 

Franklin,  Mass 

Natiye 

Alto  Songo,  Santiago 
P. 

Matanna  P 

478 

Frandfloo  Qnstayo   la   Rosa. 
Boi  Joris,  and  sole  heir  of 

New  York  City 

....do.* 

479 

Jadnta  Oudo  de  Rodrigues. . . . 

Natoiallied... 

Caidena8,Matansa8  P. 

480 

William  R.  and  Thomas  Mor- 
gan, sul  juris,  and  executors; 
Charles,  Maria  L.,  Rosalie  E., 
and   Helen    D.    Moren,  by 
their    guardian    Amedee 
Depau  Moran,  and  Louis  K 
Frith,  executors,  under  will 
of  Maria  L.  Frith,  deceased. 

New  York  City 

Natiye 

481 

Hairy    B.  Hollins  and    Wil- 
liam K.  Vanderbllt,  exetPB.  of 
last  will  of  Fernando  Isnaga, 

do 

.....do.*....... 

Oabafias,  Pinar  del 

482 

Amalia,  Julia,  and  Heiminia 
Rodrigues  and  Jadnta  Co«io 
deRodrigues. 

Cardenas,  Ma  tanias  P. 

Natoiallied... 

Caidena«,Matanwui  P. 

488 

do 

San  Lois.  Santiago  P.. 
RanliagoP, 

484 

Charles  J.  Roberts  and  Santi- 
ago J.  Vails. 

New  York  aty  and 
Santiago  oity. 

Natiye  and 
naturalised. 

485 

John  A. Riyery  ....••••••••••... 

Palma  Soriano,  San- 
tiago P 

Natlyeu 

PalmaSoiiano,  Santi- 
ago P. 

488 

Peter  B.Riyery.. .•••••••• 

...do  ...••.. 

...do 
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CLAIMS    BEFORE   SPANISH    TREATY    CLAIMS    COMMISSION. 
IVeatif  CZotnu  Cbmmission — Continned. 


51 


Qronnd  of  claim. 


Dcatiuctioii  and  Ion  of  dwelling  houses,  furniture,  farming  implements,  sugar  cane, 
Umb  of  rents  and  proflta,  1896  to  1366,  by  insuigents  and  Spanish  troops. 


for  death  of  husband  by  Spanish  aathoritiee,  wlthoat  trial,  October  81, 18M. 


Destractkm  and  los  of  sogar  cane  and  crops,  agricultnzal  implements,  buildings,  and 
Uye  stock,  1896.  1597,  by  insuigents  and  Spanish  forces.  Personal  damages  for 
arrest  and  imprisonment  of  petitioner  at  place  above  mentioned,  July  28, 1897,  nntil 
September  18,  la^. 

Destmetion  of  salt  works,  known  as  **  Salina  Grande  de  Putna  de  Hicacos,"  by  insor- 
gentB,  1897, 1896,  by  reason  of  failure  of  Spanish  authorities  to  protect  same,  and 
nr  oae  of  salt  works  by  Spanish  authorities  for  year  1886. 

Oelinre  and  Ion  of  cattle  on  the  followinjg-named  ranches:  **  Hatues,"  **  La  Pas." 
and  "Uromeas,"  by  insurgent  forces  ana  Spanish  troops,  during  years  1896, 1896, 
and  1887,  and  for  Ion  of  use  and  occupation  of  said  ranches. 

DuitAUCtioo  and  loss  of  homestead  and  outbuildings,  fences,  sugar  cane,  and  Uye 
stock,  plantation  **  Esmerelda,"  1896  to  1898,  by  Spanish  and  insurgent  forces. 

Destmetion  and  Ion  of  sugar  cane  and  sugar,  com,  buildings,  distillery  machinery, 
implements,  and  live  stock,  also  loss  of  use  and  occupation,  plantation  ''  El  Trinnlo,'' 
1896, 1896,  and  1887,  by  insurgent  and  Spanish  forces. 

Destruction  and  lorn  of  homestead  and  outbuildings,  sugar  crops,  and  cane  roots, 
sngar  mUla,  shops,  machinery,  barracks,  minor  crops,  implements,  live  stock,  and 
pcraltry, plantations  "Indio,"  "Jacinto,'*  **  Ponce,"  ''La  Pas,"  and  others,  1895  to 
1806,  by  manish  leaders  Captain  Marty  and  Qeneral  Prats,  and  insurgents  nnder 
Generals  Menendes,  Lacret,  and  Tabaies. 

Deatmetiom  and  loss  of  sugar  crops  and  cane  roots,  coffee  plants,  minor  crops,  live 
•lock  and  poultry,  plantation  "San  Bduaido^"  November  24,  1895,  et  seq.,  by 
Spanlah  forces  under  Colonel  Tejeda. 

Dertmction  and  Ion  of  homestead  and  oatbuildlnci,  lugar  crops  and  cane  roots, 
railroad  and  rolling  stock,  sugar  mills,  machinery,  laboien'  Quarters,  minor  crops, 
implements,  oxen,  horses,  other  live  stock  and  poultry,  plantations  "Ysabei,'* 
**Tnumaro,^'  **Poso."  and  "San  Agustin,"  April  12, 1896,  by  Spanish  forces  under 
Mi^lor Chacon;  April  14,  June  16, 18, 1896.  by  insurgents;  Febraai720, 25,  March  8, 8, 
May  1,  August  8, 1896,  by  insurgents  under  Sotolongo,  Morejon,  Gomes,  Ramirez. 


Dcatiuctlon  and  loss  of  homestead  and  oatbuildings,  plantation  ' 
2, 1896,  by  insurgent  forces. 


La  Granja,"  April 


Deitmction  and  Ion  of  hooMstead  and  outbuildings,  sugar  mills,  shops,  furniture, 
otCTwIlB,  fences,  trees,  minor  QNM,and  Utc  stock,  plantationa  "flan  Agustina"  and 
-Puaylimpia." 


Destmetion  and  loss  of  homestead  and  oatbufldings,  sogar  mill,  storehooaes,  ma- 
chinery, sngar  crops  and  cane,  and  live  stock,  plantation  ^'  San  Angostin,"  March  21, 
1896,  by  ^kanish  or  insurgent  forces. 


useand  occn- 
refosal 


Destmotioa  and  loai  of  houses,  stone  ftoces,  frait  trees,  pastures,  and  useau 
patioo  of  estate,  plantations  '*Telde"  and  "Snares,"  1896 and  1897,  doe  to 
and  neglect  of  Spanish  authorities  to  afford  protection. 

Destmetion  and  loss  of  sugar  crops  and  cane  roots,  homestead  and  outbuildincB, 
mills^  machinery,  distilleries,  brickyards,  shops,  oxen,  horses,  and  poultry,  planta- 
tion **8anta  Ana,"  1896  to  1896,  by  Spanish  ana  insurgent  forces. 

Destmetion  and  loss  of  homestead  and  oatbuildings,  fences,  coffee  trees,  fruit  treet, 
piovWons,  and  live  stock,  plantation  **Bebe,"  February  26»  1896^  et  seq.,  by  inaor- 
gcntB. 

Destruction  and  loss  of  coffee  treet,  homestead  and  outbuOdings,  live  stock  and  pool- 
toy,  plantation  **La  Fe,"  March,  1895,  by  insurgents  under  Francisco  B.  Requena; 
April,  May,  1896»  et  seq.,  by  Spanish  and  insurgent  forces. 

Destmetion  and  loss  of  coffto  treefl,  sugar  cane,  sugar  mill,  homestead  and  outbuild- 
inga,  live  stock,  and  poultry,  plantation  "Esperanza,"  August  24, 1897,  et  seq.,  by 
Spanish  forces  nnder  Colonels  Albert  and  Vara  del  Rey. 
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Amount 


880,916.00 


100, 000.  uO 
164,580.00 

111,900.00 

250,000.00 

73,325.00 
248,447.50 

1,266,950.00 

81,187.50 
1,716,062.00 

24,800.00 
141,882.00 


t,  968. 20 


10,127.00 


440,772.50 


C7,700.00 


48,150.00 


80,676.00 
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52        OLAIMS    BBFOBB   SPANISH   TREATY    CLAIMS    COMMISSION. 

lAd  of  dairM  hefcre  the  Spamth 


Na 

Claimant. 

Beddenoe.  ' 

atizenshlp. 

Location  of  claim. 

4ff7 

Maila  Ysna^  de  Alvarez 

Hayana  city 

Naturalized ... 

Matanzas  P.  and  Pl- 
nar  del  Rio  P. 

488 

Jo86  Maria  Tznaffa 

Pinard,  France 

do 

Cabafiaa,  Pinar  del 
Rio  P.;  Placetas, 
Santa  Clara  P. 

489 

Ribon  Freres 

Paris,  France 

do 

Cuba 

490 

Amee  de  Bea  uer 

PhUadelphla,Pa 

Clenfaegoe  city 

Native 

San  Fernando,  Santa 
Clara  P. 

Cienfue«M,       Santa 

491 

Joseph  R.  Lombard  and  Maria 
Josefa  Sanchez  de  Lombard. 

Not  specified.. 

497 

LnoianoMefla 

Key  West,  Fla 

Nataiallzed ... 

San  Joan  y  Martinez, 
Pinar  del  Bio  P. 

49B 

Serafina  Wilaon,  ylada  de  Bart- 
lett. 

Camajuanl,      Santa 
Clara  P. 

Native 

Oamajuani,  Santa 
Clara  P. 

494 

Teresa  de  la  Puente,  yinda  de 
Cortina,  and  Annie  Jordan 
de  la  Puente,   widow  and 
ben^cianr    nnder  will   of 
Marcos  de  la  Puente  and  Jose 
de  la  Puente. 

Philadelphia,  Pa 

Naturalized... 

Gnanabaooa,  Havana 
P. 

496 

T/OXiiffMaiT..  . . 

New  York  City 

do 

Alqulzar,  Havana  P . . 

Digitized  by 


Google 


CLAIMS   BEFORE   SPANISH   TEEATJ    CLAIMS   COMMISSION.        68 
J^reaty  Clawu  Cbmmimoi»— Continaed. 


Qroondof  claim. 


Amonmt 


Destmction  and  loss  of  bomefltead  and  outbuildings,  sugar  milU,  sugar  crops,  and 
cane  roots,  machinery,  timber,  and  Uve  stock,  cattle  ranches  *'  Hatuey,"  **  La  Pas 
Ununea,"  and  '*San  Acustin,^'  November,  1895,  by  insurgents  under  Becmudes 
et  seq.,  by  Spanish  and  insurgent  forces. 

Destruction  and  loss  of  homestead  and  outbuildings,  sugar  mills,  shops,  laboreisf 
quarters,  sugar  crops,  cane  roots,  and  live  stock,  pTantanons  "San  Agustin"  and 
*^E1  Anos,"  March  21, 1896,  et  seq.,  by  Spanish  and  insurgent  forces. 

Destruction  and  loss  of  sugar  estate  of  which  petitioner  is  mortgagee,  1895  to  1898,  by 
^Minish  and  insurgent  forces. 

Destruction  and  loss  of  homestead  and  outbuildings,  brick  and  tile  plant,  fences,  tim- 
ber, fruit  trees,  and  liye  stock,  plantation  "  La  Loma,"  1895  to  1898,  by  insurgent 
forces. 

Destruetion  and  loss  of  homestead  and  outbuildings,  fences,  timber,  cane,  minor  crops, 
implements,  and  live  stock,  plantations  *'£1  Braxo"  and  others,  March,  1897,  etseq., 
by  Spanish  forces. 

Deeteuctlon  and  loss  of  dwelling  house,  furniture,  wines,  and  provisions,  February  22, 
1896,  by  Spanish  forces  under  Qen.  Suarez  Valdes. 

Destruction  and  loss  of  sugar  caoe,  homestead,  and  outbuildings,  fences,  sgricultural 
implements,  and  live  stock, -plantation  *'Agnas  Azules,"  September  19,  1896,  and 
JulV  1, 18S7,  by  unknown  forces  and  Spanish  troops  under  Lieutenant  Mata,  respect- 
ively. 

Destruction  and  loss  of  dwelling  houses,  trees,  fences,  and  renta» 
"         "  1896,  by  Spanish  forces  under  Fondeviela. 


'Bstanda  Fiay 


Destroetlon  and  loss  of  homestead  and  outbuildings,  fruit  trees,  fences,  palm  trees, 
and  minor  crops,  plantation  "Zorilla,"  May  and  September,  1897,  by  Spanish 
of  the  "  Luchana"  Begiment. 


«76,717.66 

i^«8.76 

U6, 200.00 
26,000.00 

66,600.00 

5,905.00 
22,845.60 

1,760.00 
58,860.00 
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54       OLAIMS   BEFOBE  8FANISH   TBEATY   OLAIMS   0OMMIS8IOH. 

n. 

LIST  OF  CLAIMS  PRESENTED  TO  THE  SPANISH  TREATY  CLAIMS  COMMIS 

WITH  APPLICATION  THAT 


No. 

dalmant. 

Besldenoe. 

Citizenship. 

Localion  of  claim. 

4% 

Jf^TiA  Jfinlrfnii,  ft^TnlnlRtratrlT, 

Allegheny,  Pa 

Havana  Harbor.  ••••. 

Jenldiu,  hein  and  next  of 
kin  of  Friend  W.  JeDklni, 
deceaaed. 

4t9n 

John  A.  Joanaen,   father  of 
Carl  Joanaen,  deceased. 

Tjynn,  MaSR 

Naturalized... 

do 

498 

John  W.  Harwart,  father  of 
Charles  B.  Harwut,deceaied. 

f  Ancaster,  Pa 

do 

499 

esUte  of  Patrick  Gaffney,  de- 
ceased. 

Maiden,  Mass 

Natniallzed ... 

do 

600 

Susan  J.  Mero^admlnlstiatilz 
of  estate  of  IDden  H.  Hero, 
deceased. 

Augusta,  Me 

do 

601 

Elizabeth  Boyle,  Mary  Boyle, 
Elisabeth  Boyle,  James  Boyle, 
and  Michael  Boyle,  heirs  of 
James  Boyle,  deceased. 

New  York  City 

do 

602 

John  Herbert 

do 

Native 

do 

608 

Alfn^  B.  HemfMM 

Brooklyn.  N.Y 

Naturalized ... 

do 

604 

Ottillie  Stock,  heir  of  Henry 
E.  Stock,  deceased. 

605 

Mf cha^l  Meifhan 

LoweU,MasB 

Naturalized... 

do 

606 

wmiATn  TT  Thompson .. 

New  York  City 

Brooklyn.  N.Y 

Sagua  la  Grande 

Native 

do 

607 

KftTl  Chrift^anwn 

Naturalized ... 

do 

6011 

AlTira  N.  Sowen 

do 

Notspedlled......... 

609 

John  Ooffey 

Somerville,  Mass 

Havana  Harbor 

610 

Mary  C.  Blandin,  soi  juris,  and 

ria,  Marie,  and  Eugene  Blan- 
din, widow  and  children  of 
John  J.  Blandin,  deceased. 

Washington,  P.  C 

611 

Lizzie  J.  Nolan,  Annie  Ryan, 
Mary  Mullaney,  John,  Mat- 
thew, and  Thomas  Furlong, 
heirs  of  James  Furloog,  de- 
ceased. 

deTdand.  Ohio 

612 

JuanB.Oanlllo 

HayanaCity 

Naturalized... 

MatanzasP 

61B 

Becker,  deceased. 

Notspedlled 

Havana  Harbor 

614 

Wsstmore  Harris 

OhariflsGlty.ya 

Native 

Af\ 

616 

Mary  E.  Eckler,  heir  of  Edward 

do................ 

610 

James  F.Walsh,  father  of  Jo- 
seph S.  Walsh,  deceased. 

Brockton.  Mass 

do 

617 

Annie  Duff,  Ellen  Brady,  and 
Daniel  Jordan,  heirs  ol  Iffl- 
11am  Jordan,  deceased. 

New  York  aty.  Bos- 
ton.    Mass.,    and 
Coik.  Ireland. 

do 

618 

Minnie   White   and    Minnie 
White,  jr.,  heirs  of  Charles  0. 

Notspedlled 

do 

619 

William  L.Carbln 

ftTO 

James  (VNein,  heir  of  Patrick 
O'Meill,  deceased. 

Liverpool,  Englaod  . . 

do 
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CLAIMS  BEFORE   SFAinSH   TBEATT   CLAIMS   COMMISSION.       55 

n. 

SION,  AFTER  SIX  MONTHS  FROM  THE  DATE  OF  ITS  FIRST  MEETING, 
THEY  BE  RECEIVED. 


Qioiind  of  claim. 


Amount. 


Death  by  exploeion  of  batUeahlp  Maine . 


.do.. 
.do.. 
.do.. 

.do.. 


.do.. 


Injuries  by  explosion  of  battleship  Maine . 

....do 

Death  by  explosion  of  battleship  Maine. . . 


Injuries  by  explosion  of  battleship  Maine. 
.....do 


.do. 


Destractloii  and  loss  of  buildings,  ftirnitni«f  crops,  farming  implements,  fences,  palm 
tiees.  and  com,  1896  and  1896,  by  Spanish  forces. 

Injuries  by  exptosion  of  battleship  Maine 

Death  by  explosion  of  battleship  Maine 


DestruetioD  of  sugar  cane,  buildinss,  furniture,  implements,  and  loss  of  Uye  stock, 
1896  to  1896,  by  epanish  forces  under  General  Molina. 

Death  by  explosion  of  batfleship  Maine 


Injuriea  by  exploalOQ  of  battleship  Maine . 
Deayi  by  o^loaion  of  batUeahip  Maine . . . 


.do.. 


.do. 


Applicatloii  to  file  daim. 

Death  by  explodon  of  batUeshlp  Maine. 


680,000.00 

10,000.00 
20,000.00 
20,000.00 

20,000.00 

20,000.00 

10,000.00 
10,000.00 
20,000.00 

10,000.00 
10,000.00 
10,000.00 
4,284.00 

10,000.00 
20,000.00 

20,000.00 

106,878.61 

20,000.00 

10,000.00 
20,000.00 

20,000.00 

20,000.00 

20,000.00 
20,000.00 
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56        CLAIMS    BEFOUE   SPANISH   TBEATY    CLAIMS   COMMISSION. 

List  of  daims  presented  to  the  Spanish  Treaty  Claims  Commission,  after  six  months 


No. 

ClaimAnt 

Residence. 

Gltixenship. 

B?l 

Job6  Agiamonte,  executor  of 
will  of  Dolores  de  Zayas  de 
Agramonte. 

Alfonso  A.  Ysalgue 

Hayana  City.. ..••.... 

Bf^Pt^agnP 

6?? 

ago  P. 
Baracoa,  Santiago  P.. 

Not  specified 

Naturalized... 
do 

Notgiyen 

&?S 

Joed  M.  Urgallee 

Baracoa,  Santiago  P.. 

Holguln, Santiago  P.. 

Bahia  Honda,  Plnar 
del  Rio  P. 

Ouantanamo,  Santi- 
ago de  Cuba  P. 

Oabafias,   Plnar   del 
Rio  P. 

Gnanabacoa,  Havana 
P. 

Havana  Harbor 

do 

ft?4 

Joseph  Picaso  and  William  J. 
FarrelL 

Thomas  German  Ribon 

Alfonso  A.  Ysabnie 

do.... 

5?r> 

Paris,  France.. 

do 

G?A 

Ouantanamo,   Santi- 
ago P. 

NotsDedfled 

do 

Corporation... 
Not  specified.. 

do 

527 

Franke  HLIos  A  Co 

G?8 

Hermenla  Balsa  de  Fors,  sol 
juris,  and  America  Ana  Fors 
de  Balsa  and  Maria  Rosa  del 
Carmen   Fors    y  Balsa,  in- 
fants, by  their  guardian  and 
next  friend,  Hermenia  Balsa 
de  Fors. 

Julia   Anderson,   Wilhelmina 
Anderson,  Qeorge  Anderson, 
and  Julia  Anderson,  widow 
and  children  and  only  heirs 

Patrick  J.  Foley 

Hayana 

ft?9 

Not  specified 

R80 

do..... 

do 

ft81 

Patrick  Hart  and  Rose  Hart, 
parents  and  only  heirs  of 
William  Hart,  otherwise 

ceased. 

Frederick  C.  BCaishall,  brother 
and  only  heir  of  John  £. 
Marshall,  deceased. 

.....do ••.... 

do 

do ................ 

fia? 

do 

.    ..do 

do 

588 

do  ................ 

do 

do 

ri84 

Qustaye  J.  Dressier,  jr..... 

do 

do 

do 

585 

Kate  Harrington,   mother  of 
John  Bennett,  deceased. 

Beata   Dahlman,    mother   of 
Charlton   Biiger  Dahlman, 
deceased. 

Wf<iic^i<M>  Borda 

Bantnr  County,  Ire- 
Oscarshamn,  Sweden. 

Manatl,  Porto  Rico... 
NotsDedfled 

British 

do 

586 

f^^]iih.-\.. 

.     .  do 

587 

NatunOieed ... 

Not  specified.. 
do 

Habana  harbor 

do 

588 

Qeonre  8ch  warts 

589 

Daniel  A.  Cronin 

do..... 

540 

Arthur  Rush 

do 

do 

.    do 

541 

Blohaid  Waten . ,  r  - , .  r 

do 

...do 

...do 

547. 

LuisA  Lablanc  de  Montalvo .... 
Total  amount  of  claims  .. 

New  York  caty 

do 

Rodas,  Santa  Clara  P. 

Total  amount,  list  No.  1, 

495  cases. 
Total  amount,  list  No.  2, 

47  cases. 
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from  iht  date  of  its  first  meeting,  with  application  thai  they  be  received — Continued. 


Ground  of  clAim. 


B  of  rents  of  property  from  July,  1897,  to  May,  1898. , 


Destruction  and  loss  of  buildings,  crops,  and  live  stoclc,  plantation  "Santa  SUyina," 
1805  to  1898,  by  insuiKcnt  and  Spanisbi  forces. 

Doetmction  and  loss  of  cocoanut  trees,  buUdings,  furniture,  and  live  stock,  planta- 
tions "Nnfiez"  and  "Jartecico,"  1896  to  1898,  by  Spanish  foroes  under  Colonels 
"  Arece,  and  others. 


Destruotlon  and  Ion  of  live  stock,  fences,  buildings,  crops,  merchandise,  and  pro- 
Tisions,  plantations  '*Guain^al"  and  "  La  Qeronimo,"  1895  to  1^8,  by  Spanish  and 
Insurgent  forces. 

For  destruction  of  sugar  plantation,  "Central  San  Joaquin,"  on  which  claimant  held 
first-mortgage  lien,  1896  to  1896,  by  Spanish  and  Insurgent  forces. 

Destruction  by  fire  of  buildings,  limekiln,  dwelling  houses,  carts,  fanning  imple- 
ments, sugar  cane,  coffee,  banana  plants,  and  fences;  loss  of  live  stock,  plantauon 
"Santa  SlTina,"  also  "Village  of  Signal,"  during  years  1896, 1897,  and  1896,  by 
Spanish  forces. 

Destraetton  of  sugar  refinery,  on  which  Edward  Jasper  Franke  held  a  mortgage  from 
Edward  Lorenso  Delgado,  sugar  refinery,  "  Centzal  San  Claudio,"  August  27, 1892, 
by  Spanish  troops. 

Appropriation  of  and  damage  to  house  and  grounds,  and  loss  of  rents  and  profits 
irom  November  1, 1897,  to  January  1, 1899,  by  Spanish  soldiers,  battalion  "de  la 
^  -. ^ .  _  ^^^  jjy  order  of  Colonel  Benedlcto  and  Pablo  Maruri. 


Death  by  explosion  of  the  battleship  Maine. 


Penonal  injuries  by  the  explosion  of  the  battleship  Maine . 
Death  ^  explosion  of  the  battleship  Maine 


.do. 


Personal  Injuries  receiyed  by  the  explosion  of  the  battleship  Maine . 
....do 


Death  by  explosion  of  battleship  Maine . 
....do 


Destruction  and  loss  of  buildings,  furniture,  coffee  and  tobacco  crops,  live  stock,  and 
damages  to  pastures,  April  16, 1896,  by  Spanish  troops  under  General  Macias. 

Injuries  receiyed  by  explosion  of  the  battleship  "Maine" 

.....do , 

....do 

....do 


Destruction  of  sugar  mills  and  property  on  sugar  plantation  "  Salino,"  of  which  \yQti- 
tkmm  was  mortgagee,  1896  to  1898,  by  Spanish  forces  and  marauding  bands. 


Amount 


1660.00 

29,047.00 
12,577.60 

101,805.26 

44,949.48 
18,547.00 

•30,000.00 
1,000.00 


20,000.00 


10,000.00 
20,000.00 


20,000.00 

10,000.00 
10,000.00 
20,000.00 

20,000.00 

65,000.00 

10,000.00 
10,000.00 
10,000.00 
10,000.00 
688,000.00 


60,972,077.78 

59,887,829.04 

I    1,584,248.74 


•  With  interest. 
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COPIES  OF  PETITIONS  IN  CASES  SET  FORTH  IN  LIST  NUMBER  ONE, 
WHERE  ONE  MILLION  DOLLARS  OR  UPWARDS  IS  CLAIMED,  CASE 
NUMBERS  BEING  33,  97,  196,  341,  398,  468,  476,  AND  478. 


(Before  the  SpenJah  Treaty  OlainiB  Oommtaioii,  eppoiiited  nnder  the  act  of  Congieai  (approved 
March  2, 1901)  to  giye  effect  to  Artide  VII  of  the  treaty  of  PaiiB,  concluded  between  the  United 
mates  and  Spain,  December  10, 1896.} 


In  the  liATTEB  OF  THE  OLADf  OF  PeDRO  C  Ca8A- 

nova,  Ricardo  Casanova,  and  Maria  Luisa  Casa- 
nova Montalvan  , 
agamat 
The  Unetbd  I^atbs  of  Ambbioa. 

PBTinoii'. 


No.  38.  "SanMi- 
^el"  planta- 
tion. Amount, 
$1,611,806. 


To  the  JumorcMe  the  Spardsh  Treaty  Claims  Commisdon: 

The  petition  of  Pedro  C.  Casanova,  Ricardo  Casanova,  and  Mana 
Luisa  Casanova  Montalvan  respectfully  shows: 

First  That  your  petitioners  are  now,  and  at  all  times  hereinafter 
mentioned  were,  citizens  of  the  United  States  of  America,  of  full 
age,  and  that  they  all  reside  in  the  borough  of  Phillipsburg,  Center 
County,  Pennsylvania,  United  States  of  America. 

Second.  That  your  petitioners  are  the  owners  in  fee  as  tenants  in 
common  of  a  certain  plantation  known  as  ^^  Central  Casanova,"  and 
also  known  as  ^'San  Miguel"  plantation,  including  in  said  ^^San 
Miguel"  plantation  a  property  formerly  known  as  "San  Joaquin" 
plantation,  each  of  the  petitioners  owning  a  one-third  undivided 
interest  in  said  plantation,  said  plantation  being  situated  at  San 
Miguel  de  Jaruco,  about  18  miles  from  Havana,  Cuba. 

Third.  That  said  plantation  consists  of  about  one  hundred  caballe- 
rias  of  land  with  appurtenances;  and  in  the  year  1895,  and  up  to  the 
time  of  the  destruction  herein  mentioned,  there  were  upon  and  appur- 
tenant to  said  plantation  a  sugar  mill  wtth  machinery,  several  resi- 
dence buildings  for  the  use  of  the  owners,  several  su^r  houses  for  the 
storage  of  sugar,  a  railway  station  building  for  the  shipment  of  sugar, 
an  administration  building  with  offices,  a  schoolhouse,  several  stores 
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for  merchandise,  dinigs,  and  general  supplies,  machine  shops  and  tool 
houses,  carpenter  shops,  several  houses  for  the  use  of  employes,  many 
laborers'  houses,  several  barns,  one  church,  a  cheese  factory,  fences 
and  railroad  tracks  and  siding,  and  many  caballerias  of  growing  sugar 
cane  and  other  growing  crops.  There  were  also  upon  said  plantation  a 
large  quantity  of  carts,  cars,  and  agricultural  implements  of  all  kinds; 
also  a  great  number  of  oxen,  horses,  hogs,  and  other  live  stock,  and  a 
great  quantity  of  furniture  and  other  personal  property  contained  in 
said  buildings. 

Fourth.  That  during  the  fall  of  1895,  and  the  spring  of  1896,  your 
petitioners  learned  that  various  persons  had  threatened,  in  violation 
of  the  law,  to  burn  said  plantation;  that  thereupon  and  subsequently 
your  petitioners  many  times  reported  said  threats  to  the  proper  Span- 
ish authorities,  and  gave  notice  to  them  that  your  petitioners  were 
citizens  of  the  United  States,  and  asked  said  authorities  for  protection 
to  their  property.  That  notwithstanding  said  notice  and  request8  for 
protection,  no  protection  was  given  by  the  said  Spanish  authorities; 
and  at  various  times  shortly  thereafter  Spanish  troops  under  the  com- 
mand of  oflScers  of  the  Spanish  army  broke  open  and  ransacked  sev- 
eral stores  with  their  contents,  and  carried  away  a  large  number  of 
horses,  cattle,  and  other  live  stock  from  said  plantation.  That  about 
March  20,  1896,  an  officer  of  the  Spanish  army  ordered  the  stores  of 
said  plantation  closed  under  penalty  of  destroying  said  plantation,  and 
threatened  the  employes  and  laborers,  causing  them  to  leave  the 
plantation  for  fear  of  their  personal  safety.  These  depredations  were 
reported  to  the  Spanish  authorities  and  requests  were  again  made  that 
the  property  be  protected. 

Fifth.  That  about  April  28, 1896,  a  large  number  of  Spanish  troops, 
under  command  of  officers  of  the  Spanish  army,  came  unlawfully  upon 
said  plantation  and  took  possession  of  the  same,  and  assaulted  and 
imprisoned  your  petitioner,  Pedro  C.  Casanova,  who  was  then  in  per- 
sonal charge  of  the  said  plantation,  and  with  force  and  violence  com- 
pelled your  said  petitioner,  and  all  his  employees,  assistants,  and  labor- 
ers to  leave  the  said  plantation  under  peril  of  their  lives;  that  by  reason 
of  said  assault,  violence,  and  threats  your  petitioners  were  obliged  to 
leave  the  said  plantation,  and  thereupon  went  directly  to  the  city  of 
Havana;  and  thereupon  the  said  officers  of  the  Spanish  army  con- 
tinued in  possession  of  the  said  plantation,  and  remained  in  possession 
of  the  same  until  the  31st  day  of  December,  1898;  and  during  all  of 
said  time  your  petitioners,  by  reason  of  said  forcible  ejectment  and 
said  occupation  by  said  Spanish  officers,  were  unable  to  return  and  take 
possession  of  their  said  property. 

Sixth.  That  on  said  April  28,  1896,  and  on  the  days  immediately 
following,  said  Spanish  troops,  under  command  of  officers  of  the 
Spanish  army,  destroyed  large  quantities  of  the  propei-ty  upon  said 
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plantation,  and  that  within  less  than  a  week  after  the  day  of  the  depar- 
ture of  your  said  petitioner  from  said  plantation,  said  Spanish  officei's 
being  then  in  possession  thereof,  a  large  part  of  the  buildings  on  the 
said  plantation  were  burned  and  totally  destroyed  with  their  contents, 
and  a  great  quantity  of  standing  cane  and  fences  were  also  destroyed. 

Seventh.  That  subsequently  during  the  summer  of  1896,  and  in 
August,  1896,  much  additional  destruction  was  done,  the  entire 
machinery  of  the  sugar  mill  and  the  sugar  mill  itself  were  burned  and 
totally  destroyed,  and  the  tools  and  farm  implements  on  the  plantation 
and  aU  other  personal  property  upon  said  plantation  totally  burned 
and  destroyed,  and  the  cattle  and  all  other  live  stock  upon  said  plan- 
tation were  carried  away  and  destroyed. 

Eighth.  That  by  the  forcible  and  unlawful  expulsion  of  your  peti- 
tioners from  their  said  plantation  on  April  28th,  1896,  and  by  the 
wrongful  taking  and  retaining  of  possession  of  the  same  by  said  Span- 
ish officers  from  the  said  April  28th,  1896,  to  December  Slst,  1898,' 
your  petitioners  lost  the  use  and  occupation  of  their  said  plantation 
during  the  said  time. 

Ninth.  That  during  the  entire  period  in  which  the  above-described 
depredations  were  conmiitted,  the  Spanish  authorities,  both  civil  and 
military,  had  control  of  the  district  in  which  said  plantation  was  situ- 
ated, having  at  the  city  of  Havana  and  at  numerous  other  places  in  the 
immediate  vicinity  of  said  plantation  many  thousands  of  troops  well 
disciplined  and  officered;  and  the.  Spanish  authorities,  both  civil  and 
military,  at  all  the  times  herein  mentioned  were  thoroughly  conversant 
with  the  conditions  existing  upon  the  said  plantation  and  in  all  the 
surrounding  country,  and  well  knew  the  danger  to  which  property  in 
that  vicinity  was  exposed;  that  it  was  within  the  power  of  said  Spanish 
authorities  to  afford  ample  protection  to  said  plantation,  but  said  author- 
ities wilfully  neglected  and  refused  the  protection  asked  for  by  your 
petitioner. 

Tenth.  That  much  of  the  aforesaid  destruction  was  committed  by 
the  Spanish  troops  under  the  immediate  personal  conmiand  of  officers 
of  the  Spanish  army;  and  that  all  of  said  destruction  was  directly 
caused  by  the  neglect  and  refusal  of  the  Spanish  authorities  to  afford 
protection  to  the  said  property,  and  by  the  forcible  expulsion  of  your 
petitioners  and  their  employes  from. said  property,  and  by  the  unlaw- 
ful taking  of  possession  and  control  of  the  same  by  the  said  Spanish 
officers. 

Eleventh.  That  all  the  acts  of  the  said  Spanish  troops  herein  men- 
tioned were  done  under  the  orders  and  by  the  authority  of  officers  of  the 
Spanish  army;  and  that  all  of  said  acts  and  said  neglect  and  refusal  to 
afford  protection  were  contrary  to  law,  and  in  violation  of  the  treaties, 
conventions,  and  protocols  then  existing  and  then  in  force  between  the 
United  States  and  Spain. 
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Twelfth.  That  as  the  actual  and  direct  result  of  the  aforesaid  acts, 
and  the  aforesaid  neglect  and  refusal  of  said  Spanish  authorities,  your 
petitioners  were  damaged  in  the  sum  of  one  million  five  hundred  and 
eleven  thousand  eight  hundred  and  six  -j^  (1,611,806.00)  dollars.  An 
itemized  schedule  of  said  damages  is  hereto  annexed  as  a  part  of  this 
petition  and  marked  "Schedule  A.'' 

Wherefore  your  petitioners  pray  that  judgment  may  be  entered  in 
their  favor  upon  the  facts  herein  alleged  and  the  law  governing  the 
same  for  the  sum  of  one  million  five  hundred  and  eleven  thousand 
eight  hundred  and  six  ^  (1,611,806.00)  dollars. 

Page  &  Conant, 
Attorneys  for  Petitioners^ 
S2  Liberty  Street^  Mcmhattwny  Neuo  York  City. 

SCHEDULS  "A." 

Summary  of  annexed  schedules  and  inventories  of  property  at  "Casanova  OeniraL" 

Inventory  of  buildings  and  houses  of  San  Miguel  plantation  and  San 

Miguel  village.... $190,400.00 

Inventory  of  houses  and  buildings  of  San  Joaquin  plantation SO,  300. 00 

Machinery  ''Ckisanova plantation" 350,000.00 

Inventory  of  railroad  spur 10,000. 00 

Inventory  of  furnishings,  etc.,  in  Administration  building,  marked  on 

plan  No.  4 10,276.00 

Inventory  of  household  effects,  furniture,  clothing,  etc.,  in  proprietor's 

dwelling  house  at  San  Miguel  plantation 16,048.00 

Inventory  of  agricultural  implements,  carts,  yokes,  etc 12, 415. 00 

Furnishing  at  laborers'  dining  room  and  kitchen,  marked  on  plan  No.  10 .  350. 00 

Inventory  of  merchandise  contained  in  store,  marked  on  plan  No.  15. .  2, 648. 25 

Inventory  of  furnishings  in  restaurant^  marked  on  plan  No.  16 382. 00 

Property  in  drugstore 1,000.00 

Inventory  of  household  effects,  furniture,  clothing,  etc.,  in  schoolhouse 

on  San  Miguel  plantation 5,153.00 

Inventory  of  household  effects,  furniture,  clothing,  etc,  in  proprietor's 

dwelling  house  at  San  Joaquin  plantation 6,444.00 

Inventory  of  chapel  furnishings  stored  in  dwelling  house  at  San  Joaquin 

plantation 1,000.00 

Inventory  of  animals  and  small  stock  on  two  plantations 40, 391. 00 

Inventory  of  standing  cane  and  cane  roots 420,000.00 

Inventory  of  orchards,  groves,  and  small  crops 42,400.00 

Inventory  of  miscellaneous  articles  not  covered  by  other  inventories. .  22, 600. 00 

Use  and  occupation 300.00 

Total 1,611,806.00 

TNTBNTOBT  OF  BTHLDINGS  AND  HOUSES  OF  SAN  MIOUBL   PLANTATION  AND   BAN    MIGUEL 

VILLAGB. 

1.  One  engine  and  machinery  house,  300  feet  long  by  100  feet  wide,  built 
of  wood,  heavy  hard-wood  uprights,  brick  and  cement  foundation,  brick 
3oor,  with  foundations  and  settings  for  machinery,  zinc  roof;  marked  on 
plan  No.  1 175,000 
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2.  One  boiler  house,  85  feet  long  by  45  feet  wide,  bnilt  of  wood,  heavy  hard- 
wood uprightB,  brick  and  cement  foundation,  with  foundation  and  settings 
for  boilers,  brick  floor,  zinc  roof;  marked  on  plan  No  2 $25,000 

8.  One  frame  house,  70  feet  long  by  40  feet  wide,  uprights  of  hard  wood,  tile 
roof  and  tile  floor,  foundation  of  brick  and  cement,  containing  eight 
rooms  and  used  as  dwelling  house  by  the  superintendent,  overseers,  and 
engineers;  marked  on  plan  No.  8 5,000 

4.  One  frame  bouse,  40  feet  long  by  40  feet  wide,  foundation  of  brick  and 
cement,  tile  roof  and  tile  floor,  containing  one  lai^  room  used  as  adminis- 
tration office  of  plantation  and  two  smaller  rooms  used  for  sleeping  room 

and  bookkeeping  department;  marked  on  plan  No.  4 5,500 

5.  One  building  of  stone,  cement,  and  brick,  85  feet  long  by  45  feet  wide,  tile 
roof  and  tile  floor,  eight  rooms  and  kitchen  attached,  doors,  focings,  and 
finishings  of  mahogany;  occupied  as  residence  by  proprietor,  and  marked 

on  the  plan  No.  5 7,500 

6.  One  frame  house,  80  feet  long  by  60  feet  wide,  brick  floor  and  tile  roof, 
two  large  and  two  small  rooms,  used  as  a  workhouse  and  carpenter  shop; 
marked  on  the  plan  No.  6 5,000 

7.  One  brick  building,  65  feet  long  by  35  feet  wide,  stone  and  cement  foun- 
dation, brick  floor  and  tile  roof,  containing  one  lai^  and  four  small 
rooms;  used  as  a  warehouse  for  iron,  machinery,  hardware,  etc.,  and 
marked  on  plan  No.  7 2,500 

8.  One  frame  building,  120  feet  long  by  30  feet  wide,  foundation  of  brick 
and  cement,  brick  floor  and  tile  roof,  three  small  and  one  large  room, 
used  as  laborers'  quarters,  and  having  a  capacity  for  100  men;  marked  on 

plan  No.  8 6,000 

9.  One  frame  building,  70  feet  long  by  30  feet  wide,  foundation  of  brick  and 
cement,  tile  roof  and  brick  floor,  used  as  laborers'  quarters,  and  having  a 
capacity  for  75  persons;  marked  on  plan  No.  9 4,000 

10.  One  frame  building,  40  feet  long  by  40  feet  wide,  foundation  of  brick  and 
cement,  tile  roof  and  brick  floor;  built  for  kitchen  and  dining  room  for 
laborers,  furnished  with  all  cooking  and  eating  utensils;  marked  on  plan 

No.  10 1,800 

11.  One  frame  building,  30  feet  long  by  25  feet  wide,  foundation  of  brick 
and  cement,  tile  roof  and  brick  floor;  containing  platform  scales  used  for 
weighing  cane  on  railroad  cars;  markedonplanNo.il 2,500 

12.  One  frame  building,  35  feet  long  by  15  feet  wide,  brick  and  cement 
foundation,  tile  roof  and  brick  floor,  containing  platform  scales  for  weigh- 
ing cane  on  carts;  marked  on  plan  No.  12 1,500 

13.  One  large  building,  110  feet  long  by  65  feet  wide,  cement  foundation, 
containing  iron  railroad  rails  and  wooden  canals,  used  as  cooling  tank; 
marked  on  plan  No.  13 7,000 

14.  One  frame  house,  18  feet  long  by  10  feet  wide,  brick  floor  and  tile  roof, 
situated  near  the  pond,  at  the  dam,  and  containing  pump  and  boiler; 
marked  on  plan  No.  14 3,000 

15.  One  building,  foundation  of  brick  and  stone,  tile  roof  and  tile  floor, 
walls  of  brick  and  wood,  containing  eight  rooms;  used  as  a  store  at  San 
Miguel  village,  and  marked  on  plan  No.  16. 7,000 

16.  One  frame  buflding,  75  feet  long  by  35  feet  wide,  foundation  of  brick 
and  stone,  brick  floor  and  tile  roof,  containing  four  rooms;  used  as  a 
restaurant)  and  marked  on  plan  No.  16 4,500 

17.  One  frame  building,  45  feet  long  by  30  feet  wide,  foundation  of  brick  and 
stone,  brick  floor  and  tile  roof,  used  as  a  bakery  and  containing  three 
rooms  and  oven;  marked  on  plan  No.  17 1,000 
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18.  One  frame  building,  45  feet  long  by  30  feet  wide,  foundation  of  brick  and 
Btone,  tile  roof  and  brick  floor,  used  as  a  cheeee  factory  and  containing  two 
rooms  and  cheese  presses;  marked  on  plan  No.  18 $1,000 

19.  One  frame  house,  40  feet  long  by  35  feet  wide,  foundation  of  brick  and 
cement,  tile  floor  and  tile  roof;  used  as  a  drug  store,  and  containing  six 
rooms  and  a  kitchen  attached;  marked  on  plan  No.  19 2,000 

20.  One  frame  dwelling  house,  40  feet  long  by  30  feet  wide,  foundation  of 
brick  and  stone,  tile  roof  and  tile  floor,  containing  three  rooms  and  kitchen 
attached;  marked  on  plan  No.  20 1,000 

21.  One  frame  dwelling  house,  40  feet  long  by  80  feet  wide,  brick  and  stone 
foundation,  tile  roof  and  tile  floor,  containing  three  rooms  and  kitchen 
attached;  marked  on  plan  No.  21 1,000 

22.  One  frame  house,  48  feet  long  by  30  feet  wide,  roof  of  thatch  and  tile, 
brick  floor,  containing  four  rooms,  hall  and  kitchen  attached;  marked  on 

plan  No.  22 400 

23.  One  frame  house,  42  feet  long  by  30  feet  wide,  roof  of  thatch  and  tile, 
brick  floor,  containing  four  rooms,  hall  and  kitchen  attached,  used  as  a 
dwelling;  marked  on  plan  No.  23 400 

24.  One  frame  dwelling  house,  30  feet  long  by  15  feet  wide,  roof  of  thatch, 
brick  floor,  containing  three  rooms,  hall  and  kitchen  attached;  marked  on 

plan  No.  24 200 

25.  One  frame  dwelling  house,  30  feet  long  by  15  feet  wide,  thatch  roof, 
brick  floor,  containing  three  rooms,  hall  and  kitchen  attached;  marked  on 

plan  No.  25 200 

26.  One  frame  dwelling  house,  30  feet  long  by  15  feet  wide,  roof  of  thatch, 
brick  floor,  containing  three  rooms,  hall  and  kitchen  attached;  marked  on 

plan  No.  26 200 

27.  One  frame  dwelling  house,  30  feet  long  by  15  feet  wide,  thatch  roof, 
brick  floor,  containing  two  rooms  and  kitchen  attached;  marked  on  plan 

No.  27 200 

28.  One  frame  dwelling  house,  30  feet  long  by  15  feet  wide,  thatch  roof,  wooden 

floor,  containing  two  rooms  and  kitchen  attached;  marked  on  plan  No.  28. .  100 

29.  One  frame  house,  24  feet  long  by  15  feet  wide,  thatch  roof  and  wooden 

floor,  containing  two  rooms  and  kitchen  attached ;  marked  on  plan  No.  29. .  100 

30.  One  frame  house,  24  feet  long  by  15  feet  wide,  roof  of  thatch  and  wooden 

floor,  containing  two  rooms  and  kitchen  attached;  marked  on  plan  No.  30. .  100 

31.  One  frame  house,  24  feet  long  by  15  feet  wide,  thatch  roof  and  wooden 

floor,  contsdning  two  rooms  and  kitchen  attached ;  marked  on  plan  No.  31 . .  100 

32.  One  frame  house,  24  feet  long  by  15  feet  wide,  thatch  roof  and  wooden 

floor,  containing  two  rooms  and  kitchen  attached;  marked  on  plan  No.  32. .  100 

33.  One  frame  house,  24  feet  long  by  15  feet  wide,  thatch  roof  and  wooden 

floor,  containing  two  rooms  and  kitchen  attached;  marked  on  plan  No.  33. .  100 

34.  One  building,  60  feet  long  by  50  feet  wide,  built  of  concrete  (brick,  stone, 
and  cement),  foundation  of  stone  and  cement,  tile  roof  and  tile  floor,  con- 
taining flve  rooms,  two  halls,  and  kitchen  attached,  built  for  a  schoolhouse; 
attached  to  this  was  another  house  of  same  material,  30  feet  long  by  20 
feet  wide,  built  for  use  as  a  chapel.    These  houses  are  marked  as  one  on 

the  plan,  and  are  numbered  34 8,000 

35.  One  frame  house,  42  feet  long  by  30  feet  wide,  roof  of  thatch  and  tile, 
tile  floor,  containing  four  rooms,  hall,  and  kitchen  attached,  occupied  by 
Felipe  Marrero  and  family;  marked  on  plan  No.  35 700 

36.  One  frame  dwelling  house,  36  feet  long  by  24  feet  wide,  tile  roof,  brick 
floor,  containing  four  rooms,  hall,  and  kitchen  attached,  occupied  by  Jose 
Torres  and  family;  marked  on  plan  No.  36 600 
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37.  One  frame  dwelling  house,  30  feet  long  by  18  feet  wide,  thatch  roof,  brick 
floor,  containing  three  rooms,  hall,  and  kitchen  attached,  occupied  by 
Eosebio  Sotolongo,  assistant  engineer,  and  his  family;  marked  on  plan 

No.  37 $300 

38.  One  frame  dwelling  house,  24  feet  long  by  18  feet  wide,  thatch  roof  and 
brick  floor,  containing  two  rooms,  and  kitchen  attached,  occupied  by  Juan 
Vargas;  marked  on  plan  No.  38 200 

39.  One  frame  dwelling  house,  36  feet  long  by  30  feet  wide,  roof  of  thatch 
and  tile,  brick  floor,  containing  three  rooms,  hall,  and  kitchen  attached, 
occupied  by  Tomas  Linares;  marked  on  plan  No.  39 550 

39a.  One  frame  dwelling  house,  24  feet  long  by  15  feet  wide,  thatch  roof, 
wooden  floor,  containing  two  rooms,  and  kitchen  attached,  occupied  by 
assistant  engineer  and  family;  marked  on  plan  No.  39a 250 

39b.  One  frame  dwelling  house,  thatch  roof,  16  feet  long  by  16  feet  wide, 
occupied  by  one  Torres,  a  cheese  maker;  marked  on  plan  No.  39b 150 

40.  One  frame  dwelling  house,  30  feet  long  by  18  feet  wide,  thatch  roof  and 
brick  floor,  containing  three  rooms,  hall,  and  kitchen  attached,  occupied 

by  Santiago  Mirayel;  marked  on  plan  No.  40 300 

41.  One  frame  dwelling  house,  24  feet  long  by  18  feet  wide,  thatch  roof, 
wooden  floor,  containing  three  rooms,  halls,  an.l  kitchen  attached,  occupied 

by  Eleuterio  Sonabria;  marked  on  plan  No.  41 200 

42.  One  frame  dwelling  house,  21  feet  long  by  15  feet  wide,  thatch  roof, 
wooden  floor,  containing  two  rooms,  an  1  kitchen  attached,  occupied  by 
Lorenzo  Medina;  marked  on  plan  No.  42 150 

43.  One  frame  dwelling,  36  feet  long  by  30  feet  wide,  roof  of  thatch  and  tile, 
brick  floor,  containing  four  rooms,  hall,  and  kitchen  attached,  occupied 

by  Loreto  Vaigas;  marked  on  plan  No.  43 550 

44.  One  frame  dwelling  house,  21  feet  long  by  15  feet  wide,  thatch  roof  and 
wooden  floor,  containing  two  rooms,  and  kitchen  attached,  occupied  by 

Joee  Vargas;  marked  on  plan  No.  44 150 

45.  One  frame  dwelling  house,  36  feet  long  by  30  feet  wide,  roof  of  thatch 
and  tile,  brick  floor,  containing  four  rooms,  hall,  and  kitchen  attached, 
occupied  by  Esteban  Cabrera;  marked  on  plan  No.  45 550 

46.  One  frame  dwelling  house,  30  feet  long  by  21  feet  wide,  thatch  roof  and 
woo«len  floors,  containing  three  rooms,  hall,  and  kitchen  attached,  occu- 
pied by  Bias  Sotolongo,  farmer,  and  family;  marked  on  plan  No.  46 800 

47.  One  frame  house,  21  feet  long  by  15  feet  wide,  thatch  roof  and  wooden 

floor,  containing  two  rooms,  and  kitchen  attached;  marked  on  plan  No.  47.         150 

48.  One  frame  dwelling  house,  35  feet  long  by  30  feet  wide,  thatch  and  tile 
roof,  brick  floor,  containing  three  rooms,  hall,  and  kitchen  attached, 
occupied  by  Loreto  Campos,  farmer,  and  family;  marked  on  plan  No.  48.         500 

49.  One  frame  dwelling  house,  30  feet  long  by  18  feet  wide,  thatch  roo^ 
brick  floor,  containing  three  rooms,  hall,  and  kitchen  attached,  occupied 

by  Miguel  Sotolongo,  farmer,  and  family;  marked  on  plan  No.  49 850 

50.  One  house,  adjoining  the  village  of  Tumba  Guatro,  built  of  hard  wood, 
tile  roof,  tile  floor,  60  feet  long  by  42  feet  wide,  fiye  rooms,  two  halls,  and 
kitchen  attached,  occupied  by  Manuel  Colina,  commission  merchant,  and 
ianniy;  marked  on  plan  No.50 1,400 

51.  One  frame  dwelling  house,  42  feet  long  by  30  feet  wide,  thatch  and  tile 
roof,  brick  floor,  containing  four  rooms,  hall,  and  kitchen  attached,  occu- 
pied by  Francisco  Machado,  fetrmer,  and  family;  marked  on  plan  No.  51.         600 

52.  One  frame  dwelling  house,  thatch  and  tile  roof,  brick  floor,  36  feet  long 
by  30  feet  wide,  containing  three  rooms  and  kitchen  attached,  occupied  by 
QruxAcoetaL,  &jmer,  and  family;  marked  on  plan  No.  52 400 
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53.  One  frame  dwelling  house,  24  feet  long  by  20  feet  wide,  thatch  roof, 
brick  floor,  containing  two  rooms  and  kitchen  attached,  occupied  by  Joee 
Acosta,  farmer,  and  family;  marked  on  plan  No.  53 $250 

54.  One  frame  house,  24  feet  long  by  18  feet  wide,  thatch  roof,  wooden  floor, 
containing  two  rooms  and  kitchen  attached,  occupied  by  Agapito  Figeror, 
farmer,  and  family;  marked  on  plan  No.  55 200 

56.  One  frame  house,  21  feet  long  by  15  feet  wide,  thatch  roof  and  wooden 
floor,  containing  two  rooms  and  kitchen  attached,  occupied  by  Lino  Soto- 

longo,  farmer,  and  family;  marked  on  plan  No.  56 150 

57.  One  frame  house,  21  feet  long  by  16  feet  wide,  thatch  roof  and  wooden 
floor,  containing  two  rooms  and  kitchen  attached,  occupied  by  Julian 
Martinez,  farmer,  and  family;  marked  on  plan  No.  57 150 

58.  One  frame  house,  18  feet  long  by  12  feet  wide,  thatch  roof  and  wooden 
floor,  containing  two  rooms  and  kitchen  attached,  occupied  by  Lazaro 
Medina,  farmer,  and  family;  marked  on  plan  No.  58 100 

59.  One  frame  dwelling  house,  36  feet  long  by  30  feet  wide,  roof  of  thatch 
and  tile,  brick  floor,  three  rooms,  hall  and  kitchen  attached,  occupied  by 
Desiderio  Bodoya,  head  mason,  and  family;  marked  on  plan  No.  59 600 

60.  Cfne  frame  house,  21  feet  long  by  18  feet  wide,  roof  of  thatch  and  tile, 
brick  floor,  containing  three  rooms,  hall,  and  kitchen  attached,  occupied 

by  Anastasio  Bodoya,  mason;  marked  on  plan  No.  60 360 

61.  One  frame  house,  21  feet  long  by  15  feet  wide,  thatch  roof,  wooden  floor, 
containing  two  rooms  and  kitchen  attached,  occupied  by  Rosario  Soto- 
longo;  marked  on  plan  No.  61 250 

62.  One  frame  house,  21  feet  long  by  15  feet  wide,  thatch  roof  and  wooden 
floor,  containing  two  rooms  and  kitchen,  occupied  by  N.  Campos;  marked 

on  plan  No.  62 250 

63.  One  frame  house,  21  feet  long  by  18  feet  wide,  thatc^h  roof  and  wooden 
floor,  containing  two  rooms  and  kitchen  attached,  occupied  by  Nieasio 
Cartaya,  railroad  switchman;  marked  on  plan  No.  63 1 250 

64.  One  frame  house,  21  feet  long  by  18  feet  wide,  thatch  roof  and  wooden 
floor,  containing  two  rooms  and  kitchen  attached,  occupied  by  Alejandro, 
switchman;  marked  on  plan  No.  64 250 

65.  One  frame  house,  21  feet  long  by  18  feet  wide,  thatch  roof  and  wooden 
floor,  containing  two  rooms  and  kitchen 'attached,  occupied  by  Juan 
Alberto,  switchman;  marked  on  plan  No.  65 250 
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66.  One  frame  building,  148  feet  long  by  102  feet  wide,  built  of  hardwood, 
roof  of  tiles,  cement  and  stone  foundation,  used  as  a  bam;  connected  with 
this  was  a  living  house  of  the  same  material,  50  feet  long  by  27  feet  wide; 
maa-ked  on  plan  No.  66 $11,200 

67.  One  large  building  of  hardwood  and  tiles,  163  feet  long  by  105  feet  wide, 
tile  roof,  cement  and  stone  foimdation,  used  as  a  stable  for  sheep,  cattle, 

etc. ;  marked  on  the  plan  No.  67 10, 000 

68.  One  dwelling  house  (old  family  residence  at  San  Joaquin),  90  feet  long 
by  76  feet  wide,  built  of  concrete  (stone,  cement,  and  clay),  tile  roof  and 
tile  floor,  with  mahogany  doors,  facings,  and  hardwood  finish;  marked  oh 

plan  No.  68 11,000 
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69.  One  frame  hoTiso,  90  feet  long  by  50  feet  wide,  hard-wood  uprights,  tile 
roof,  used  as  operating  room  for  manufacture  of  brick  and  tiles.  This 
house  contained — 

300  iron  moulds  for  moulding  tiles  for  roofs,  at  $3.00  each $900 

60  cedar  moulds  for  brick,  at  $2  each 120 

One  brick  press 800 

100  cedar  moulds  for  making  tiles  for  floors,  at  $1 .50  each 150 

75  wheelbarrows,  made  of  wood  and  iron,  at  $4.25  each 320 

50  shovels,  at  $1.50  each 75 

50  picks,  at  $1.25  each 62 

1  dozen  axes,  at  $4.00  each 48 

The  building 8,000 

This  ifl  marked  on  the  plan  No.  69 $10, 475 

70.  One  frame  house,  60  feet  long  by  40  feet  wide,  heavy  hard-wood  uprights 
and  tile  roof,  used  for  drying  brick  and  tiles,  containing  wooden  frames 

and  supports  for  use  in  drying  brick;  marked  on  plan  No.  70 5, 000 

71.  One  round  frame  house,  30  feet  in  diameter,  heavy  hard- wood  iii)ri;j:hts, 
tile  roof,  containing  clay-mixing  pit  built  of  cement  and  stone  and  lined 
with  wood,  and  containing  also  a  large  mixing  wheel;  marked  on  plan 

No.  71 3,500 

72.  One  brick  building,  30  feet  long  by  20  feet  wide,  with  roof  of  railroad 

iron,  used  as  a  kiln  for  burning  brick  and  tiles;  marked  on  plan  No.  72. .      5, 000 

73.  One  brick  building,  15  feet  long  by  15  feet  wide,  with  roof  made  of  rail- 
road iron,  used  as  a  kiln  for  burning  brick  and  tiles;  marked  on  plan 

No.  73 2,000 

74.  One  frame  dwelling  house,  42  feet  long  by  30  feet  wide,  roof  of  thatch 
and  tile,  brick  floor,  four  rooms,  hall,  and  kitchen  attached,  occupied  by 
Joaquin  Navarrete,  superintendent  of  brickyard;  marked  on  plan  No.  74.  800 

75.  One  frame  dwelling  house,  30  feet  long  by  25  feet  wide,  thatch  and  tile 
roof,  brick  floor,  containing  three  rooms,  hall  and  kitchen  attached,  occu- 
pied by  chief  moulder;  marked  on  plan  No.  75 500 

76.  One  frame  house,  36  feet  long  by  24  feet  wide,  thatch  roof,  wooden 
floor,  containing  three  rooms,  hall  and  kitchen  attached,  occupied  by  Jos^ 
Bamoe;  marked  on  plan  No.  76 400 

77.  One  frame  house,  36  feet  long  by  24  feet  wide,  thatch  roof,  wooden  floor, 
containing  three  rooms,  hall  and  kitchen  attached,  occupied  by  Pierre 
Romero;  marked  on  plan  No.  77 400 

78.  One  frame  house,  36  feet  long  by  24  feet  wide,  thatch  roof  and  wooden 
floor,  containing  three  rooms,  hall  and  kitchen  attached,  occupied  by 

a  Chinaman  named  Pedro,  a  laborer  in  brickyard;  marked  on  plan  No.  78.  400 

79.  One  frame  house,  42  feet  long  by  30  feet  wide,  thatch  and  tile  roof,  brick 
floor,  containing  two  rooms  and  kitchen,  shed  attached,  occupied  by  Eleu- 

terio;  marked  on  plan  No.  79 600 

80.  One  frame  house,  30  feet  long  by  20  feet  wide,  thatch  and  tile  roof,  brick 

floor,  occupied  by  workmen;  marked  on  plan  No.  80 300 

81.  One 'frame  house,  30  feet  long  by  20  feet  wide,  thatch  roof,  brick  floor, 
occupied  by  workmen;  marked  on  plan  No.  81 300 

82.  One  frame  house,  30  feet  long  by  20  feet  wide,  thatch  roof  and  brick 

floor,  occupied  by  workman;  marked  on  plan  No.  82 300 

84.  One  frame  house,  45  feet  long  by  25  feet  wide,  thatch  and  tile  roof,  tile 

floor,  occupied  by  Luis  Hernandez,  woodsman;  marked  on  plan  No.  84  . .  500 

85.  One  frame  house,  25  feet  long  by  15  feet  wide,  thatch  roof,  wooden  floor, 

used  as  a  grain  house;  marked  on  plan  No.  85 75 
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86.  One  houBe,  built  of  palm  thatch  and  hard- wood,  30  feet  long  by  18  wide, 
tile  floor,  containing  two  rooms  and  kitchen  attached,  occupied  by  Santo 
Hernandez,  woodsman;  marked  on  plan  No.  86 1300 

87.  One  frame  house,  40  feet  long  by  25  feet  wide,  hard- wood  uprights,  thatch 
roof,  brick  floor,  containing  three  rooms,  hall,  and  kitchen,  occupied  by 

A.  €ronzalez,  former;  marked  on  plan  No.  87 600 

88.  One  frame  house,  25  feet  long  by  20  feet  wide,  uprights  of  hard  wood, 
thatch  roof,  containing  three  rooms  and  kitchen  attached;  occupied  by 
Manuel  Gronzalez,  former,  and  marked  on  plan  No.  88 300 

89.  One  frame  house,  25  feet  long  by  20  feet  wide,  hard-wood  uprights, 
thatched  roof,  containing  two  rooms  and  kitchen  attached,  occupied  by 
Loreta  Oampos,  farmer;  marked  on  plan  No.  89 250 

90.  One  frame  dwelling  house,  50  feet  long  by  40  feet  wide,  heavy  hard-wood 
uprights,  tile  roof  and  tile  floor,  containing  five  rooms,  hall  and  kitchen 
attached,  occupied  by  Juan  Cartaya,  former;  marked  on  plan  No.  90 1, 500 

91.  One  frame  house,  30  feet  long  by  25  feet  wide,  thatch  roof,  containing 
three  rooms  and  kitchen,  occupied  by  Abelardo  Cartaya,  former;  marked 

on  plan  No.  91 : 800 

92.  One  farmer's  residence,  36  feet  long  by  20  feet  wide,  hard- wood  uprights 
and  thatched  roof,  brick  floor,  containing  four  rooms,  hall  and  kitchen 
attached,  occupied  by  Jose  Acosta  Llorena,  farmer;  marked  on  plan 

No.  92 600 

93.  One  frame  house,  20  feet  long  ^y  15  feet  wide,  thatched  roof,  wooden 
floor,  used  as  a  bam  and  storeroom  by  Jose  Acosta  Llorena;  marked  on 

plan  No.  93 100 

94.  One  frame  house,  thatched  roof,  floor  of  tile  and  brick,  45  feet  long  by 
35  feet  wide,  containing  four  rooms,  two  halls,  and  kitchen  attached, 
occupied  by  Vicente  Alvarez,  former;  marke<l  on  plan  No.  94 800 

95.  One  frame  house,  25  feet  long  by  20  feet  wide,  hard-wood  uprights, 
thatdi  roof  and  wooden  floor,  used  as  a  bam  and  storehouse  by  Vicente 
Alvarez,  farmer;  marked  on  plan  No.  95 200 

96.  One  farmer's  residence,  36  feet  long  by  20  feet  wide,  hardwood  uprights, 
thatch  roof,  brick  floor,  containing  four  rooms,  hall,  and  kit<'hen  attached, 
occupied  by  Pedro  Valle,  farmer;  marked  on  plan  No.  96 500 

97.  One  house  of  hardwood  and  thatch,  26  feet  long  by  20  feet  wide,  wooden 
floor,  used  as  a  bam  and  storehouse  by  Pedro  Valle;  marked  on  plan  No. 

97 200 

98.  One  house  (frame),  30  feet  long  by  20  feet  wide,  hardwood  uprights, 
thatch  roof  and  wooden  floor,  containing  two  rooms  and  kitchen  attached, 
occupied  by  partner  of  Pedro  Valle,  a  farmer;  marked  on  plan  No.  98  . . .  150 

99.  One  frame  dwelling  house,  55  feet  long  by  45  feet  wide,  built  of  hardwood 
and  thatch,  tile  roof  and  tile  floor,  containing  five  rooms,  two  halls,  and 
kitchen  attached,  occupied  by  Juan  Valle,  former;  marked  on  plan  No.  99.    10, 000 

100.  One  house  used  as  a  bam,  25  feet  long  by  20  feet  wide,  hardwood 
upiights,  thatch  roof ;  marked  on  plan  No.  100 200 

101.  One  frame  dwelling  house,  36  feet  long  by  20  feet  wide,  tile  roof,  brick 
floor,  containing  two  rooms,  hall,  and  kitchen  attached,  occupied  by  Jose. 
Valle,  farmer;  marked  on  plan  No.  101 600 

102.  One  frame  dwelling  house,  45  feet  long  by  36  feet  wide,  tile  roof,  brick 
floor,  containing  four  rooms,  hall,  and  kitchen  attached,  occupied  by 
Facondo  Grarda,  farmer,  and  family;  marked  on  plan  No.  102 650 

103.  One  house  of  wood  and  thatch,  36  feet  long  by  20  feet  wide,  containing 
three  rooms,  hall^  and  kitchen  attached,  occupied  by  Andres  Guillerma, 
fanner,  and  family;  marked  on  plan  No.  103 400 
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104.  One  farmer's  dwelling  house  of  wood  and  tiles,  45  feet  long  by  80  feet 
wide,  tile  roof  and  floor,  containing  five  rooms,  hall,  and  kitchen  attached, 
occapied  by  Pedro  Gonzalez,  farmer,  and  family;  marked  on  plan  No.  104.        $800 

105.  One  fnmie  house,  hard- wood  uprights,  thatched  roof,  wooden  floor, 

used  as  a  bam  by  Pedro  Gonzalez;  marked  on  plan  No.  105 200 

106.  One  frame  dwelling  house,  42  feet  long  by  30  feet  wide,  thatch  and  tile 
roof,  brick  floor,  containing  three  rooms,  hall  and  kitchen  attached,  occu- 
pied by  Jose  Grama,  farmer,  and  family;  marked  on  plan  No.  106 550 

107.  One  frame  house,  30  feet  long  by  20  feet  wide,  thatch  roof,  wooden  floor, 
containing  two  rooms,  hall  and  kitchen  attached,  occupied  by  Matias 
Gama,  farmer,  and  fomily;  marked  on  plan  No.  107 850 

108.  One  frame  building,  hard-wood  uprights,  covered  with  thatch  and  tile, 
as  follows:  One  main  gallery,  120  feet  long  by  10  feet  wide;  two  side  gal- 
leries, each  200  feet  long  by  10  feet  wide;  four  side  galleries,  each  50  feet 
long  by  10  feet  wide.  This  building  was  used  as  an  apiary,  and  connected 
with  it  was  another  house  of  wood,  40  feet  long  by  30  feet  wide,  roof  of 
tile  and  thatch,  tile  floor,  containing  two  rooms,  and  a  kitchen  attached. 
One  room  was  occupied  by  employees  working  in  apiary,  and  the  other 
was  used  as  an  operating  room  for  the  apiary.    This  apiary  contained: 

600 beehives,  at  $2.50  each $1,500 

100  swarms  of  bees,  at  $5.00 500 

1  large  centrifugal  machine,  and  appurtenant  machinery,  for 
extracting  honey 150 

2  small  machines  similar  to  above,  at  $100  each 200 

1  laiige  copper  tank 400 

2  iron  tanks,  at  $100  each 200 

Tools,  instruments,  etc 100 

3  wheelbarrows,  iron  and  wood,  at  $5.00  each 15 

1  set  scales 15 

1  foundation  press 75 

Wax  extractors 50 

Elnivesand  stone 50 

Large  cedar  stand  for  samples 75 

Boildinfls 3,700 

7,000 


KACHTNIERY,    "  CASANOVA  PLANTATION." 


80,805 


1  double-wheeled  grinding  machine  and  engine,  steam  cylinder,  14^  x  48^^ 

Crasher,  5^  long  x  24^""  in  diameter,  English  manufacture,  Fletcher. 

1  double-wheeled  regrinding  machine  and  engine,  steam  cylinder,  17^  x  48^. 

Crasher,  6^  long  x  30^'  in  diameter,  French  make,  Mourque. 

1  double-action  steam  pumping  engine,  steam  cylinder,  22^  x  54^,  used  to  operate 
ten  brass  pumps,  Scotch  manufacture,  Glasgow,  Smith  &  Co. 

1  triple  effect,  with  3  vertical  pans,  5,500  square  feet,  70  hogsheads  capacity,  with 
neoeasary  acoessories,  steam  connections,  belting,  piping,  etc,  complete.  Manwfao- 
tore,  Krakewski  &  Pesant 

1  vacamn  pan  of  25  hogsheads  capacity. 

1  vacuum  pan  of  15  hogsheads  capacity. 

10  copper  defecators,  double  bottom,  of  800  gallons  capacity  each. 

4  skimming  apparatus,  modem  construction. 

4  darifiers,  900  gallons  capacity  each. 

6  Hepworth  centrifugals,  mounted  upon  iron  platform,  with  independent  engine 
and  elevator  for  sugar  cars. 

800  sugar  cars. 
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2  Meteseer  green  bagasse  burners. 
2  Heine  patent  safety  boilers  of  600  horsepower  e^ich. 
1  Knowles  steam  pump  for  supplying  boiler. 

1  bagasse  conductor,  with  bagasse  carriers,  for  transporting  bagasse  to  bumerB. 
1  square  triturador,  with  necessary  accessories,  complete. 
1  evaporating  boiler,  25  to  30  hogsheads  capacity. 
1  elevator  for  carrying  cars. 
1  portable  elevator,  complete. 

1  drop  flight,  bagasse  conveyor  installed  in  plant,  with  all  necessary  acceesoriee, 
fittings,  and  steam  connections,  complete. 
6  filters,  Kroog  system,  with  30  frames. 
1  double-action  steam  engine,  connected. 
1  receiving  tank  for  return  water  and  accossories. 

1  high-pressure  receiving  tank,  with  steam-pipe  fittings  and  connections. 

2  iron  tank  towers. 

2  large  wooden  syrup  tanks. 

18  tanks  of  various  qualities  and  sizes  for  sugar  tanks. 

Syrup  tanks,  cane-juice  tanks,  water  tanks,  oil  tanks,  and  other  tanks. 

1  lathing  machine  complete,  with  all  necessary  apparatus,  fittings,  etc. 

1  vertical  boring  machine,  with  engine  and  all  necessary  braces,  bits,  etc,  etc., 
connections. 

1  bolt-and-nut  machine  with  engine,  with  the  necessary  dies,  etc.,  complete,  furnace 
attached. 

1  polishing  machine,  with  its  opposite  axles,  necessary  accessories,  and  fittings, 
complete. 

1  vertical  steam  engine  complete,  with  all  neca««ary  accessories,  connections,  etc. 

1 15-horsepower  boiler  attached,  complete,  with  boiler  pump,  injector,  and  smoke- 
stack. 

1  steam  engine  complete,  with  two  pumps  and  boiler  attached,  with  all  necessary 
fittings  and  necessary  accessories  and  connections;  necessary  transfer  carts. 

1  syrup  pump. 

1  brass  pump  for  syrup. 

1  brass  pump  for  syrup. 

1  brass  cane-juice  pump. 

1  brass  pump  for  sugar. 

1  brass  pump  for  filtering. 

1  filtering  machine  for  the  brass  tanks. 

1  Edison  dynamo  for  electric-light  plant,  Seymour  motor,  10  arc  lights,  and  150 
incandescents. 

The  foregoing  items  of  machinery  and  apparatus,  together  with  other  articles  of 
machinery  and  apparatus  not  specifically  itemized,  such  as  engines,  boilers,  pumps, 
tanks,  grinding  and  regrinding  mills,  cane  and  su^ar  crushers,  triple  effects,  vacuum 
pans,  evaporators,  defecators,  skimming  apparatus,  bagasse  burners  and  conveyors, 
clarifiers,  centrifugals,  trituratlors,  elevators,  dynamos,  filtering,  boring,  lathing,  and 
other  machines  necessary  for  complete  sugar  manufacturing  plant;  tanks,  pumps, 
sugar,  synip,  and  cane-juice  carts  and  cars,  and  other  neccsnary  apparatus  for  a  com- 
plete sugar-manufacturing  plant;  installed  and  set  in  foundation  of  stone,  brick  and 
cement,  and  fire  brick;  with  all  the  necessary  connections  of  steam  and  water  piping, 
elbows,  water  and  steam  cocks  and  valves  and  unions;  brass  and  copper  pipes  and 
piping;  copper  and  brass  connections,  elbows,  unions,  valves,  syrup  and  water  cocks, 
discharge  keys,  faucets,  swivels,  nipples,  regulators,  axles,  wheels,  smokest4.cks, 
l)elting,  shafting,  and  other  necessary  accessories  and  apparatus. 

All  the  foregoing  composed  one  complete  modern  sugar  manufactory  in  opi  ration. 

Value $350,000.00 
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INVBNTOBY  OF  RAILROAD  SPUR. 

1  railroad  spur  built  from  the  railroad  to  the  sugar  plant $10, 000. 00 

INYBMTORT  OF    FURNISHINGS,    ETC.,   IN    ADMINISTRATION    BUILDING,   MARKED    ON    PLAN 

NUMBER  4. 

2  seta  of  American  furniture,  at  $40.00 $80. 00 

1  desk 60.00 

2  desks,  at  $26.00  each 60.00 

1  telephone  apparatus 26. 00 

1  desk  chair 10.00 

2  desk  chairs,  at  $6.00  each , 10.00 

Img 26.00 

Idock 26.00 

Books  and  records  of  entire  plantation,  covering  a  period  of  six  years 10, 000. 00 

Total 10,276.00 

INVBNTOBY    OF    HOUSEHOLD    EFFECTS,     FURNITURE,     CLOTHING,     ETC.,     IN     PROPRIETORS* 
DWELLING   HOUSE  AT  BAN   MIGUEL  PLANTATION. 

1  grand  piano $650. 00 

2  brass  beds,  at  $160.00  each 300.00 

8  iron  beds,  brass  fittings,  at  $60.00  each 400. 00 

4  mahogany  wardrobes,  with  plate-glass  mirrors,  at  $125.00  each 600. 00 

2  mahogany  washstands,  marble  tops,  at  $60.00  each 120. 00 

:i  wooden  washstands,  at  $25.00 76. 00 

5  mahogany  dressers,  at  $50.00 250. 00 

4  cellar  clothespreeees,  $30.00 120. 00 

1  large  mirror 50. 00 

1  large  mahogany  dining  table 85. 00 

1  mahogany  sideboard 90. 00 

1  large  rug 50. 00 

5  small  rugs,  for  bedrooms,  at  $7.00  each 35. 00 

1  oltl  family  clock 100. 00 

57  chairs,  at  $4.00  each 228.00 

18  rocking  chairs,  at  $7.50 136.00 

2small  tables,  marble  top,  at  $20.00  each 40.00 

7  small  tables,  at  $15.00 105.00 

16  pictures  and  frames,  at  $3.00 48.00 

2  sets  lace  curtains,  at  $20.00 40.00 

5  sets  toilet  crockery,  at  $10. 00  each 60. 00 

10  mattresses,  at  $6.00  each 60.00 

30  pairs  linen  sheets,  at  $6.00  per  pair 160. 00 

30  i^airs  pillowcases,  at  $2.00 60. 00 

1  dozen  linen  tablecloths 48. 00 

8  dozen  linen  napkins,  at  $9.00  a  dozen 72. 00 

6  dozen  towels,  at  $12.00 $72.00 

5  trunks,  at  $20.00  each 100.00 

1  piano  lamp 20. 00 

10  hand  lamps,  at  $2.00  each 20.00 

Ghinaware,  enough  for  serving  meals  in  courses  for  fifteen  persons,  table, 

dishes,  etc 60.00 

Knives,  forks,  spoons,  etc 25. 00 

Cooking  utensils  and  kitchen  furnishings 100. 00 

1  refrigerator 90.00 


Digitized  by 


Google 


72       OLADCS   BEFOBE   SPANISH   TEEATY   CLAIMS   COMMISSION. 

1  filter  or  water  distaier $90.00 

Complete  wardrobe  of  clothing  of  Pedro  Casanova 600. 00 

Complete  wardrobe  of  clothing  of  Mrs.  Pedro  Casanova 2, 000. 00 

The  complete  wardrobe  of  the  three  children  of  Mr.  Pedro  Casanova 250. 00 

Complete  wardrobe  of  clothing  of  Mr.  Ricardo  Casanova 500. 00 

Stock  of  provisions 125.00 

Complete  stock  of  wines,  beers,  ales,  mineral  waters,  etc 150. 00 

1  dog  cart 125.00 

2  sets  single  harness,  at  135.00 70.00 

4ladies'  sidesaddles,  at$35.00 140.00 

4  men's  saddles,  at  $50.00 200.00 

4  men's  saddles,  at  $15.00 60.00 

library,  containing  about  two  thousiind  volumes,  five  LuiiJred  of  which 

were  books  on  Spanish  law;  one  thousand  nwere  English  books,  consist- 
.  ing  of  a  set  of  the  Enclyclopedia  Britannica,  maps,  atlases,  dictionaries, 
general  reference  books,  sets  by  English  authors,  and  general  fiction; 
150  books  on  agricultural  subjects,  and  about  four  hundred  and  fifty 
were  various  Spanish  books,  many  of  them  rare.  The  value  is  placed 
at 7,500.00 

Total 16,048.00 

INVENTORY  OF  AGRICULTURAL  IMPLEMENTS,  CARTS,  YOKES,  ETC. 

25  No.  3  plows,  for  two  yokes  oxen,  at  $17 $425.00 

20  No.  2plows,  for  2  yokes  oxen,  at  $15 300.00 

25  No.  1}  plows,  for  one  yoke  oxen,  at  $10 250. 00 

40  cultivators,  at  $5.00 200.00 

40  cultivators,  at  $10.00 400.00 

20doz.  caneknives,  at$7.00 140.00 

10  harrows,  at  $30.00 300.00 

500  ox  yokes,  at  $3.00 1,500.00 

20  large  carta,  at  $150.00 3,000.00 

10  medium  size  carts,  at  $136.00 1,360.00 

15  smaU  carta,  at  $100. 00 1,500.00 

Tools,    chains,    wrenches,   ropes,   hammers,   axes,   saws,   augers,   nails, 

spikes,  iron,  extra  pieces  of  machinery,  oils,  etc 3,000.00 

Total 12,416.00 

nfVSNTOBT  OF  MERCHANDISE  CONTAINED   IN  STORE,  MARKED  ON   PLAN  NUMBER  15. 

3doE.  sole-leather  shoes,  at$9 $27.00 

11  boxes  ladies*  shoes,  at$6.00 66.00 

4doE.  gentlemen's  shoes,  at  $4.00 192.00 

2doE.  children's  shoes,  at$9.00 18.00 

6doz.  straw  hats  (jipijapa),  at  $18.00 108.00 

12doa.  palmetto  hats,  at$6.00 72.00 

3doz.  ladies' hats,  at $8.00 24.00 

6  doz.  babies' hats,  at  $12.00 72.00 

10  pieces  percale,  at  $5.00 50.00 

12  pieces  muslin,  at$5.00 60.00 

20  pieces  cambric,  at  $2.00 40.00 

18  pieces  creas,  at  $3.00 54.00 

10  pieces  cotton  goods,  at  $2.00 20.00 
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6doz.  pantaloons,  at$12.00 $72.00 

lOdoz.  ehirta,  at$12.00 120.00 

30  bagB  seed  rice,  6,690  lbs.,  at  7lc 484.75 

10  bags  Canilla  rice,  1,200  lbs.,  atSJc 99.00 

25  bags  Spanish  flour,  at  $8.25 206.00 

20cwt.  jerked  beef 200.00 

12  boxes  soap,  at  $6.00 72.00 

8  tambourines  of  codfish,  at  $10.00 80. 00 

12  tambourines  of  salt  fish,  at  $5.00 60.00 

6  small  casks  of  lard,  at  $15.00 90.00 

18  lathers  of  lard 54.00 

Onions,  garlic,  etc ^ 40.00 

3  casks  Navarro  wine,  at  $42.00 126.00 

3bbls.  sweet  wine,  at  $6.00 18.00 

4bbls.  brandy,  at  $13.00 52.00 

6  demijohns  of  gin,  at  $3.00 18.00 

5  demijohns  cognac,  at  $3.50 17. 50 

6  demijohns  anisette,  at  $2.00 12. 00 

2bbls.  tropical  beer,  $12.00 24.Qp 

Total 2,648.25 

FUBMISHINOS  IN  LABORBBS'  DININO  HOOM  AND  KITCHEN,  MABKED  ON  PLAN  NUMBER  10. 

Chinawaie,  cutlery,  earthenware,  kitchen  furniture,  etc $350.00 

INYENTOBT  OF  FURNISHINGS  IN  RESTAURANT,  MARKED  ON  PLAN  NUMBEB  16. 

3  long  tables,  at  $20.00  each $60.00 

12  chairs,  at  $2.00  each 24.00 

12  benches,  at  $4.00  each 48.00 

Chinaware,  linen,  cutlery,  and  glassware  ^ 1  oO.  00 

Kitchen  utensils  and  furnishings 100.00 

Total 382.00 

PBOPEBTY   IN  DBUG   errOEE,  HARKED  ON   PLAN   NUHBBB   19 

Miscellaneous  stock  of  drugs  and  medicines,  shelving,  show  cases,  drug- 
gists' tools,  scales,  and  apparatus $1,000.00 

HfYSNTDRT  *OF    HOUSEHOLD     EFFBCTS,     FUBNrTURE,     CLOTHING,    ETC.,    IN    SCUOOLHOUSB 
ON  SAN  MIGUEL  PLANTATION. 

1  piano - $400.00 

2  brass  beds,  at  $200.00  each 400.00 

7ironbeds,  brass  fittings,  at$50.00 350.00 

10  cots,  at  $5.00  each 50.00 

4  mahogany  wardrobes,  plate-glass  mirrors,  at  $125.00 500. 00 

2  mahc^any  washstands,  marble  tops,  handmade,  at  $60.00 1 20. 00 

4  wooden  washstands,  at$25.00 100.00 

1  lai^  mahogany  dining  table 75.00 

36  chairs,  at  $4.00  each 144.00 

12  rocking  chairs,  at  $7.50  each 90. 00 

1  hard- wood  sideboard,  plate-glass  mirroi-s,  marble  top 125. 00 

4  French  imported  embroidered  velvet  curtains,  at  $100.00  each 400. 00 

8 screens,  at $25.00 each 200.00 

Ideak 36.00 
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1  clock $30.00 

9  mattresses,  at  $6.00  each 64.00 

1  large  rug,  at  $60.00 60.00 

1  small  rug.. 26.00 

2  large  piano  lamps,  at  $40. 00 80.00 

10  small  lamps,  at  $3. 00 30.00 

6  trunks,  at  $26.00 160.00 

4  toilet  sets,  at  $10.00 40.00 

1  rubber  bath  tub 36.00 

3vides,  at  $16.00 : 46.00 

1  ice  box  and  refrigerator 76. 00 

1  filter  or  distiller 90. 00 

Chinaware,  suflOicient  to  entertain  thirty  people  at  meals  served  in  courses.  76. 00 

Glassware,  in  proportion 26. 00 

Knives,  forks,  spoons,  etc .• 40. 00 

Cooking  utensils  and  kitchen  furnishings 100. 00 

A  large  store  of  provisions  for  a  country  home 100. 00 

Wines,  beers,  ales,  mineral  waters,  a  complete  supply 150. 00 

Clothing  belonging  to  Mr.  Montalvan 160. 00 

Linen  clothing  of  four  children 200. 00 

Linen  and  summer  clothing  of  Mrs.  Montalvan 200. 00 

41adies'  sidesaddles,  at$60.00 200.00 

2  men's  saddles,  at  $60. 00 100. 00 

6  men's  saddles,  at  $20.00 120.00 

Total 5,163.00 

INVENTORY  OP  HOUSEHOLD  EFFECTS,  FURNITURE,  CLOTHING,  ETC.,  IN  PROPRIETORS*  DWELL- 
ING HOUSE  AT  SAN  JOAQUIN  PLANTATION. 

1  piano $360.00 

2  brass  beds,  at  $160.00 : 300.00 

6  iron  beds,  brass  trimmings,  at  $50.00 300. 00 

6  mahogany  wardrobes,  plate-glass  mirrors,  at  $125.00 760. 00 

4  mahogany  washstands,  at  $50.00 200.00 

4  wooden  washstands,  at  $30.00 120.00 

6  cedar  clothespresses,  at  $36.00 * 200.00 

8  dressers,  at  $50.00 400.00 

1  large  mahogany  dining  table 100. 00 

4  small  tables,  at  $15.00 60.00 

2  small  tables,  at  $10.00 20.00 

8  small  tables,  at  $7.50 60.00 

2  large  mirrors,  at  $50.00 100.00 

1  large  rug 60. 00 

8  small  rugs,  for  bedrooms,  at  $6.00 40. 00 

64  chairs,  at  $4.00 216.00 

24  rocking-chairs,  at  $7.50 195.00 

6  framed  pictures,  at  $4.00 24.00 

2  clocks,  at  $10.00 20.00 

1  ottoman 40. 00 

2  sets  lace  curtains,  at  $15 30.00 

8  mattresses,  at  $6.00 48.00 

8  toilet  seta,  at  $7.50 60.00 

6  trunks,  at  $16.00 90.00 

8  large  piano  lamps,  at  $26.00 75.00 
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12  small  lamps,  at  $2.00 $24.00 

1  dozen  linen  table  cloths 48. 00 

8  dozen  table  napkins,  at  $9.00 72.00 

30  pairs  linen  sheets,  at  $5.00 150.00 

30  pairs  linen  pillow  cases,  at  $2. 00 60. 00 

6  dozen  towels,  at  $12.00 72.00 

Chinaware,  enough  for  serving  meals  in  courses  for  tifteen  persons 15. 00 

Knives,  forks,  spoons,  etc 25. 00 

Kitchen  utensils  and  furnishings 100. 00 

1  water  cooler  and  distiller 100. 00 

1  refrigerator 75.00 

1  ladies'  sidesaddle 50.00 

2  gentlemen's  saddles,  at  $50.00 , 100.00 

2  gentlemen's  saddles,  at$25.00 50.00 

1  volante 1,500.00 

2  sets  double  harness,  at  $60.00 120.00 

Total 6,444.00 

INVENTORY  OF  CHAPEL  FURNISHINGS  STORED   IN  DWELLING  HOUSE  AT  SAN  JOAQUIN 

PLANTATION. 

3  sets  priests'  vestments $225.00 

Altar  for  saying  mass 200. 00 

Altar  cloths 400.00 

Chalice,  sacrament  bottles,  candleholders,  crucifix,  and  other  paraphernalia  175. 00 

Total 1,000.00 

INVENTORIES  OF  ANIMALS  AND  SKALL  STOCK  ON  TWO  PLANTATIONS. 

10  yokes  railroad  oxen,  at  $221.00 $2,210.00 

100  yokes  plow  oxen,  at  $136.00 13,600.00 

120  yokea  wagon  oxen,  at  $119.00 14,280.00 

27  cows,  milk  cows,  at  $119.00 3,213.00 

32  calves,  at  $16.00 512.00 

5  horses,  at  $175.00 875.00 

12  horses,  at  $138.00 1,656.00 

5  mules,  at  $150.00 750.00 

600  hens,  about,  at  90  cents 540.00 

1,800  other  chickens,  at  40  cents 720.00 

35  geese,  about,  at  $1.00 35.00 

200  hogs,  at  $10.00 2,000.00 

Total 40,391.00 

INVENTORY  OF    STANDING  CANE  AND  CANE  ROOTS. 

Seventy  caballerias  of  standing  sugar  cane  ready  for  harvesting,  together 
with  their  roots,  capable  of  reproducing  from  ten  to  twenty  annual 
crops  without  replanting,  at  $6,000  per  caballeria $420, 000. 00 

INVENTORY  OF  ORCHARDS,  GROVES,  AND  SMALL  CROPS. 

2  cabaUerias  bananas,  scattered  over  whole  plantation,  at  $1,200 $2, 400. 00 

10-acre  orange  grove,  bearing,  at  $1,000  per  acre 10, 000. 00 

600  royal  palm  trees,  about  at  $15.00 9,000.00 
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17  acres  miecellaneons  fmit  trees,  mango,  almond,  agoacate,  lime,  and  gen- 
eral Cnban  fruits,  at  $1,000 $17,000.00 

5  acres  vegetables,  at  $200. 00 1 ,  000. 00 

3  acres  flower  garden,  with  grounds  laid  out  in  designs,  shrubbery,  etc . . .    3, 000. 00 

Total 42,000.00 

INVENTORY  OF  MISCELLANEOUS  AKTICLES   NOT  COVEBED  BY   OTHER  INVENTORIES. 

500  pieces  of  Quiebra-hacha,  Jucaro,  and  other  hard  woods,  scattered 
about  plantation $2, 600 

5,000  cordeles  (72  feet)  fences  of  various  kinds,  at  average  value  of  $4.00 
percordele 20,000 

100  bushels  com,  stored  in  bam,  at  $1.00  a  bushel 100 

Total 22,600 

USE  AND  OCCUPATION. 

For  use  and  occupation  of  plantation,  buildings,  and  machinery,  from  Apr. 
28,  1806,  to  Dec.  31,  1898 $300,000 


[Before  the  Spanish  Treaty  CUdms  Commission,  appointed  under  the  act  of  Congress  approved  March 
2, 1891  to  give  effect  to  Article  VII  of  the  treaty  of  peace  concluded  between  the  United  States 
and  Spain  December  10, 1898.] 

WITH  AKEKBXEHT. 

In.  the  Matter  op  the  Claim  op  Central 
Teresa  Sugar  Company. 

a^aimt  I  Amt.  $1,256,000.00. 

The  Government  op  Spain,  which  the  >  ^^  ^^^^  '      ' 
United   States  a^jreed  to  adiudicate  and 
settle  under  Article  VU  of  tne  aforesaid 
said  treaty. 

PETITION. 

To  the  Honorable  the  Spwnish  Treaty  Claims  Oommission: 

The  petition  of  Central  Teresa  Sugar  Company,  by  its  president, 
Joseph  Rigney,  respectfully  shows: 

J.  That  your  petitioner  is  a  citizen  of  the  United  states,  being  a 
joint  stock  company  composed  exclusively  of  citizens  of  the  United 
States,  and  having  been  duly  incorporated  on  or  about  the  7th  day 
of  March,  1895,  under  and  by  virtue  of  the  laws  of  the  State  of  New 
Jersey,  with  a  capital  stock  of  three  hundred  thousand  dollars, 
divided  into  3,000  shares  of  $100  each,  fully  paid,  for  the  purpose  of 
carrying  on  the  business  of  purchasing,  refining,  selling,  dealing  In, 
and  manufacturing  sugars  of  all  kinds  and  all  products  of  the  sugar 
cane,  and  also  of  acquiring  real  and  personal  estate,  including  the  good 
will,  rights,  property,  and  franchises  of  the  sugar  estate  known  as 
"Central  Teresa,"  at  Ceiba  Hueca,  town  of  Campechuela,  District  of 
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Manzanillo,  province  of  Santiago  de  Cuba,  in  the  island  of  Cuba, 
belonging,  at  the  date  of  your  petitioner's  incorporation,  to  the  said 
Joseph  Rigney  and  his  partner,  Franklin  Farrell,  then  trading  under  the 
nam  of  Joseph  Rigney  &  Company;  that  your  petitioner's  principal 
place  of  business  is  at  Grand  and  Greene  streets,  Jersey  City,  New  Jer- 
sey, and  that  your  petitioner  has  also  a  place  of  business  at  Ceiba 
Hueca,  aforesaid,  in  the  island  of  Cuba,  at  both  which  places  your  peti- 
tioner carries  on  its  said  business  and  prosecutes  the  purposes  of  its 
incorporation,  according  to  its  charter  or  certificate  of  organization,  a 
certified  copy  of  which  is  hereunto  annexed,  marked  "Exhibit  A,"  and 
made  a  part  of  this  petition. 

IL  That  your  petitioner's  stockholders  and  officers  are  (1)  Joseph 
Rigney,  your  petitioner's  president,  who  resides  part  of  the  time  at 
Ceiba  Hueca  aforesaid,  as  resident  manager  of  your  petitioner's  ''  Cen- 
tral Teresa"  plantation  and  factory,  and  part  of  the  time  at  the  Hotel 
Savoy,  in  the  city  of  New  York,  and  is  a  naturalized  citizen  of  the 
United  States,  having  been  duly  admitted  as  such  by  the  court  of  com- 
mon pl^s  of  Fairfield  County,  Connecticut,  on  or  about  the  28th  day 
of  October,  1876,  a  certified  copy  of  whose  certificate  of  naturalization 
was  filed  with  his  memorial  of  June  27, 1898,  in  which  he  presented  the 
claim  of  his  former  aforesaid  firm  of  Joseph  Rigney  and  Company 
against  Spain  to  the  Department  of  State,  which  certificate  and  memo- 
rial, together  with  all  reports,  records,  proceedings,  and  other  docu- 
ments now  on  file  or  of  record  in  the  said  Department  relating  to  the 
said  claim,  your  petitioner  prays  may  be  transmitted  to  your  honor- 
able body,  as. in  section  8  of  the  aforesaid  act  of  Congress  provided; 

(2)  Franklin  Farrell,  your  petitioner's  vice-president,  who  resides  at 
Ansonia,  Connecticut,  and  is  a  native-born  citizen  of  the  United  States; 

(3)  Hugh  Kelly,  your  petitioner's  treasurer,  who  resides  in  the  city  of 
New  York,  having  his  offices  in  the  Eagle  Building,  Nos.  71  and  73, 
Wall  street,  in  the  said  city,  and  is  a  native-born  citizen  of  the  United 
States,  and  (4)  James  B.  Dill,  who  resides  at  East  Orange,  New  Jersey, 
and  is  a  native-born  citizen  of  the  United  States,  these  four  persons 
named  in  this  paragraph  holding  together  among  themselves  all  of  the 
capital  stock  of  your  petitioner. 

ILL  That  the  aforesaid  firm  and  copartnership  of  Joseph  Rigney 
and  Company,  composed  of  the  said  Joseph  Rigney  and  the  said 
Franklin  Farrell,  remained  in  existence  until  the  23d  day  of  March, 
1899,  when  the  business,  good  will,  and  assets  of  the  said  firm,  includ- 
ing its  claim  against  Spain,  which  was  filed  as  aforesaid  by  the  said 
Joseph  Rigney  in  the  Department  of  State,  were  transferred  to  your 
petitioner,  and  that  the  said  claim,  which  will  be  hereinafter  more 
fully  set  fortii,  is  now  entirely  and  exclusively  the  property  of  your 
petitioner. 

IV*  That  in  the  month  of  February ,  1895,  and  prior  thereto,  the  said 
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firm  of  Joseph  Rigney  and  Company  were  the  owners  in  fee  of  the  said 
plantation  and  sugar  factory  now  owned  by  your  petitioner,  known  as 
the  "Central  Teresa,"  situated  at  Ceiba  Hueca,  in  the  district  of 
Manzanillo,  province  of  Santiago  deCuba,  and  island  of  Cuba,  consist- 
ing of  8,978  acres  of  land,  more  or  less,  planted  for  the  most  part  in 
sugar  cane,  and  including  a  factory  building,  constructed  of  iron  and 
equipped  with  machinery  adequate  for  an  output  of  twenty-five  mil- 
lion pounds  (25,000,0(»0  lbs.)  of  sugar  per  annum,  iron  warehouses, 
brick  and  stone  dwelling  house,  supply  house,  machine  shop,  black- 
smith shop,  carpenter  shop,  lime  kiln,  and  all  the  necessary  equip- 
ment for  the  manufacture  of  sugar  and  molasses  from  cane;  also 
dwellings  for  one  thousand  (1,000)  laborers,  a  wharf  immediately  in 
front  of  the  factory  and  warehouses,  one  thousand  (1,000)  head  of 
working  cattle,  mules,  and  horses,  with  a  corresponding  supply  of 
agricultural  implements,  wagons,  and  carts,  the  whole  representing  a 
cash  value  of  one  million  five  hundred  and  sixty-five  thousand  dollars 
(11,565,000). 

V.  That  at  the  outbreak  of  the  rebellion  on  the  island  of  Cuba,  on 
or  about  the  24th  of  February,  1895,  and  for  six  years  previously,  this 
establishment  was  in  full  and  successful  operation;  that  on  or  about 
the  27th  of  February,  1895,  a  number  of  Cuban  insurgents,  then  in 
revolt  against  the  Spanish  authorities  of  the  said  island,  came  upon 
the  said  plant4>,tion  and  set  on  fire  and  burned  the  sugar  cane  then  stand- 
ing on  42  caballerias  (about  1,400  acres)  of  land,  containing  by  a  care- 
ful estimate  at  least  38,600  carretadas  or  cart  loads  of  cane,  each  carre- 
tada  or  cart  load  weighing  2,500  pounds,  and  being  worth  at  the  sugar 
factory  on  the  place  three  dollars  ($3.00)  per  cart  load,  entailing  a  loss 
on  that  occasion  of  one  hundred  and  eight  thousand  dollars  ($108,000), 
upon  your  petitioner's  assignors. 

VI.  That  the  Spanish  authorities,  civil  and  military,  were  previously 
well  aware  of  the  danger  of  such  unlawful  proceedings  and  such  wanton 
destruction,  but  whether  from  sympathy  with  the  same  when  suffered 
by  citizens  of  the  United  States,  or  from  indifference,  or  mere  negli- 
gence, the  said  authorities  took  no  proper  measures  to  protect  the  said 
property  and  utterly  failed  to  use  the  means  within  their  power  for 
preventing  the  said  losses  and  injuries  or  capturing  and  punishing  the 
said  insurgents. 

Vn.  That  on  or  about  the  4th  of  March,  1897,  a  band  of  the  said 
insurgents  again  invaded  the  said  estate  and  set  on  fire  and  consumed 
all  the  standing  cane  on  or  about  four  thousand  five  hundred  (4,500) 
acres  of  land,  belonging  to  the  said  estate,  and  containing  by  a  careful 
estimate  an  average  of  thirty  (30)  carretadas  or  cart  loads  of  cane  per 
acre,  to  wit,  one  hundred  and  thirty -five  thousand  (135,000)  carretadas, 
which  were  worth  at  the  factory  on  the  premises  three  dollars  ($3.00) 
per  carretada  or  cart  load  of  2,500  pounds,  thus  entailing  an  additional 


Digitized  by 


Google 


CLAIMS    BEFORE   SPANISH   TREATY    CLAIMS    COMMISSION.         79 

loss  of  four  hundred  and  five  thousand  dollars  ($405,000)  upon  your 
petitioner's  assignors. 

Vin.  That  on  or  about  the  4th  of  January,  1898,  and  for  several 
days  thereafter,  parties  of  the  said  insurgents  again  invaded  the  said 
estate  in  large  numbers  and  set  on  tire  and  consumed  the  sugar  cane 
then  standing  on  about  4,500  acres  of  land,  containing  by  a  careful 
estimate  an  average  of  thirty  carretadas  or  cart  loads  per  acre,  and 
amounting  in  all  to  one  hundred  and  thirty -five  thousand  (135,000) 
carretadas,  worth  at  the  factory  on  the  said  estate  three  dollars  ($3.00) 
per  carretada  or  cart  load  of  2,500  pounds,  and  thus  entailing  a  further 
loss  of  four  hundred  and  five  thousand  dollars  ($405,000)  upon  your 
petitioner's  assignors. 

IX.  That  the  contract  price  for  sugar  cane  in  many  instances  was  at 
that  time,  and  is  now,  in  the  island  of  Cuba  six  per  centum  (6  per 
cent)  of  its  weight  in  first  sugar,  and  that  a  carretada  or  cart  load  of 
cane  (2,500  pounds,  Spanish)  yields  150  pounds  of  first  sugar,  the  cash 
value  of  which  during  the  years  1895,  1896,  and  1897  averaged  two 
and  a  half  cents.  United  States  currency,  per  pound,  making  the 
value  of  a  carretada  or  cart  load  of  2,500  pounds  of  cane  three  dollars 
and  seventy -five  cents  ($3.75),  from  which  should  be  deducted  seventy- 
five  c«nts  for  cutting  and  piling  on  the  carts,  leaving  the  value  $3.00 
per  carretada,  as  aforesaid. 

X.  That  on  or  about  the  '2r)th  day  of  July,  1896,  a  force  of  the  said 
insurgents  invaded  the  dwelling  house,  outbuildings,  corrals,  and  works 
of  the  said  estate,  and  drove  off  nine  hundred  and  sixty  (960)  head  of 
working  cattle,  broken  to  the  yoke,  sixteen  (16)  mules  imported  from 
the  United  States,  and  twenty -four  (24)  horses,  the  average  value  of 
which  was  sixty  dollars  ($60)  per  head,  entailing  a  loss  of  sixty 
thousand  dollars  ($60,000)  upon  your  petitioner's  assignors,  which 
could  not  now  be  repaired  in  kind  for  less  than  one  hundred  thousand 
dollars  ($100,000)  by  reason  of  the  great  advance  in  the  price  of  such 
animals.  The  said  insurgents  on  this  occasion  stole  and  carried  off  the 
tools,  implements,  and  supplies  of  the  establishment,  including  belts, 
bar  iron,  oils,  and  15,000  new  empty  sugar  sacks,  amounting  in  value 
together  to  twelve  thousand  dollars  ($12,000),  as  per  the  following 
itemized  schedule: 

Fifteen  thousand  (15,000)  sugar  sacks,  at27ctB $4,050.00 

140    feetoflZ^' Acme  belting,  at  $4.30  per  ft $602.00 

300      "     "10'''      "  •*       "    3.80    "     " 1,140.00 

200      ««     ««    S^      "  "       "    1.50    "     " 300.00 

1,000"    "    4^ double      "      "    1.10    "    " 1,100.00 

600     "    "    3^      "  "      "     .75    "    " 450.00 

3  592  00 

1,000  feet  of  2}^  fire  house,  at  $1.30  per  ft 1,300.00 

Onozries,  "   2.50each 15.00 

1  hoee  cart  and  thiee  reels 180.00 

1,495.00 
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4barrelBcentrifagaloil,  185  gallons,  at  $1.10 $203.50 

6       "      valvoline     "    260       "       "   1.20 312.00 

2,500 IbB.  grease,  at  18  cts 450.00 

$966.50 

2  barrels  of  paint 63.50 

1  forge,  $1.20;  1  anvil, $65;  smiths' tools,  $75 260.00 

9,000  lbs.  bar  iron,  $360;  800  lbs.  steel,  $120 480.00 

120  twist  drills,  ir  tor $343.00 

8doz.  assortedfiles 95.00 

12sledges,  $40;  36  hammers,  $52 92.00 

6  seta  of  bolt  stocks  and  dies,  60  taps 160.00 

10"    "pipe     "        "      "     20    "     404.00 

1,094.00 

1,834.00 

Total 12,000.00 

The  said  insurgents  also  set  on  fire  and  destroyed  the  dwellings  in 
the  fields,  about  200  in  number,  constructed  for  the  laborers  on  the 
estate,  and  averaging  in  value  fifty  dollars  ($50)  each,  or  ten  thousand 
dollars  ($10,000)  in  all,  and  they  also  looted  and  spoliated  the  dwelling 
house,  destroying  or  carrying  oflF  household  furniture,  carpets,  rugs, 
clocks,  mirrors,  china,  glassware,  bedding,  linen,  clothing,  books,  pic- 
tures, and  all  the  equipments  of  the  laboratory,  office,  and  drafting 
room,  to  the  value  of  ten  thousand  dollars  ($10,000),  as  per  the  follow- 
ing itemized  schedule: 

Drapery  of  24  windows,  at  $26  each $600.00 

Furniture  of  7  bedrooms 1,600.00 

2  mirrors  and  consols,  $450;  1  mirror,  $136 586.00 

Upholstered  furniture,  $1,200;  dining  room,  $600 1, 800. 00 

China  and  glass,  $650;  silver,  $388;  table  linen,  $500 1, 538. 00 

Bed  linen,  $300;  carpets  and  rugs,  $800;  clocks,  $138 1, 238. 00 

2paintings,  $240;  engravings,  $180 420.00 

Water  colors  and  photographs 240. 00 

aothing 130.00 

$8,132.00 

Chemical  laboratory  and  office: 

Analytical  balance,  $135;  sugar  scale,  $65 200.00 

Specific  gravity  scales,  $36;  extras,  $25 61.00 

Polariscope  and  tubes,  $120;  platinum  furnace,  $48 168.  OO 

Oven  and  desiccator,  $24;  brix  test  spindles,  $36 60. 00 

Flasks,  funnels,  pi  pets,  bottles,  stands,  etc 125. 00 

Chemical  material  and  filter  paper 75.00 

689.00 

Drawing  instruments,  $113;    surveying  outfit,   $150;  blue    printing 

outfit,  $36;  telescope,  $120 419.00 

Books 760.00 

Total 10,000.00 

Among  the  books  valued  at  $760  in  the  foregoing  schedule  were: 
Two  Bibles;  Life  of  Christ;  Life  of  the  Virgin  Mary;  Lives  of  the 

Saints;  R.  C.  prayer  books;  hymn  books  and  other  religious  works; 

Haverty's  History  of  beland;  Drury's  Rome,  16  vols,  (subscription); 
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DecKne  and  Fall  of  Rome,  4  vols. ;  History  of  England,  6  vols. ;  Pres- 
cott's  Works;  Complete  Works  of  Shakspeare;  Washington  Irving; 
Hawthorne;  Longfellow;  Scott;  Dickens;  Thackeray;  BulwerLytton; 
British  Poets  from  Chaucer  to  Longfellow,  in  26  vols.;  Schiller's 
Works,  7  vols.  (English);  Encyclopedia  Britannica,  9th  edition,  26  vols. ; 
Century  Dictionary,  7  vols.;  Encyclopedia  of  Chemistry,  2  vols.; 
Historia  Natural  (Spanish),  15  vols. ;  Cuentos  Peruanos,  10  vols. ;  works 
of  Cervantes,  E^pronceda,  and  other  Spanish  writers;  many  engineer- 
ing and  chemical  text-books. 

XI.  That  the  said  raid  of  the  insurgents  on  the  buildings  of  the 
"Teresa"  estate  was  made  possible  and  invited  by  the  unnecessary 
withdrawal  of  a  detachment  of  Spanish  troops  which  had  been  quar- 
tered at  the  sugar  factory  on  the  premises  from  May,  1895,  until  a 
day  or  two  before  the  property  was  raided  and  plundered,  on  or  about 
tiie  25th  of  July,  1896,  as  stated  in  paragraph  X  of  this  petition;  that 
shortly  thereafter,  to  wit,  on  the  7th  of  August,  1896,  your  petitioner's 
pi*esident,  the  said  Joseph  Rigney,  who  was  one  of  the  owners  and  the 
resident  manager  of  tlje  said  estate,  to  which  he  was  then  proceeding 
on  his  way  from  New  York,  visited  General  Bosch,  the  commander  of 
the  Spanish  forces  at  Manzanillo,  for  the  purpose  of  obtaining  some 
guarantee  of  protection  for  the  property  and  a  pass  to  go  by  water  to 
Ceiba  Hueca,  with  certain  assistants,  to  commence  the  work  for  the 
crop  of  1896-1897;  that  General  Bosch  said  to  Mr.  Rigney  that  he 
would  allow  him  to  go  by  horseback,  but  not  by  water  to  the  planta- 
tion; that  he  (the  general)  could  not  give  any  guarantee  of  protection, 
and  that  application  therefor  should  be  made  to  the  general-in-chief ; 
that  General  Bosch  also  informed  Mr.  Rigney  then  and  there  that  it 
was  at  his  (the  general's)  instance  that  the  detachment  of  troops  had 
been  withdrawn  from  the  "Teresa"  estate,  because  he  believed  such 
withdrawal  to  be  to  the  interest  of  the  Government,  although  he 
intended  to  protect  the  neighboring  plantation,  "  Ysobel,"  of  Media 
Luna,  all  he  could,  because  it  deserved  such  protection,  and  that,  while 
he  respected  Mr.  Rigney  personally,  he  regarded  the  North  Americans 
as  the  greatest  enemies  of  Spain;  that  they  were  the  cause  of  the 
insurrection  and  were  sustaining  it,  and  that  it  interested  him  very 
little  whether  Mr.  Rigney  made  a  crop  or  not. 

That  Mr.  Rigney  thereupon  proceeded  to  Havana,  and,  in  company 
with  Consul-General  Lee  and  Vice-Consul-General  Springer,  had  an 
interview,  on  or  about  the  13th  day  of  August,  1896,  with  Captain- 
General  Weyler,  who  told  him  to  arrange  with  General  Bosch  as  best 
he  could;  that  General  Weyler  the  next  day  gave  Mr.  Rigney  a  pass, 
good  for  two  months,  to  go  to  the  "  Central  Teresa"  estate;  that  Mr. 
Rigney  thereupon  returned  to  Manzanillo,  and  on  the  19th  of  August, 
1896,  reported  again  to  General  Bosch  and  was  referred  by  him  to 
Colonel  Louis  Otero,  who,  several  days  later,  informed  him  in  writing 
S.  Doc. 
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that  he  and  his  eight  assistants  could  go  to  Ceiba  Hueca  by  land,  with 
food  for  fifteen  days,  from  either  of  the  two  garrisoned  points,  San 
Ramon  or  Campechuela.  Being  refused  permission  to  go  by  water  to 
the  estate,  and  his  assistants  being  afraid  to  go  by  land  on  account  of 
the  insecurity  of  life  and  property  on  the  road,  Mr.  Rigney  requested 
Mr.  Hugh  Kelly,  of  New  York,  the  factor  of  the  "Teresa"  estate,  to 
explain  the  situation  to  the  Spanish  minister  in  Washington  and  beg 
him  to  appeal  to  General  Weyler  to  restore  the  detachment  of  guards 
to  the  estate  and  enable  the  owners  to  save  the  property  from  total 
destruction. 

The  fact  was  at  this  time,  and  it  was  so  stated  by  Mr.  Kelly  to  the 
Spanish  minister  at  Washington  (Mr.  Dupuy  de  Lome),  that  the 
"Central  Teresa"  was  the  only  plantation  in  the  Manzanillo  district 
from  which  the  Spanish  guards  had  been  removed,  and  that  this  mani- 
fest discrimination  had  exposed  the  property  to  the  looting  and  spolia- 
tion from  which  it  had  suffered  in  the  preceding  month,  and  was  giving 
opportunity,  if  not  a  direct  invitation,  to  the  insurgents  for  the 
destruction  of  the  machinery,  the  factory,  the  dwelling  house,  and  the 
other  buildings  still  standing  on  the  premises.  The  United  States 
consul-general  at  Havana  also  made  representations  to  the  Department 
of  State  in  regard  to  this  discrimination,  and  (as  will  appear  from 
Papers  Relating  to  the  Foreign  Relations  of  the  United  States  for 
1896,  pp.  702,  703,  of  which  your  honorable  body  will  take  judicial 
notice)  the  Acting  Secretary  of  State,  under  date  of  August  20, 1896, 
sent  the  following  instructions  to  the  United  States  minister  at 
Madrid: 

I  inclose  a  copy  of  a  dispatch  from  our  consul-general  at  Habana,  reporting  that  by 
the  orders  of  General  Bosch,  commanding  at  Manzanillo,  all  protection  had  been  with- 
drawn from  the  "Teresa"  plantation,  belonging  to  certain  American  citizens,  Messrs. 
Farrell  and  Rigney,  and  permission  had  been  refused  the  latter  to  proceed  to  the 
plantation. 

The  commanding  general  stated  that  no  charges  had  been  made  against  the  own- 
ers, for  whom  personally  he  had  great  respect,  but  alleged  as  grounds  for  his  action 
"that  the  North  Americans  were  the  greatest  enemies  of  Spain,  because  they  were  the 
cause  of  this  war,  and  the  ones  who  were  keeping  it  up,  and  that  Spain  knew  how  to 
punish  her  enemies,  and  that  he  cared  nothing  for  the  losses  they  might  suffer;  also, 
he  cared  nothing  if  the  crop  was  taken  off  or  not,  and  he  believ«i  that  his  Govern- 
ment thought  the  same." 

The  neighboring  plantations  have  continued  to  receive  protection. 

The  result  of  Greneral  Bosch's  action  has  been,  in  the  words  of  one  of  the  owners, 
that  the  men  on  the  place  have  all  been  driven  off,  the  house  broken  into,  his  furni- 
ture and  other  effects  carried  off,  as  well  as  all  of  his  stock. 

You  may  represent  this  case  strongly  to  the  Spanish  Grovemment,  and  ask  that 
positive  orders  be  issued  to  see  that  no  discrimination  in  the  matter  of  protection 
against  American-owned  property  is  permitted. 

Xn.  That  you  petitioner's  president,  the  said  Joseph  Rigney,  rep- 
resenting his  said  firm,  was  obliged  to  employ,  arm,  equip,  and  main- 
tain a  guard  of  Spanish  soldiers,  consisting  of  one  lieutenant,  two 
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sergeants,  and  twenty-seven  privates,  at  the  said  firm's  expense,  for 
the  protection  of  the  buildings  and  other  property  on  the  plantation, 
at  a  cost  of  $1,000  per  month,  to  wit,  from  January,  1897,  to  March, 
1898,  inclusive,  thus  entailing  an  additional  loss  of  $14,000  upon  your 
petitioner's  assignors;  and  that,  inasmuch  as  the  said  guards  were 
stationed  near  the  sugar  factory  and  no  protection  was  afforded  by  the 
Spanish  authorities  to  the  outlying  fields  of  sugar  cane  on  the  said 
estate,  the  growing  crops  on  4,600  acres  of  land  were  set  on  fire  by 
the  insurgents  and  totally  c-onsumed  in  January,  1897,  and  March, 
1898,  as  hereinbefore  set  forth  in  paragraphs  VII  and  VIII  of  this 
petition,  while  the  said  Spanish  guards  were  stationed  on  the  estate 
near  the  factory  as  aforesaid. 

The  efforts  made  by  your  petitioner's  president  to  secure  the  protec- 
tion of  the  Spanish  authorities  for  the  said  estate,  and  other  proceed- 
ings in  tJiis  matter,  are  fully  set  forth  in  the  "Statement  of  Joseph 
Rigney"  filed  in  the  Department  of  State  with  his  memorial,  June 
27th,  1898,  and  in  the  following  letters  and  their  enclosures  and  other 
documents  on  file  in  the  said  Department,  which  will  be  transmitted 
to  your  honorable  body: 

Consul-Greneral  Lee  to  Department,  No.  76,  Angnst  3,  1896; 

Same  to  same,  No.  82,  August  13,  1896; 

Department  to  Minister  Taylor,  No.  562,  August  20,  1896; 

Same  to  Consul-General  Lee,  No.  66,  August  24,  1896; 

Vice-Consul  Hyatt  to  Department,  No.  296,  August  31,  1896; 

Consul-General  Lee  to  Department,  No.  136,  September  17, 1896; 

Department  to  Oonsul-Greneral  Lee,  No.  101,  September  23,  1896; 

Ckmsul-General  Lee  to  Department,  No.  166,  October  7,  1896; 

Same  to  same.  No.  171,  October  10,  1896; 

Department  to  Consul-General  Lee,  No.  133,  October  20,  1896; 

Same  to  same.  No.  139,  October  21,  1896; 

Consul-General  Lee  to  Department,  No.  281,  December  31,  1896; 

Mr.  Hugh  Kelly  to  Department,  January  4,  1897; 

Department  to  Consul-General  Lee,  No.  205,  January  6,  1897; 

Same  to  same.  No.  212,  January  12,  1897; 

Consul-Greneral  Lee  to  Department,  cable,  January  13,  1897; 

Same  to  same.  No.  297,  January  14,  1897; 

Same  to  same.  No.  304,  January  15,  1897; 

Department  to  Mr.  Hugh  Kelly,  January  25,  1897; 

Mr.  Hu^h  Kelly  to  Department,  December  16,  1897; 

Department  to  Mr.  Hugh  Kelly,  December  23,  1897; 

Mr.  Hugh  Kelly  to  Department,  February  15,  1898; 

Department  to  Mr.  Hugh  Kelly,  February  16,  1898; 

Coudert  Bros,  to  Department,  June  27,  1898; 

Department  to  Coudert  Bros.,  June  29,  1898; 

Coudert  Bros,  to  Department,  July  2,  1898; 

Same  to  same,  February  28,  1899; 

Department  to  Coudert  Bros.,  March  2,  1899; 

Coudert  Bros,  to  Department,  April  28,  1899; 

Department  to  Coudert  Bros.,  May  3,  1899; 

Coudert  Bros,  to  Department,  May  11,  1899; 

Department  to  Coudert  Bros.^  May  16,  1899. 


Digitized  by 


Google 


84        CLAIMS   BEFORE   SPANISH   TREATY    CLAIMS   COMMISSIOK. 

Xni.  That  the  claim  of  your  petitioner's  assignors  against  Spain 
had  been  submitted  to  the  Government  of  the  United  States  by  your 
petitioner's  president,  the  said  Joseph  Rigney,  and  had  been  made  the 
subject  of  diplomatic  intervention  by  the  United  States  against  Spain 
prior  to  the  late  war  and  prior  to  the  conclusion  of  the  treaty  of  peace 
between  the  two  countries. 

That  by  the  Vllth  article  of  the  said  treaty  the  United  States  released 
Spain  from  any  and  all  liability  for  or  on  account  of  the  said  claim 
and  itself  agreed  to  adjudicate  and  settle  it; 

That,  as  matter  of  law,  the  United  States  had  the  sovereign  right, 
having  been  victorious  in  the  war,  and,  as  matter  of  fact,  had  the  phys- 
ical power  to  compel  the  Spanish  Government  to  make  such  payment 
in  money  or  territory  as  would  not  only  recoup  the  United  States  for 
its  expenses  in  the  war,  but  also  indemnify  the  citizens  of  the  United 
States  for  all  the  injuries  and  losses  suffered  by  them  since  the  begin- 
ning of  the  late  insurrection  in  Cuba,  whether  inflicted  by  the  Spanish 
authorities  or  the  insurgents  in  arms,  among  which  were  the  injuries 
and  losses  inflicted  on  your  petitioner's  assignors  as  aforesaid; 

That  the  United  States  held  Spain  responsible  for  the  said  insur- 
rection and  its  attendant  evils,  by  which  the  island  had  been  reduced 
to  a  state  of  anarchy,  in  which  the  lives,  liberty,  and  property  of  citi- 
zens of  the  United  States  were  in  constant  jeopardy; 

That  on  this  account  the  United  States  intervened  by  declaring  war 
against  Spain  to  enforce  the  demand  of  Congress,  made  in  the  joint 
resolution  of  April  20,  1898,  requiring  "that  the  Government  of 
Spain  at  once  relinquish  its  authority  and  government  in  the  island  of 
Cuba  and  vdthdraw  its  land  and  naval  forces  from  Cuba  and  from 
Cuban  waters; " 

That,  as  matter  of  fact,  the  territory  ceded  to  the  United  States 
by  Spain  was  received  by  the  United  States  as  indemnity,  not  only  for 
its  national  losses  and  expenses  incident  to  the  war,  but  also  "  for  the 
claims  of  our  citizens  for  injuries  to  their  persons  and  property  dur- 
ing the  late  insurrection  in  Cuba,"  whether  inflicted  by  the  Spaniards 
or  the  insurgents,  as  appears  from  the  following  passage  in  the  note 
of  the  Secretary  of  State  of  the  United  States  to  the  Spanish  Govern- 
ment, under  date  of  July  30, 1898,  which  is  printed  in  tiie  President's 
message  (Ex.  Doc.  No.  62,  Sen.,  65th  Cong.,  3d  sess.,  p.  274),  of 
which  your  honorable  body  will  take  judicial  notice: 

The  United  States  will  require: 

First  The  relinquishment  by  Spain  of  all  claim  of  sovereignty  over  or  title  to  Cuba 
and  her  immediate  evacuation  of  the  island. 

Second.  The  President,  desirous  of  exhibiting  signal  generosity,  will  not  now  put 
forward  any  demand  for  pecuniary  indemnity.  Nevertheless  he  can  not  be  insen- 
sible to  the  losses  and  expenses  of  the  United  States  incident  to  the  war  or  to  2^ 
daims  ofcvr  citusemfor  wjwne*  to  their  penom  and  property  duringihe  laie  insurreation 
m  Cuba,  He  must,  ^lerrforCf  require  the  cession  to  the  United  States  and  the  imme- 
diate evacuation  by  Spain  of  the  island  of  Porto  Rico  and  other  islands  now  under 
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the  sovereignty  of  Spaiii  in  the  West  Indies,  and  also  the  oesEdon  of  an  island  in  the 
Ladrones,  to  be  selected  by  the  United  States. 

Hiird.  On  smUar  grounds  the  United  States  is  entitled  to  occupy  and  will  hold  the 
city,  bay,  and  harbor  of  Manila  pending  the  conclusion  of  a  treaty  of  peace  which 
shall  determine  the  control,  disposition,  and  government  of  the  Philippines. 

That  this  was  the  purpose  of  the  said  cession  of  territory  to  the 
United  States  appears  also  from  the  protocols  of  the  negotiations 
between  the  peace  commissioners  printed  on  pp.  58  and  95  of  the 
same  official  document;  and  that  the  claim  of  your  petitioner's  assignoi*s, 
and  many  other  claims  of  citizens  of  the  United  States  growing  pri- 
marily out  of  the  acts  of  the  insurgents,  were  then  pending  in  the 
Department  of  State  of  the  United  States  and  in  the  foreign  office  of 
Spain,  and  were  known  to  both  Governments,  and  were  the  identical 
claims  of  which  the  commissioners  were  treating: 

That  in  the  IVth  article  of  the  treaty,  as  proposed  by  the  Spanish 
Commissioners  (i5.,  58),  the  said  cessions  of  territory  were  declared  to 
be  made  ^'as  compensation  for  the  losses  and  expenses  occasioned  the 
United  States  by  the  war,  ^nd  far  the  claims  of  its  citisens  hy  reason  of 
the  injuries  and  damages  they  may  han)e  suffered  in  their  persons  and 
property  during  the  last  insurrection  in  Ouba;^^  that  the  commission- 
ers for  the  United  States  replied,  in  effect  (iJ.,  95),  that  they  admit- 
ted the  truth  of  this  declaration  and  that  they  intended  that  it  should 
appear  in  some  proper  form  in  the  treaty;  "that  the  cession  of  Porto 
Rico  and  the  other  islands  above  referred  to  was  on  accov/nt  of  indem- 
nity for  the  losses  amd  vnjuries  of  AmerUxm  citizens  and  the  cost  of  the 
war;''  and  they  also  said  (iJ.,  95)  that  "this  view  had  been  expressed 
in  the  note  addressed  to  the  Spanish  Government  containing  the  demand 
of  the  President  of  the  United  States,  and  the  American  commissioners 
recognized  the  force  and  meaning  of  that  demand." 

Your  petitioner  therefore  alleges  as  mixed  matter  of  fact  and  law 
that  the  United  States  has  received  value  for  the  claim  of  your  peti- 
tioner's assignors,  and  has  promised,  and  is,  in  equity  and  by  the 
principles  of  international  law,  bound  to  pay  it;  also,  that  this  is  the 
true  meaning  and  intent  of  the  Vllth  section  of  ihe  said  treaty,  so  far 
as  it  concerns  your  petitioner's  claim,  and  all  other  claims  growing 
out  of  the  acts  of  the  insurgents,  as  well  as  those  growing  out  of  the 
acts  of  the  Spanish  authorities,  in  the  recent  insurrection  in  Cuba. 

Your  petitioner  is  also  advised,  and  alleges  as  matter  of  law,  that 
by  assuming  the  liability  of  Spain  the  United  States  has  become  liable 
for  the  losses  and  injuries  inflicted  by  the  insurgents  in  Cuba  on  the 
persons  and  property  of  citizens  of  the  United  States,  because  Spain 
herself  was  liable  for  the  same  under  the  law  of  nations,  the  Spanish 
Government  having  contended  that  there  was  no  war,  in  the  sense  of 
that  law,  in  Cuba,  and  that  she  could  maintain  order  and  protect  life 
and  property  without  the  intervention  of  any  foreign  state,  thus  pre- 
venting the  United  States  from  sooner  intervening  for  the  protection 
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and  redress  of  citizens  of  the  United  States  residing  on  the  island;  and 
also  because  the  insurgents  were  never  in  fact  recognized  as  bellig- 
erents either  by  Spain,  the  United  States,  or  any  other  sovereignty, 
and  Spain  was  therefore  internationally  responsible  for  due  pro- 
tection to  the  persons  and  property  of  neutral  foreigners  residing  in 
the  island. 

Your  petitioner  is  also  advised,  and  alleges  as  matter  of  law,  that 
Spain  was  liable  for  the  damages  claimed  in  this  case  by  reason  of  her 
negligence  in  failing  to  protect  the  said  "Teresa"  estate,  and  also  by 
reason  of  the  discrimination  made  against  the  owners  on  account  of 
their  nationality  by  the  Spanish  authorities. 

In  addition  to  the  losses  hereinbefore  mentioned,  amounting  to  one 
million  and  six  thousand  dollars  ($1,006,000),  your  petitioner  claims 
two  hundred  and  fifty  thousand  dollars  ($250,000)  for  damages  suffered 
by  your  petitioner's  assignors  and  your  petitioner  in  their  business  for 
want  of  the  use  of  the  sums  so  lost  as  aforesaid  from  the  dates  of  the 
respective  losses,  as  hereinbefore  set  forth,  to  wit: 
For  the  loss  of  303,600  carretadas  or  cartloads  of  sugar  cane,  at  13.00 
per  load — 33,600  loads  of  which  were  destroyed  by  fire  on  or  alx>iit 
the  27th  of  February,  1895;  135,000  loads  so  destroyed  on  or  about 
the  4th  of  March,  1897;  and  135,000  loads  so  destroyed  on  or  about 
the  4th  of  January,  1898,  as  hereinbefore  set  forth  in  Paragraphs  V, 
VI,  VII,  and  VIII  of  this  petition,  which  losses  were  reckoned  and 
charged  as  300,000  loads  (instead  of  303,600),  at  $3.00  per  load,  in 
the  memorial  which  your  petitioner's  president  addressed  to  the  De- 
partment of  State,  as  aforesaid,  on  or  about  the  27th  of  June,  1 898. .     $900, 000. 00 
For  the  loss  of  1,000  head  of  cattle,  worth  $60,000;  tools,  implements, 
and  supplies  of  the  sugar  factory,  worth  $12,000;  200  dwellings  for 
laborers,  worth  $10,000;  household  furniture,  books,  pictures,  labo- 
ratory, office  and  drafting-room  equipments,  worth  $10,000,  a^  item- 
ized in  Paragraph  X  of  this  petition,  making  together 92, 000. 00 

For  arming  and  maintaining  a  Spanish  guard  at  the  factory  on  the 
** Teresa"  estate  from  January,  1897,  to  March,  1898,  inclusive,  14 
months,  at  $1,000  per  month,  as  stated  in  Paragraph  XII  of  this 
petition 14, 000. 00 

Making 1,006,000.00 

For  damages  to  your  petitioner's  assignors'  and  your  petitioner's  busi- 
ness, resulting  from  the  deprivation  of  the  use  of  the  said  amount 
from  the  dates  of  the  aforesaid  losses  until  payment  of  indemnity  . .      250, 000. 00 

Making 1,256,000.00 

Wherefore,  upon  the  facts  and  the  law,  your  petitioner  prays  for  an 
award  in  its  favor  from  your  honorable  Commission  against  the 
United  States  for  the  sum  of  one  million  two  hundred  and  fifty-six 
thousand  ($1,256,000)  doUai-s,  payable  as  in  the  aforesaid  act  of  Con- 
gress provided. 

Joseph  Rigney, 
PreBident  Central  Teresa  Sugar  Co. 
CouDERT  Brothers  &  Crammond  Kennedy, 
AUomeyafor  Petitioner^  Bond  Building^  Wa^hvngtan^  D.  O. 
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City,  County,  and  State  op  New  York,  as: 

Joseph  Rigney,  being  of  full  age,  and  having  been  duly  sworn,  on 
his  oath  saith  that  he  is  the  president  of  Central  Teresa  Sugar  Com- 
pany, the  petitioner  in  the  foregoing  petition  named;  that  he  was 
senior  partner  of  the  firm  of  Joseph  Rigney  &  Co.,  predecessors  in 
business  and  assignors  of  the  said  petitioner;  that  he  was  one  of  the 
owners  and  resident  manager  of  the  Teresa  sugar  factory  and  planta- 
tion, and  is  the  same  person  as  the  Joseph  Rigney  in  the  said  petition 
mentioned;  that  he  has  read  the  said  petition  and  knows  its  contents; 
that  all  the  mattei*s  and  things  therein  stated  of  his  own  knowledge 
are  true,  and  that  all  the  matters  and  things  which  are  therein  stated 
upon  information  and  belief  ho  verily  believes  to  be  true. 

Joseph  Rigney, 
President  Central  Tei^esa  Sugar  Co. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  June,  1901. 
[seal.]  Chas.  a.  Conlon, 

Nota/ry  Public,  ]f.  T.  Co. 


Exhibit  A. 

OBRTMIOATB  OP  ORGANIZATION  OF  THE  CENTRAL  TERESA  SUGAR 

COMPANY. 

This  is  to  certify  that  we,  the  undersigned,  do  hereby  associate  our- 
selves into  a  company,  under  and  by  virtue  of  the  provisions  of  an  act 
of  the  legislature  of  the  State  of  New  Jersey  entitled  "An  act  con- 
cerning corporations"  (approved  April  7, 1875)  and  the  several  supple- 
ments thereto  and  amendments  thereof,  for  the  purposes  hereinafter 
mentioned,  and  to  that  end  we  do  by  this,  our  certificate,  set  forth: 

First.  That  the  name  which  we  have  assumed  to  designate  such 
company  and  to  be  used  in  its  business  and  dealings  is  "Central 
Teresa  Sugar  Company." 

Second.  That  the  place  within  this  State  in  which  the  principal  part 
of  the  business  of  said  company  is  to  be  transacted  and  where  the 
operations  and  business  of  the  company  are  to  be  carried  on,  and  which 
is  to  be  its  principal  place  of  business  within  this  State  and  the  place 
where  its  principal  olfice  is  to  be  located,  is  the  city  of  Jersey  City,  in 
tiie  county  of  Hudson;  and  the  business  of  said  company  is  also  to  be 
conducted  in  such  other  townships  and  cities  in  this  State  as  the  nature 
and  progress  of  the  business  of  the  corporation  shall  from  time  to  time 
render  necessary  or  desirable. 

The  said  oompany  will  carry  on  a  portion  of  its  business  out  of  this 
State. 
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The  principal  office  and  place  of  business  out  of  this  State  will  be 
situated  at  Ceiba  Hueca,  Manzanillo,  Cuba. 

The  company  also  proposes  to  carry  on  business  outside  of  the  State 
of  New  Jersey  and  Ceiba  Hueca,  Manzanillo,  Cuba,  and  in  such  other 
places  in  the  several  States  and  Territories  of  the  United  States  and 
in  such  foreign  countries  as  shall  from  time  tp  time  be  found  necessary 
and  convenient  for  the  purposes  of  the  company's  business. 

Third.  That  the  objects  for  which  the  company  is  formed  and  the 
business  which  it  will  carry  on  are  as  follows: 

{a)  To  manufacture,  purchase,  or  otherwise  acquire,  hold,  own,  mort- 
gage, pledge,  sell,  assign,  and  transfer,  and,  generally  speaking,  in  the 
same  manner,  to  the  same  extent  as  natural  persons  might,  could,  or 
would  do  to  manufacture,  invest,  trade,  and  deal  in  goods,  wares,  and 
merchandise,  and  real  and  personal  property  of  every  class  and  descrip- 
tion, and  especially  to  carry  on  the  business  of  purchasing,  refining, 
selling,  dealing  in,  and  manufacturing  sugars  of  all  kinds  and  all 
products  of  the  sugar  cane. 

Including  the  acquisition  by  purchase,  by  manufacture  or  otherwise, 
of  all  materials,  supplies,  machinery,  and  other  articles  necessary  or 
convenient  for  use  in  connection  with  and  in  cariying  on  the  business 
aforesaid. 

To  own,  hold,  sell,  and  convey  real  estate  of  every  kind  and  with- 
out limit  as  to  amount,  in  any  of  tiie  places  herein  specified,  or  else- 
where. 

(b)  To  acquire  the  good  will,  rights,  property  and  franchises  of  the 
sugar  estate  "Central  Teresa,"  at  Ceiba  Hueca,  Manzanillo,  in  the 
island  of  Cuba,  West  Indies,  or  of  any  other  person,  firm,  association, 
or  corporation  engaged  in  any  such  business  as  is  referred  to  in  subdi- 
vision (a),  and  to  acquire  and  undertake  the  whole  or  any  part  of  the 
assets  and  liabilities  of  any  such  business,  or  of  any  such  person,  firm, 
association,  or  corporation,  and  also  to  take,  make,  execute,  or  enter 
into,  commence,  carry  on,  complete,  either  with  or  without  modifica- 
tion, prosecute  and  defend  all  steps,  contracts,  agreements,  negotiations, 
legal  and  other  proceedings,  compromises,  agreements,  and  schemes, 
and  to  do  all  other  acts,  mattei*s,  and  things  which  shall  at  any  time 
appear  conducive  or  expedient  for  the  protection  of  the  company  as 
holders  of,  or  interested  in,  any  such  properties  mentioned  or  referred 
to  herein. 

{c)  To  construct,  build,  purchase,  acquire,  own,  operate,  and  main- 
tain, mortgage  or  create  lien  upon,  lease,  sell,  convey,  or  dispose  of, 
plants,  works,  and  property,  real  and  personal,  of  any  kind  and  char- 
acter and  without  limit  as  to  amount,  including  elevators,  warehouses, 
boats  propelled  by  steam  or  other  power,  factories,  dwellings,  distil- 
leries, and  manufacturing  and  other  plants  of  all  kinds. 
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(d)  To  develop  and  turn  to  account  any  land  acquired  by  or  in  which 
the  company  is  interested,  and  in  particular  by  laying  out  and  pre- 
paring the  same  for  building  purposes^  constructing,  altering,  pulling 
down,  decorating,  maintaining,  furnishing,  fitting  up,  and  improving 
buildings,  and  by  planting,  paving,  draining,  farming,  cultivating, 
letting  on  building  lease  or  building  agreement,  and  by  advancing 
money  to  and  entering  into  contracts  and  arrangements  of  all  kinds 
with  builders,  tenants,  and  others  to  construct,  maintain,  improve, 
develop,  work,  control,  and  manage  any  water  works,  gas  works, 
reservoirs,  roads,  tramways,  electric  power,  heat  and  light  supply 
works,  telephone  works,  hotels,  clubs,  restaurants,  baths,  places  of 
amusement,  pleasure  grounds,  parks,  gardens,  reading  rooms,  stores, 
shops,  dairies,  and  other  works  and  conveniences  which  the  company 
may  think,  directly  or  indirectly,  conducive  to  these  objects,  and  to 
contribute  or  otherwise  assist  or  take  part  in  the  construction,  main- 
tenance, development,  working,  control,  and  management  thereof. 

(e)  To  build,  purchase,  lease,  or  otherwise  acquire,  to  manage,  main- 
tain, control,  and  operate  by  ihe  use  of  horse,  steam,  electric,  and 
other  power,  and  to  sell,  lease,  or  otherwise  dispose  of  railways  and 
railway  plants,  properties,  equipments,  franchises,  and  rights.  Such 
railroads,  however,  to  be  wholly  in  such  foreign  countries. 

(y*)  To  enter  into,  make,  perform,  and  carry  out  contracts  of  every 
kind  with  any  person,  firm,  association,  or  corporation  engaged  in  any 
business  similar  to  that  referred  to  in  subdivision  (a),  or  with  any 
other  person,  corporation,  or  association. 

iff)  To  purchase,  acquire,  hold,  sell,  assign,  transfer,  mortgage, 
pledge,  exchange,  or  otherwise  dispose  of  bonds,  mortgages,  deben- 
tures, notes,  obligations,  or  shares  of  the  capital  stock  of  any  corpo- 
ration or  corporations  created  under  the  laws  of  this  or  any  other 
State  or  country,  and  to  exercise  while  owner  thereof  all  the  rights, 
powers,  and  privileges,  including  the  right  to  vote  thereon,  which 
natural  persons  being  the  owners  of  such  stock  might,  could,  or 
would  exercise. 

(A)  To  apply  for,  obtain,  purchase,  lease,  or  otherwise  acquire,  and 
to  use,  operate,  and  introduce,  or  to  sell,  assign,  and  dispose  of,  any 
and  all  inventions,  improvements,  and  processes  used  in  connection 
with  or  secured  under  letters  patent  of  the  United  States  or  otherwise, 
and  any  concessions,  secret  processes  and  the  tike,  and  to  grant  licenses 
in  respect  of,  or  otherwise  to  turn  to  account,  the  property,  rights,  and 
information  so  acquired. 

({)  To  borrow  or  raise  money  by  the  issue  or  sale  of  bonds,  notes, 
or  debentures  of  ihe  company,  or  in  any  other  manner. 

(J)  To  do  all  and  everything  necessary,  suitable,  or  proper,  either  as 
principal  or  agent,  for  the  accomplishment  of  any  of  the  purposes  or 
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attainment  of  any  of  the  objects  hereinbefore  enumerated,  either  alone 
or  in  association  with  other  corporations,  firms,  or  individuals,  and  in 
general  to  engage  in  any  and  all  lawful  business  whatever  necessary 
or  convenient  (except  that  of  an  insurance  company,  a  banking  com- 
pany, a  savings  bank  or  other  corporation  intended  to  derive  profit 
from  the  loan  and  use  of  money,  a  railroad  or  other  company  which 
shall  need  to  possess  the  right  of  taking  and  condemning  lands  in  the 
State  of  New  Jersey),  with  all  the  powers  which  are  now  or  may 
hereafter  be  granted  to  corporations  organized  under  this  act. 

It  is  the  intention  that  the  objects  specified  in  the  third  paragraph 
shall,  except  where  otherwise  expressed  in  said  paragraph,  be  nowise 
limited  or  restricted  by  reference  to  or  inference  from  the  terms  of 
any  other  clause  or  other  paragraph  in  this  charter,  but  that  the 
objects  specified  in  each  of  the  clauses  of  this  paragraph  shall  be 
regarded  as  independent  objects. 

Fourth.  The  portion  of  the  business  of  said  company  which  is  to  be 
carried  on  out  of  this  State  is  any  and  all  of  the  general  operations  or 
business  of  the  company  which  is  specifically  set  forth  in  paragraph 
designated  ''third"  of  this  certificate,  reference  to  which  is  made  with 
the  same  effect  as  if  fully  set  out  at  length  in  this  paragraph,  except- 
ing such  portions  of  the  financial  and  executive  administration  of  this 
company  as  is  by  the  laws  under  which  this  corporation  is  organized 
required  to  be  carried  on  and  maintained  within  the  State  of  New 
Jersey. 

Fifth.  That  the  total  amount  of  the -capital  stock  of  said  company  is 
three  hundred  thousand  dollars  ($300,000),  the  number  of  shares  into 
which  the  same  is  divided  is  three  thousand  (3,000),  and  the  par  value 
of  each  share  is  one  hundred  dollars  ($100). 

The  company  may  use  and  apply  its  surplus  property,  earnings,  or 
accumulated  profits,  authorized  by  law  to  be  reserved  to  the  purchase 
and  acquisition  of  property,  and  to  the  purchase  and  acquisition  of  its 
own  capital  stock,  and  may  take  the  same  in  payment  or  satisfaction 
of  any  debt  due  the  company  from  time  to  time,  and  to  such  extent 
and  in  such  manner  and  upon  such  terms  as  its  board  of  directors  may 
determine,  and .  neither  the  property,  nor  the  capital  stock  so  pur- 
chased and  acquired,  nor  any  of  its  capital  stock  taken  in  payment  or 
satisfaction  of  any  debt  due  to  the  company,  shall  be  regarded  as 
profits  for  the  purpose  of  the  declaration  or  payment  of  dividends, 
unless  a  majority  of  the  board  of  directoi-s  or  a  majority  of  the  stock- 
holders shall  otherwise  determine. 

Sixth.  The  amount  with  which  the  said  company  shall  commence  is 
three  hundred  thousand  dollars  ($300,000),  which  is  divided  into  tiiree 
thousand  (3,000)  shares  of  the  par  value  of  one  hundred  dollars  ($100) 
each. 
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Seventh.  The  names  and  addresses  of  the  stockholders  and  the  num- 
ber of  shares  held  by  each  are  as  follows,  to  wit: 


Name. 


Residence. 


Number 
of  shares. 


Franklin  Farrel 
Joeeph  Rigney . . 

Hugh  Kelly 

J&mesB.  Dill  ... 


Ansonia.  Ck>nn 

Manzanlllo,  Cuba  . 
New  York Citar.... 
East  Orange,  M.J. . 


1,660 

1,200 

149 

1 


Eighth.  The  period  at  which  said  company  shall  commence  is  the 
first  day  of  March,  one  thousand  eight  hundred  and  ninety-five,  and 
the  period  at  which  it  shall  terminate  shall  be  fifty  years  thereafter. 

Ninth.  1.  The  board  of  directors  shall  have  full  and  unrestricted 
power  to  authorize  and  cause  to  be  executed  mortgages  and  liens  upon 
the  real  and  personal  property  of  this  company,  and  to  sell,  in  the 
usual  course  of  business,  property,  both  real  and  personal.  With  the 
consent  in  writing  of  the  holders  of  a  majority  in  amount  of  all  the 
stock  issued  and  outstanding,  the  directors  may  dispose  of  or  sell  the 
entire  property  of  the  corporation  on  such  terms  as  they  may  see  fit. 

2.  The  company  may,  in  its  by-laws,  prescribe  the  number  necessary 
to  constitute  a  quorum  of  its  board  of  directors,  which  number  may 
be  less  than  a  majority  of  the  whole  number, 

3.  The  board  of  directors  may,  by  resolution  passed  by  a  majority 
of  the  whole  board,  designate  three  of  their  number  to  constitute  an 
executive  committee,  who  shall,  for  the  time  being,  have  and  exercise 
all  the  power  of  the  board  of  directoi's  in  the  management  of  the  busi- 
ness and  affairs  of  the  company,  and  have  power  to  authorize  the  seal 
of  the  company  to  be  affixed  to  all  papers  which  may  require  it. 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
first  day  of  March,  one  thousand  eight  hundred  and  ninety-five. 

Franklin  Farrel.     [seal.] 
Hugh  Kelly.  [seal.] 

James  B.  Dill.  [seal.] 

James  B.  Dill, 

Solicitor^  27  Pine  street^  New  York  City. 


State  of  New  York, 

City  and  County  of  New  York^  88 : 
Be  it  remembered  that  on  this  first  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-five,  before  me,  a  com- 
missioner of  deeds  for  the  State  of  New  Jersey,  residing  in  New  York, 
personally  appeared  Franklin  Farrell,  Hugh  Kelly,  and  James  B.  Dill, 
who  I  am  satisfied  are  the  persons  named  in,  and  who  executed  the 
for^p>iiig  certificate;  and  I,  having  first  made  known  to  them,  and 
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each  of  them,  the  contents  thereof,  they  did  each  acknowledge  that 
they  signed,  sealed,  and  delivered  the  same  as  their  voluntary  act  and 
deed. 
[seal.]  S.  Cmstt  Mead, 

A  Commissioner  of  Deeds  for  the  State  of  New  Jersey  ^ 

JSesiding  in  New  York. 

[Endorsed.] 

Received  in  the  Hudson  Co.,  N.  J.,  clerk's  oflBce,  Mar.  4th,  A.  D. 
1895,  and  recorded  in  clerk'*  record  No.  — ,  on  page  — . 

Dennis  McLaughlin, 

ClerK 
Filed  Mar.  7, 1895. 

Henry  C.  Kelsey, 

Secretary  of  State. 


[8J5AL.]  State  of  New  Jbkset, 

DEPARTBfENT  OF  StATB. 

I,  Henry  C.  Kelsey,  secretary  of  state  of  the  State  of  New  Jersey, 
do  hereby  certify  that  the  foregoinj^  is  a  true  copy  of  the  certificate 
of  organization  of  *'  Central  Teresa  Sugar  Company"  and  the  endorse- 
ments thereon  as  the  same  is  taken  from  and  compared  with  the  orig- 
inal filed  in  my  office  on  the  seventh  day  of  March,  A.  D.  1895,  and 
now  remaining  on  file  therein. 

In  testimony  whereof,  I  have  hereunto  set  m}'^  hand  and  affixed  my 
official  seal,  at  Trenton,  this  seventh  day  of  March,  A.  D.  18  ^5. 

j  SEAL  OF  THE   SECRETARY  )  HeNRY   C.    KeLSEY, 

(  OP  STATE.  J  Secretary  of  State. 


[Before  the  Spaninh  Treaty  Claims  Commission.] 

Central  Teresa  Sugar  Company  | 

against  VNo.  97. 

The  United  States.  ) 

AMENDMENT  TO  PETITION. 

To  the  honoralle  the  Sjyanish  Treaty  Claims  Commission: 

Your  petitioner,  the  Central  Teresa  Sugar  Company,  respectfully 
shows: 

I. 

That  your  petitioner  has  been  duly  served  by  the  ARSistant  Attor- 
ney-General with  a  copy  of  a  ^^  motion  for  a  more  specific  statement y"* 
which  motion  reads  as  follows: 

Now  comee  the  United  States,  by  the  Attorney-General,  reserving  aD  other 
exceptions,  and  asks  the  honorable  commission  that  an  order  in  the  above-entitled 
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claim  isBoe  requiring  the  claimant  to  amend  his  petition  and  make  his  itemized 
schedule  more  specific  and  complete,  as  follows: 

1.  State  whether  the  land  described  as  about  4,500  acres  of  land  on  which  the 
sugar  cane  was  consumed  by  fire  on  or  about  the  4tii  of  January,  1898,  as  alleged  in 
Paragraph  VIII,  is  the  same  or  difierent  land  described  as  about  4,500  acres  of  land 
on  which  the  sugar  cane  was  consumed  by  fire  on  or  about  the  4th  of  March,  1897, 
as  alleged  in  Paragraph  VII  of  claimant's  petition. 

2.  In  the  second  item  of  schedule  of  personal  property  destroyed  as  alleged  in 
Paragraph  X,  Page  VIU,  described  as  ''furniture  of  7  bedrooms,"  describe  said 
furniture  more  specifically  and  state  the  value  thereoL  Also,  in  same  schedule, 
itemize  the  furniture  described  as  ''upholstered  furniture''  and  state  the  value  of 
the  various  articles. 

3.  Give  the  names  of  the  soldiers  constituting  the  guard,  especially  the  names  of 
the  officers  in  command  of  the  guard,  employed  to  protect  the  property  of  claimant's 
assignor,  as  alleged  in  Paragraph  XII;  also  state  to  whom  the  money  was  paid  for 
such  service  and  the  amount  of  the  same. 

Wm.  E.  Fuller, 
AssustarU  Attamey-Oeneralf 
By  Sgd.  Charles  F.  Jones, 

AisistarU  Attorney. 
A  true  copy. 
Attest:  W.  E.  Spear,  Clerk. 

n. 

That  your  petitioner  says,  in  answer  to  the  first  paragraph  of  the 
foregoing  motion,  that  the  land  described  as  about  4,500  acres  of  land 
on  which  the  sugar  cane  was  consumed  by  fire  on  or  about  the  4th  of 
January,  1898,  as  alleged  in  Paragraph  VIII  of  your  petitioner's 
original  petition,  is  the  same  land  which  is  described  in  Paragraph 
VII  of  the  said  petition  as  about  4,500  acres  of  land  on  which  the 
sugar  cane  was  consumed  by  fire  on  or  about  the  4th  of  March,  1897. 

m. 

That  in  response  to  the  second  paragraph  of  the  foregoing  motion 
your  petitioner  subjoins  a  more  specific  description  of  the  "furniture 
of  7  bedrooms"  described  in  Paragraph  X  of  your  petitioner's  original 
petition,  to  wit: 

Furniture  of  two  (2)  bedrooms,  each  furnished  as  follows: 

Brass  bedsteads $120.00 

Spring  mattress 20. 00 

Hair  mattress ^ 20.00 

Feather  bolster 6.00 

Two  feather  pillows 8. 00 

Mosquito  bar 20.00 

Lace  set 30.00 

Mirror  door  wardrobe 80. 00 

Dressing  case 40. 00 

Chiffonier 30.00 

ChevalglaKj 25.00 
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Table $20.00 

Lamp 16, 00 

Two  rocking-chairn. . , 18. 00 

Four  common  chairs 24.00 

WasbBtand,  tank,  and  bowl 66. 00 

640.00X2=$!,  080. 00 

Furniture  of  five  (5)  bedrooms,  each  furnished  as  follows: 

Iron  bedstead $40.00 

Mosquito  bar 8.00 

Dressing  case 12. 00 

Table 3.00 

Washstand  and  set 7.00 

Rocking-chair 4. 00 

Two  common  chairs 1 6. 00 

Wardrobe 26.00 

104.00X6=      620.00 

1,600.00 

Upholstered  furniture  consisted  of  one  sofa,  two  armchairs,  six  com- 
mon chairs,  one  reception  chair,  forming  a  set  of  walnut  frames, 

carved  and  polished,  and  upholstered  in  silk  velvet 620. 00 

One  sofa,  one  lounge,  two  base-rocker  chairs,  two  armchairs, 

six  common  chairs,  upholstered  in  plush $360. 00 

Two  leather  couches 120. 00 

One  Turkish  easy  chair 60.00 

One  invalid's  reclining  chair 60.00 

580.00 

1,200.00 

IV. 

That  in  response  to  the  third  paragraph  of  the  foregoing  motion 
your  petitioner  subjoins  a  schedule  of  the  payments  made,  with  the 
dates  thereof,  to  the  Spanish  lieutenant,  Juan  Perez  Simon,  for  the 
wages  of  the  Spanish  guards  under  his  command  on  the  Central  Teresa 
Estate,  and  also  for  the  purchase  of  arms,  ammunitions,  and  supplies 
for  the  said  soldiers,  together  with  the  additional  expenses  incurred 
by  your  petitioner's  assignors  for  the  construction  of  fortifications  on 
the  said  estate,  to  wit: 

Payments  made  by  Meters.  J,  Rigney  <fc  Company  for  account  of  Spanish  guards  ai  the 
Central  Teresa  estate,  ManzaniUo,  Cuba. 

1896. 
Dec.  16.  Cash  paid  Lieut  Juan  Perez  Simon $483.76 

"     31.         do  do  437.13 

1897. 

Jan.  31.  Purchase  of  arms,  ammunition,  and  supplies 636. 10 

Feb.    6.  Wages  of  soldiers  for  January 619. 63 

Mar.    1.  Wages  of  soldiers  for  February 734. 29 

Apr.    2.  Do.  do.  March 725.64 
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1897. 

Apr.  30.  Wages  of  soldiers  for  April $716.80 

May  31.  D>.  do.  May 708.06 

June  30.  Do.  do.  June 708.06 

July  31.  Do.  do.  July 712.43 

Aug.  31.  Do.  do.  August 708.06 

Sept  30.  Do.  do.  September 699.32 

Oct    31.  Do.  do.  October 699.32 

Nov.  30.  Do.  do.  November 696.16 

Dec  31.  Do.  do.  December 689.80 


Feb.     3.  Do.  do.  January 672.56 

$10,445.91 

Expenses  of  construction  of  five  (5)  blockhouses,  used  by  the  said  Span- 
ish guards  for  the  defense  of  the  "batey"  of  the  said  estate,  including 
hewn  hard- wood,  timber,  and  dock  material  in  store  at  the  factory  to 
the  value  of  $2,700,  and  galvanized  iron-roofing  to  the  value  of  $650, 
together  with  labor,  largely  in  excess  of  $204.09,  equal  to 3, 554. 09 

And  making  altogether  (as  claimed  in  paragraph  12  of  the  original 
petition) 14,000.00 

That  in  further  response  to  the  third  paragraph  of  the  foregoing 
motion,  your  petitioner  alleges  that  slight  changes  occurred  from 
time  to  time  in  the  number  and  personnel  of  the  guards,  and  that  the 
subjoined  list  shows  the  names  of  those  who  served  during  the  first 
and  second  fortnights  of  June  and  July,  the  month  of  August,  and  the 
first  and  second  fortnights  of  September,  1897,  respectively. 

lAxi  of  guards  stationed  at  the  Central  Teresa  Sugar  Company's  estate^  Ceiba  Hueca^  Man- 
amiilOf  Cuba,  during  the  month  of  June,  1897. 

First  fortmghJt, — Jorge  Dominguez,  G^enaro  Pelaez,  Bamon  Perez  (Grarda),  Lorenzo 
Amaray,  Julian  Miranda,  Oamilo  Fernandez,  Emilio  Lopez,  Vitoriano  Lopez,  Jose 
Zurita,  Bafael  Acosta,  Vicente  Labrada,  Luciano  Heredero,  Pedro  Loeada,  Jesus 
Sanchez,  Manuel  Naranjo,  Manuel  Rodriguez,  Jesus  Cespedee,  Jose  Dir,  Simon  Mar- 
tinez, Antonio  Boca,  Augustin  Tasis,  Carlos  Labrada,  Mauricio  Rodriguez,  Bartolome 
Sureda,  Jaime  Ginar,  Lorenzo  Miralla,  Rafael  Paneque,  Manuel  Campesino,  Lorenzo 
Nunez,  Jose  Romay,  Carlos  Santiesteban,  Joaquin  Escalona,  Amado  Nunez,  Salus- 
tiano  Tasis,  Modesto  Cintra. 

Second  fortnight, — Jorge  Dominguez,  Genaro  Pelaez,  Ramon  Perez  (Garcia),  Lor- 
enzo Amaray.  Julian  Miranda,  Camilo  Fernandez,  Emilio  Lopez,  Vitoriano  Lopez, 
Joee  Zurita,  Miguel  Sarmiento,  Vicente  Labrada,  Luciano  Heredero,  Pedro  Losada, 
Jesus  Sanchez,  Manuel  Naranjo,  Manuel  Rodriguez,  Jesus  Cespedes,  Jose  Dir,  Simon 
Martinez^  Felipe  Batista,  Augustin  Tasis,  Carlos  Labrada,  Mauricio  Rodriguez,  Joee 
Delgado,  Francisco  Nunez,  Lorenzo  Miralla,  Rafael  Paneque,  Manuel  Campesino, 
Lorenzo  Nunez,  Jose  Romay,  Carlos  Santiesteban,  Joaquin  Eeoalona,  Amado  Nunez, 
Salufltiiazio  Tftsis,  Ra&iel  Perez. 

lAst  of  guards  stationed  at  the  Central  Teresa  Sugar  Company's  estate,  Ceiba  Hueca,  Man- 
tanUlo,  Cuba,  during  the  month  of  July,  1897. 

First  fortnighL — Joige  Dominguez,  Genaro  Pelaez,  Ramon  Perez  (Garcia),  Camilo 
Fernandez,  Vitoriano  Lopez,  Joee  Zurita,  Vicente  Labrada,  Lorenzo  Amaray,  Luciano 


Digitized  by 


Google 


/  ^    / 

96        OLAIMS    BEFORE   SPANISH   TEEATY    CLAIMS    COMMISSION. 

Heredero,  Pedro  Losada,  Manuel  Naranjo,  Jose  Dir,  Simon  Martinez,  Augostin  Tasis, 
Bafael  Perez,  Lorenzo  Miralla,  Ra&iel  Paneque,  Manuel  Campesino,  Lorenzo  Nunez, 
Jose  Romay,  Amado  Nunez,  JuHan  Miranda,  Jose  Delgado,  Miguel  Sarmiento,  Fran- 
cisco Nunez,  Salustiano  Tasis,  Felipe  Batista,  Jose  Gallardo,  Joee  Dolores,  Faustino 
Nunez,  Jesus  Sanchez,  Mauricio  Rodriguez,  Carlos  Labrada,  Jesus  Cespedes. 

Second  fortnight, — Jorge  Dominguez,  Genaro  Pelaez,  Ramon  Perez  (Garcia),  Camilo 
Fernandez,  Vitoriano  Lopez,  Jose  Zurita,  Vicente  Labrada,  Luciano  Heredero,  Manuel 
Naranjo,  Jose  Dir,  Simon  Martinez,  Agustin  Tasis,  Rafael  Perez,  Lorenzo  Miralla, 
Rafael  Paneque,  Manuel  Campesino,  Jose  Romay,  Amado  Nunez,  Julian  Miranda, 
Jose  Delgado,  Francisco  Nunez,  Salustiano  Tasis,  Felipe  Bastista,  Joaquin  Escalona, 
Jose  Dolores,  Faustino  Nunez,  Jesus  Sanchez,  Mauricio  Rodriguez,  Carlos  Labrada, 
Jesus  Cespedes. 

List  of  guards  stationed  at  the  Central  Teresa  Sugar  Company* s  estatCf  Ceiba  Hueca,  Man- 
zanUlo,  Cuba,  during  the  month  of  August^  1897. 

First  fortnight. — Jorge  Dominguez,  Ramon  Perez  (Grarcia),  Vitoriano  Lopez,  Luci- 
ano Heredero,  Jose  Dir,  Agustino  Tasis,  Lorenzo  Miralla,  Manuel  Campesino,  Julian 
Miranda,  Francisco  Nunez,  Faustino  Nunez,  Mauricio  Rodriguez,  Jesus  Cespedes, 
Pedro  Losada,  Miguel  Sarmiento. 

Second  fortnight, — Genaro  Pelaez,  Camilo  Fernandez,  Vicente  Labrada,  M&nuel 
Naranjo,  Simon  Martinez,  Rafael  Perez,  Rafael  Paneiiue,  Amado  Nunez,  Jose  Del- 
gado, Felipe  Batista,  Jesus  Sanchez,  Carlos  Labrada,  Joaquin  Escalona,  Lorenzo 
Azugaray,  Carlos  Santa  Esteban. 

lAst  of  guards  stationed  at  the  Central  Teresa  Sugar  Company's  estate,  Ceiba  Hueca^ 
ManzanillOf  Cuba,  during  the  month  of  September,  1897. 

First  fortnight.— Jorge  Dominguez,  Genaro  Pelaez,  Ramon  Perez  (Garcia),  Julian 
Miranda,  Simon  Martinez,  Jose  Dir,  Agustin  Tasis,  Manuel  Gonzalez,  Rafael  Paneque, 
Vitoriano  Grarcia,  Joaquin  Escalona,  Mauricio  Rodriguez,  Salustiano  Tasis,  Carlos 
Labrada,  Vicente  Labrada,  Pedro  Losada,  Jesus  Cespedes,  Jose  Delgado,  Lorenzo 
Miralla,  Manuel  Naranjo,  Manuel  Campesino,  Amado  Nunez,  Felipe  Batista,  Rafael 
Perez,  Manuel  Rodriguez,  Lorenzo  Azugaray,  Carlos  Santiesteban,  Miguel  Sarmiento, 
Francisco  Nunez. 

Second  fortnight. — Joige  Dominguez,  Grenaro  Pelaez,  Ramon  Perez  (Garcia),  Julian 
Miranda,  Simon  Martinez,  Jose  Dir,  Agustin  Tasis,  Manuel  Gonzalez,  Camilo  Fer- 
nandez, Vitoriano  Grarcia,  Joaquin  Escalona,  Mauricio  Rodriguez,  Jesus  Sanchez, 
Carlos  Labrada,  Vicente  Labrada,  Pedro  Losada,  Jesus  Cespedes,  Joee  Delgado, 
Lorenzo  Miralla,  Manuel  Naranjo,  Manuel  Campesino,  Amado,  Nunez,  Felipe  Batista, 
Rafael  Perez,  Manuel  Rodriguez,  Lorenzo  Azugaray,  Carlos  Santiesteban,  Miguel 
Sarmiento,  Francisco  Nunez. 

V.  That  your  petitioner  is  advised  and  believes  that  its  original 
petition  was  framed  in  substantial  compliance  with  the  rules  of  your 
honorable  body,  and  that  it  might  fairly  be  argued  that  the  particulars 
required  in  the  foregoing  motion  are  properly  matters  of  examination 
and  proof  in  the  trial  of  your  petitioner's  claim,  but  nevertheless,  your 
petitioner  begs  leave  to  amend  its  petition,  as  aforesaid,  in  response  to 
the  foregoing  motion  without  requiring  the  Assistant  Attorney-General 
to  obtain  an  order  for  such  amendment  from  your  honorable  body. 

Central  Teresa  Sugar  Company, 
By  Hugh  Kelly,  Secreta/ry  and  Treasurer. 
CouDERT  Brothers  &  Crammond  Kennedy, 
Attorneys  for  Petitioner^  Bond  Bmtdvng^  Washington^  D.  C. 
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City,  County,  and  State  of  New  York,  ss: 

Hugh  Kelly,  being  of  full  age  and  having  been  duly  sworn,  on  his 
oath  saith  that  he  is  secretary  and  treasurer  of  the  Central  Teresa 
Sugar  Company;  that  he  has  read  the  foregoing  amendment  to  the 
said  company's  original  petition  and  knows  its  contents;  that  all  the 
matters  and  things  stated  of  his  own  knowledge  in  the  said  amend- 
ment are  true,  and  that  all  the  matters  and  things  therein  stated  on 
information  and  belief  he  believes  to  be  true. 

Deponent  further  saith  that  he  signs  and  verifies  this  amendment  in 
the  absence  of  the  president  of  the  company,  who  verified  the  original 
petition,  and  who  is  now  at  the  petitioner's  estate  in  Cuba. 

Hugh  Kelly. 

Subscribed  and  sworn  to  before  me  this  17th  day  of  October,  1901. 

[seal.]  Fred  W.  Fischlein, 

Notary  Public^  Kings  Co, 

Certificate  filed  in  New  York  Co. 


The  Constancia  Sugar  Company 

V.  }-No.  196.     Amt.,*4,177,698.85. 

The  United  States. 


[■No. 


PETITION  OF  THE  CONSTANCIA  SUGAB  COMPANY,  OF  NEW  YOBK. 

To  the  Spa/nish  Treaty  daiirv^  Cormiiission: 

The  Constancia  Sugar  Company,  a  corporation  under  the  laws  of 
the  State  of  New  York,  hereby  presents  its  respectful  petition  in  rela- 
tion to  its  claims  against  the  Government  of  Spain,  which  the  United 
States,  by  the  seventh  article  of  the  treaty  concluded  with  Spain 
December  10, 1898,  agreed  to  adjudicate  and  settle: 

1.  Your  petitioner  was,  at  the  time  when  the  said  claims  arose,  and 
is  now,  a  citizen  of  the  United  States,  and  then  had  and  still  has  its 
domicile  and  principal  business  office  in  the  city  of  New  York. 

2.  Your  petitioner,  as  the  result  of  negotiations  begun  early  in  1894, 
became,  in  June,  1895,  and  thereafter  continued  to  be,  down  to  and 
including  the  day  of  the  exchange  of  the  ratifications  of  the  aforesaid 
treaty,  the  owner  of  extensive  sugar  estates,  with  their  machinery  and 
appurtenances,  in  the  province  of  Santa  Clara,  island  of  Cuba. 

3.  The  estates  thus  possessed,  which  are  commonly  known  as  the 
Central  Constancia,  embracing  fifty -six  colonias  (farms  or  parcels  of 
land),  more  or  less,  and  containing  in  all  fifty-seven  thousand  acres, 
or  upwards  of  eighty-nine  square  miles,  with  fields  yielding  annually 
more  than  seventeen  million  arrobas  of  cane  (an  arroba  being  twenty- 
five  pounds),  with  an  abundance  of  oxen,  horses,  and  mules,  and  with 
eighty-five  kilometers  (fifty-two  miles)  of  broad-gauge  railroad,  had 
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an  annual  productive  capacity  in  normal  times  of  a  hundred  and 
twenty-five  thousand  bags  of  sugar,  and  formed  one  of  the  most  valu- 
able sugar  properties  in  the  world. 

4.  The  insurrection,  which  broke  out  in  Cuba  in  February,  1895, 
being  in  its  earlier  stages  confined  to  the  eastern  end  of  the  island,  was 
at  first  represented  by  the  Spanish  Government  as  a  movement  of 
little  importance,  and  declarations  were  made,  at  various  times  and  in 
various  forms,  by  that  Government  and  its  agents,  which  conveyed  to 
the  owners  of  property  the  assurance,  and  confirmed  in  them  the  just 
and  reasonable  expectation,  that  their  interests  would  be  protected. 
Not  only,  however,  was  such  protection  not  given,  but  the  Spanish 
Government,  through  its  authorized  representatives  in  Cuba,  aban- 
doned its  duty  in  that  regard,  and,  by  direct  acts  of  injury,  as  well  as 
by  its  failure  to  extend  protection,  brought  upon  your  petitioner 
great  losses,  the  origin  and  nature  of  which  are  herein  detailed. 

6.  Loss  ofccme. — Constancia's  production  of  cane  in  1894  amounted 
to  17,253,703  arrobas.  The  cane  was  in  a  perfect  state  of  cultivation 
and  promised  for  the  future  an  increased  yield.  In  the  years  1895, 
1896,  1897,  and  1898,  however,  the  cane  was  absolutely  destroyed  and 
the  ground  materially  injured,  so  that  the  cane  was  totally  lost. 

The  loss  in  this  regard  may  be  readily  estimated.  Taking  the  cane 
product  of  the  estate  at  17,253,703  arrobas,  the  production  of  sugar, 
at  the  low  estimate  of  one  arroba  of  sugar  to  ten  arrobas  of  cane, 
would  amount  to  1,725,370  arrobas,  which,  at  the  lowest  price  reached 
during  the  period  in  question,  would  yield  $1,077,355.  Out  of  this 
sum,  after  making  the  liberal  allowance  of  seventy -five  per  cent  for 
expenses,  such  as  planting,  replanting,  weeding,  cutting,  hauling, 
manufacture,  and  delivery  at  the  place  of  shipment,  there  would  remain, 
say,  $359,118  clear  profit.  Taking  12  per  cent,  the  rate  of  interest  at 
which  money  was  lent  on  the  sugar  industry  in  Cuba,  as  the  basis  of 
calculation,  the  capital  involved  in  the  loss  of  the  cane  amounted  to 
two  million  nine  hundred  and  ninety -two  thousand  six  hundred  and 
fifty  dollars  ($2,992,650),  which  is  a  fair  estimate  of  the  loss  suffered 
by  your  petitioner  in  this  particular. 

Of  the  loss  in  the  cane  fields  the  principal  causes  were  the  burning 
of  cane,  the  wholesale  destruction  of  fences  whereby  the  fields  were 
exposed  to  incursions  of  horses  and  cattle,  and  to  Marauding  and  for- 
aging, and  the  enforcement  of  various  measures,  such  as  the  concen- 
tration and  guarding  of  laborers  and  of  animals  and  the  restriction  of 
their  freedom  of  movement  about  the  estate,  measures  which,  besides 
imposing  upon  your  petitioner  great  expense,  rendered  it  impossible  to 
give  to  the  crops  proper  attention.  The  burning  of  cane,  the  foraging 
in  the  cane  fields,  and  the  destruction  of  fences  were  committed  by  the 
Spanish  forces  as  well  as  by  the  insurgents,  while,  after  the  first  brief 
period  of  professed  protection  to  property,  when  the  owners  were 
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exhorted  to  make  outlays  for  the  increase  of  production,  the  measures 
of  the  Spanish  authorities  in  Cuba  were  altogether  directed  to  the 
destruction  of  the  industry  and  resources  of  the  country  so  far  as  they 
could  not  be  immediately  appropriated,  as  to  a  great  extent  they  were, 
to  the  uses  of  the  Government. 

Of  the  amount  of  $2,992,650,  claimed  on  account  of  the  loss  of  the 
cane,  your  petitioner  attributes  one-half  to  burning  and  the  other  half 
to  the  other  causes  specified. 

6.  Destruction  of  hateyea. — During  the  latter  part  of  1895,  the 
insurgents,  who,  attracted  by  the  absence  of  troops  and  the  unprotected 
condition  of  the  estate,  then  first  invaded  the  cane  fields  of  Constancia, 
set  fire  to  and  burned  numerous  buildings.  The  bateyes  (collections 
of  buildings)  on  the  colonias,  with  cane  cars,  tools,  stores,  and  appur- 
tenances, were  thus  almost  entirely  destroyed.  These  buildings,  being 
indispensable  to  the  working  of  the  estate,  your  petitioner  was  obliged 
immediately  to  rebuild  and  reequip,  so  far  as  available  funds  and 
existing  conditions  would  permit. 

The  loss  of  your  petitioner  in  this  regard,  estimated  on  the  basis  of 
the  actual  cost  of  the  buildings  destroyed,  amounted  to  $97,400. 

7.  Destruction  of  vmplemerda  and  tUensUs. — Each  of  the  colonias  of 
Constancia  was  properly  equipped  with  the  implements  and  utensils 
requisite  for  carrying  on  the  work  to  which  it  was  devoted.  When 
the  bateyes  mentioned  in  the  preceding  paragraph  were  burned  these 
implements  and  utensils  were  destroyed  by  fire,  or  were  lost  in  conse- 
quence of  the  dispersion  of  the  men  who  had  them  in  charge,  as  the 
case  may  be.  By  such  destruction  and  loss  your  petitioner  estimates 
its  loss  at  $31,201,  an  amount  believed  to  be  below  rather  than  above 
the  actual  loss  from  this  cause,  to  say  nothing  of  the  fact  that  the 
implements  and  utensils  in  question  had  to  be  immediately  replaced 
by  the  diversion  of  funds  needed  for  other  purposes. 

8.  Lo88  ofmppUes, — On  each  of  the  colonias  of  Constancia  it  was 
and  still  is  the  custom  to  keep  a  stock  of  provisions  su£Scient  to  supply 
the  employees  and  laborers  for  about  two  weeks.  On  each  of  the 
colonias,  "San  Manuel,"  "Havana,"  " Cienfuegos,"  and  "Horquita," 
there  were  in  1895  stores  stocked  with  food,  grain,  clothing,  footwear, 
culinary,  and  other  domestic  utensils,  tobacco,  liquors,  and  other  arti- 
cles, where  the  employees  bought  upon  the  cooperative  plan,  the  prices 
being  fixed  by  the  addition  to  the  invoices  of  a  small  margin  to  cover 
transportation  and  the  usual  shrinkage.  In  November,  1895,  and  the 
following  months,  all  the  stores  in  question  were  destroyed  by  fire, 
and  their  contents  lost,  either  by  burning  or  by  the  depredations  of  the 
insurgents.  The  exact  value  of  the  supplies  thus  lost  it  is  impossible 
now  to  give,  since  the  lists  and  accounts  were  burned  with  the  build- 
ings. But  estimating  the  injury  by  the  cost  of  replenishing  the  sup- 
plies, as  well  as  by  the  value  of  the  stock  usually  on  hand,  your 
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petitioner  suffered  in  this  regard  a  loss  of  $2,000  in  each  store,  or  the 
four  stores  $8,000. 

9.  Lo^  of  cattle. — ^From  April  9,  1894,  to  Npvember  1,  1898;  inclu- 
sive, there  were  on  Central  Constancia,  and  belonging  to  the  estate, 
2,342  working  oxen  and  539  young  cattle,  exclusive  of  younger  cattle 
not  registered.  In  respect  of  these  cattle  your  petitioner  was  subjected 
to  great  losses,  which  were  occasioned  as  follows: 

(1)  The  insurgents,  when  they  visited  the  colonias  in  the  latter  part 
of  1895,  made  levies  of  cattle,  and  these  levies  were  continued  through- 
out the  war,  not  so  much  with  a  design  to  destroy  as  to  obtain  food. 

(2)  Apart  from  this  cause,  the  operation  of  which  was  of  minor 
importance,  thp  loss  was  occasioned  by  the  acts  of  the  Spanish  author- 
ities, who  either  took  the  cattle  for  their  own  use  or  enforced  meas- 
ures which  resulted  in  their  destruction. 

It  appears  that  688  oxen  and  225  other  cattle  of  various  kinds  were 
turned  over  to  the  Spanish  authorities,  chiefly  on  express  requisitions; 
but  a  further  great  loss  was  caused  by  other  measures  of  the  Spanish 
authorities,  who  required  the  owners  of  cattle,  under  pain  of  heavy 
penalties,  to  keep  them  by  night  in  lighted  enclosures.  The  result  of 
this  system  was  that  large  numbers  of  cattle  cooped  up  in  small  corrals, 
badly  fed,  and  sleeping  in  pools  of  contaminated  rain  water,  died  of 
inanition  and  disease. 

Your  petitioner,  by  the  taking  and  destruction  of  oxen  and  other 
cattle  in  the  manner  above  described,  suffered  an  actual  loss  which  is 
estimated  at  $121,696. 

10.  Eepenses  of  concentration  a/nd  giiarding  of  cattle  'amd  horsea. — 
The  orders  enforced  by  the  Spanish  authorities  in  regard  to  the  con- 
centration and  guarding  of  cattle  and  horses,  with  the  avowed  object 
of  preventing  them  from  falling  into  the  hands  of  the  insurgents, 
directly  imposed  upon  your  petitioner  large  expenditures.  Oxen  and 
other  cattle  were  required  when  at  work  to  be  accompanied  by  an  armed 
escort;  all  cattle  and  horses  were  required  to  be  kept  at  night  in  desig- 
nated places  within  enclosures;  the  enclosed  places,  or  corrals,  were 
required  each  to  be  protected  by  four  forts,  one  at  each  corner,  and  to 
be  lighted;  and  in  each  fort  there  were  required  to  be  kept  at  least  four 
men,  while  two  men  must  be  provided  constantly  to  watch  the  enclos- 
ure. If  corrals  were  at  any  time  deemed  insecure,  they  were  ordered 
to  be  abandoned  and  new  ones  elsewhere  constructed,  the  old  build- 
ings being  destroyed  and  new  ones  erected.  Anyone  having  cattle  in 
charge  was  subject  to  arrest  if  the  enemy  carried  off  a  single  ox,  while 
the  owner  was  threatened  with  other  penalties.  By  the  enforcement 
of  these  measures  your  petitioner  was  put  to  great  expense,  which  is 
estimated  at  $50,000. 

11.  Lo88  of  horses  and  w/ules, — The  live  stock  of  Central  Constancia 
comprised,  during  the  war,  488  horses  and  45  mules.  Of  these  there 
remained  on  the  estate  at  the  close  of  the  war  99  horses  and  28  mules. 
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Excluding  two  horses  which  were  sold,  there  were  thus  387  horse  and 
19  mules  missing.  Deducting  ten  per  cent  for  death  in  the  ordinary 
course 'from  natural  causes,  there  remain  338  horses  and  12  mules  to 
be  accounted  for.  The  loss  of  these  animals  is  to  be  ascribed  partly 
to  the  levies  of  the  Spanish  forces  and  of  the  insurgents  and  partly  to 
the  privations  caused  by  the  measures  of  the  Spanish  authorities,  and 
is  estimated  by  your  petitioner  at  $33,445.50. 

.  12  Destruction  offences. — All  the  colonias  and  pastures  of  Central 
Constancia  were,  at  the  outbreak  of  the  insurrection  in  1895,  properly 
fenced  in.  This  was  essential  to  the  preservation  of  the  cane,  since 
the  fields,  if  not  enclosed,  would  be  subject  to  the  depredations  of 
horses  and  cattle.  The  fences  consisted  of  barbed  wire,  which  was 
stretched  on  posts  of  hard  wood  set  in  the  ground.  At  the  close  of 
the  war  not  a  vestige  of  the  fences,  either  interior  or  exterior, 
remained,  save  here  and  there  a  post,  and  scraps  of  wire  entangled 
with  weeds. 

The  fences  of  Constancia  were  destroyed  both  by  the  Spanish 
authorities  and  by  the  insurgents.  Not  only  was  much  damage  done 
in  this  regard  in  the  burning  of  the  cane  fields,  but  special  efforts  were 
made  to  destroy  fences  and  prohibit  their  replacement.  The  Spanish 
military  authorities  issued  orders  requiring  openings  20  metres  apart 
to  be  made  in  all  fences,  thus  ensuring  the  destruction  not  only  of  the 
fences  themselves,  but  also  of  the  property  which  they  protected. 

Taking  as  the  basis  of  estimation  the  cordel  (24  yards),  the  standard 
measure  of  the  country,  thei*e  were  on  Central  Constancia  13,220 
cordeles  of  fencing,  which,  at  the  low  valuation  of  $3.00  per  cordel, 
was  worth  $39,660,  the  amount  of  the  loss  which  your  petitioner  suf- 
fered in  this  particular. 

13.  Destrtiction  of  timber. — When  the  insurrection  broke  out  there 
had  been  accumulated  at  various  points  in  the  colonia  of  Horquita  a 
large  stock  of  timber,  which  had  been  cut,  dressed,  and  hauled  out, 
both  for  the  extension  of  the  railway  and  for  export.  The  timber  thus 
accumulated  was  burned  both  by  the  Spanish  forces  and  by  the  insur- 
gents, your  petitioner  suffering  in  this  particular  a  loss  estimated,  at 
prices  then  current,  at  $91,510. 

14.  Expenses  of  sdf  protection. — As  the  insurrection  progressed, 
your  petitioner,  owing  to  the  failure  of  Spain  to  render  proper  pro- 
tection, was  obliged  to  organize  a  special  force  for  the  defense  and 
preservation  of  its  own  estates  in  the  midst  of  the  disorders  then  pre- 
vailing. This  force,  which  consisted  in  August,  1895,  of  100  men, 
comprised  in  December  of  the  same  year  1,000  men,  of  whom  200 
were  mounted  and  800  unmounted.  The  arms  for  this  force,  which 
was  employed  solely  for  defensive  purposes,  were  furnished  chiefly 
by  the  Spanish  authorities,  while  the  rest  of  its  equipment  and  its 
entire  maintenance  were  provided  by  your  petitioner.  In  carrying 
out  this  plan  of  defense,  there  were  erected  by  the  company  at  various 


Digitized  by 


Google 


J 


102         CLAIMS    BEFORE   SPANISH    TREATY    CLAIMS    COMMISSION. 

points  on  the  colonias  small  forts  of  masonry  or  of  wood,  according 
to  the  exigencies  of  the  situation.  Each  fort  was  garrisoned  at  first 
by  15  or  20  men,  and  later  by  a  smaller  number,  while  the  mounted 
men  were  detailed  to  centers  of  labor  to  watch  the  cane,  extinguish 
fires,  protect  the  laborers,  and  guard  the  cattle.  This  system  of  self- 
protection,  which  afforded,  in  the  situation  then  existing,  the  only 
means  of  preserving  the  estate  for  your  petitioner  and  its  creditors, 
entailed  upon  your  petitioner  expenses  amounting  to  $541,623.45,  for 
which  reimbursement  is  now  claimed. 

15.  Suspension  of  crop  work.  —Of  all  the  edicts  promulgated  by  the 
Spanish  military  authorities  during  the  insurrection  perhaps  the  least 
defensible,  save  only  the  decrees  of  concentration,  were  the  orders 
issued  in  the  season  of  1896-1897  prohibiting  for  an  indefinite  time  the 
saving  of  the  crops.  After  great  and  numerous  sacrifices,  which  are 
herein  suggested  rather  than  described,  your  petitioner  looked  forward 
to  the  crop  of  that  season  to  obtain  the  means  of  meeting  imperative 
obligations.  At  that  moment,  when  everything  was  in  readiness  for 
grinding,  when  the  workmen  were  at  their  posts,  and  the  cutting  of 
the  cane  had  begun,  and  when  five  thousand  needy  persons,  who  had 
been  brought  by  concentration  to  the  verge  of  starvation,  were  look- 
ing to  your  petitioner  as  their  only  salvation  from  that  fate,  orders 
were  sent  out  by  the  Spanish  authorities  requiring  the  suspension  of 
work  on  the  crops.  These  orders  were  directly  communicated  to  the 
administrator  of  the  estate  by  the  commandant  of  the  district,  who, 
being  in  turn  held  responsible  by  his  superiors  for  their  enforcement, 
insisted  upon  the  suspension  of  all  work  till  the  commander  in  chief 
should  authorize  its  resumption,  and  threatened  to  resort  to  force  if 
the  orders  were  not  promptly  obeyed.  Moreover,  the  chiefs  of  col- 
umn, in  obedience,  it  was  said,  to  secret  instructions,  sought  by  divers 
vexatious  measures,  such  as  the  arrest  of  laborers  on  various  pretexts, 
and  the  seizure  of  oxen  and  carts  as  convoys  for  pretended  military 
expeditions,  to  render  the  attempt  to  work  impossible. 

The  injurious  effect  of  these  orders  was  aggravated  by  the  circum- 
stance that  the  time  of  their  duration  was  indefinite.  Central  Con- 
stancia  employed  in  the  *Mead"  season  from  600  to  700  laborers,  and 
in  the  *Mive"  or  crop  season  from  1,200  to  1,400.  On  the  supposition 
that  the  orders  in  question  were  connected  with  contemplated  military 
operations,  and  would  be  of  brief  duration,  the  forces  for  crop  work 
were  kept  together,  on  the  theory  that  if  they  should  be  disbanded 
their  reorganization  and  the  attendant  delay  might  prove  to  be  more 
costly  than  to  maintain  them  a  short  while  in  idleness.  The  suspension 
was,  however,  continued  from  day  to  day,  and  not  until  two  months, 
or  about  half  the  time  available  for  crop  saving,  had  elapsed  was  per- 
mission to  work  given. 

The  orders  directing  the  suspension  of  crop  work,  issued  at  a  critical 
moment  in  the  company's  businesn,  were  the  immediate  cause  to  your 
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petitioner  of  losses  of  great  magnitude.  Those  losses  are  to  some 
extent  embraced  in  the  item  of  damages  caused  by  the  loss  of  cane; 
and  your  petitioner  was  also  greatly  injured  in  its  credit  by  reason  of 
being  rendered  unable  to  meet  accruing  obligations.  6ut  apart  from 
the  loss  of  injury  to  credit,  your  petitioner  suffered  a  direct  loss  of  the 
sura  of  $36,926.40,  which  was  consumed  in  paying  the  expenses  of  the 
o^jtate  during  the  period  when  work  was  suspended. 

16.  Damages  on  account  of  the  railroad. — ^The  railroad  of  Constan- 
cia,  consisting  of  fifty-two  miles  of  broad-gauge  track,  with  seven  (7) 
locomotives,  two  hundred  and  fifty  (250)  cane  cars,  and  five  (5)  inspec- 
tion cars,  forms,  in  connection  with  the  telephone  lines,  an  essential 
part  of  the  system  of  the  estate.  It  is  used  not  only  in  transporting 
cane,  but  also  in  distributing  men,  cattle,  provisions,  seeds,  and  tools. 
So  great  is  the  demand  upon  it  that  in  crop  times  all  the  locomotives 
are  kept  under  steam  and  in  constant  use  for  five  consecutive  months, 
and  to  divert  the  road  to  other  purposes  is  virtually  to  paralyze  the 
indastry  of  the  estate.  Nevertheless,  the  Spanish  authorities,  per- 
ceiving the  strategic  value  of  the  line,  which  afforded  a  means  of  easy 
communication  from  Cienfuegos  to  Yaguai*amas  and  thence  to  Carde- 
nas and  Matanzas  by  way  of  Colon,  appropriated  it  to  their  own  use, 
while  they  obliged  your  petitioner,  by  peremptory  orders,  to  keep  it 
in  repair  and  furnish  trains  on  demand.  At  first  the  Spanish  author- 
ities required  a  train  every  day  exclusively  for  their  own  use.  Sub- 
sequently, however,  their  exactions  increased,  so  that  they  were 
furnished  on  demand,  in  addition  to  the  daily  train,  with  six  hundred 
and  fifty -two  (652)  special  trains.  On  the  other  hand,  the  attempt  of 
the  Spanish  authorities  to  monopolize  its  use  peculiarly  exposed  the 
railroad  to  the  hostility  of  the  insurgents,  who  blew  up  bridges  and 
crossings,  tore  up  rails,  burned  freight  depots,  telephone  stations,  and 
posts,  attacked  and  derailed  trains,  and  burned  large  quantities  of  ties 
and  other  timber  which  were  kept  along  the  line  for  the  purpose  of 
ordinary  repairs. 

From  the  appropriation  and  use  of  the  railroad  by  the  Spanish 
authorities  your  petitioner  suffered  direct  losses  which  may  be  moder- 
ately estimated  at  the  sum  of  one  hundred  and  thirty-three  thousand 
five  hundred  and  eighty-six  dollars  and  fifty  cents  (§133,586.50). 

17.  Of  the  losses  above  detailed,  the  total  amount  is  four  million 
one  hundred  and  seventy -seven  thousand  six  hundred  and  ninety-eight 
doUars  and  eighty-five  cents  ($4,177,698.85),  and  for  this  amount  your 
petitioner  respectfully  prays  judgment  upon  the  law  and  the  facts. 

18.  An  itemized  schedule  of  the  damages  claimed  by  your  petitioner 
is  hereto  annexed. 

[seal.]  Constanoia  Sugar  Company, 

By  William  N.  Phoenix,  President. 
A  true  copy. 
Attest: 

W.  E.  Spear,  Cl^^h. 
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Dnited  States  op  America, 

Soidheni  District  of  New  YorJc^  88 : 
Personally  appeared  before  me,  Samuel  R.  Betts,  a  commissioner  of 
the  circuit  court  of  the  United  States,  William  N.  Phoenix,  who,  being 
duly  sworn,  declared  that  he  is  the  president  of  the  Constancia  Sugar 
Company,  the  claimant  in  the  foregoing  petition;  that  the  allegations 
made  in  said  petition  are  true  to  the  best  of  his  knowledge,  informa- 
tion, and  belief;  that  for  the  losses  set  forth  in  said  petition  and  in  the 
accompanying  itemized  schedule  of  damages  no  reimbursement  or 
compensation  has  been  received  by  the  claimant,  by  way  of  insurance 
or  othei'wise;  and  that  the  entire  amount  of  the  claim  did  at  the  time 
when  it  had  its  origin  and  does  now  belong  solely  and  absolutely  to 
the  claimant,  subject  only  to  the  interest  of  the  Darmji  Company,  a 
corporation  under  the  laws  of  the  State  of  New  York,  and  a  citizen  of 
the  United  States,  domiciled  and  having  its  principal  business  office  in 
the  city  of  New  York,  which  has  purchased  during  the  present  year 
the  estates  of  the  Constancia  Sugar  Company  in  Cuba,  and  has  acquired 
a  right  to  the  proceeds  of  any  award  which  may  be  rendered  upon  the 
present  claim. 

William  N.  Phoenix. 

Sworn  to  before  me  this  Sept.  18,  1901. 

[seal.]  Saml.  R.  Betts, 

United  States  Coinmis.j  South.  Dist.  of  New  York. 


ITEMIZED  8CHSDULE   OF  DAMAGES  CLAIMED. 

I.  (Petition,  paragraph  5). — Loss  of  Cans. 

Prodiictioii  of  cane  in  1894,  as  basis  of  estimated  annual  capacity,  17,253,703  arro- 
bas  (an  arroha  being  25  pounds). 

Annual  product  of  sugar,  estimated  on  foregoing  basis,  1,725,370  arrobas. 

Total  value  of  this  quantity  of  sugar,  $1,077,355;  net  value,  after  deduction  of  75 
per  cent  for  expenses,  $359,118. 

Capital  in  cane,  estimated,  at  the  interest  rate  of  12  per  cent  on  the  net  annual 
value  of  product,  $2,992,650. 

II.  (Petition,  paragraph  6). — Destruction  op  Batbtes. 

Vcduation  of  bmLdings  burned  on  the  various  colonias  (Jarrm  or  parcels  of  land. ) 

BREfJO. 

1  board  and  tile  house $2,500.00 

1  lalx)rer8'  house 300.00 

1  laborers'  house 300.00 

1  board  and  tile  kitchen 250.00 

1  controller's  oflice 400.00 

$3,750.00 
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LABERINTO. 

1  board  and  tile  houge $2, 000. 00 

1  controller's  office 450. 00 

3  laborers'  houses 1, 050. 00 

1  board  and  tile  kitchen 300.00 

BTA.    ROSALIA    (aRRUB). 

1  board  and  tile  honse 1, 500. 00 

1  iHMinl  and  tile  controller's  house 350. 00 

1  Ixmnl  and  tile  kitchen 300.00 

2  laborers'  houses 500.00 

1  telephone  office 150.00 

OORRALES. 

1  board  house 1,000.00 

1  board  controller's  office 200.00 

1  laborer's  house 350. 00 

POTRERO   8TA.    LUCIA. 

1  stone  and  tile  house 4,500.00 

1  cattle  house  with  fences  for  calves 450.00 

1  laborers'  house 300.00 

1  board-and  tile  kitchen 250.00 

1  house  for  com  store 200. 00 

1  stable  house  for  horses 750. 00 

BBTADOS  UNIDOS. 

1  board  and  tile  house 1,600.00 

1  laborer's  house 450. 00 

1  board  controller's  office 250. 00 

1  board  and  tile  kitchen 200. 00 

GAZTBLU. 

1  board  and  tile  house 1,600.00 

1  laborer's  house 450. 00 

1  board  controller's  office 250. 00 

1  board  and  tile  kitchen 200. 00 

CIENFUE008. 

1  board  and  tile  house 1,400.00 

1  laborer's  house 350. 00 

1  board  controller's  office 300. 00 

1  board  and  tile  kitchen 200.00 

ALICIA. 

1  board  house 500.00 

1  laborer's  house 250. 00 

1  board  and  tile  kitchen : 200.00 


6, 450. 00 


2,500.00 


2,500.00 


2,250.00 


950.00 
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AGUADITAfl. 

1  board  house $500.0(J 

1  laborer's  houae 150.00 

BIDASOA. 

1  board  and  tile  house 2,500.00 

1  board  and  tile  controller's  office 500.00 

1  laborer's  house 300.00 

1  board  and  tile  kitchen 200.00 

TRINroAD. 

1  board  and  tile  house 1,200.00 

1  board  and  tile  controller's  office 500. 00 

1  laborer's  house 300.00 

1  board  and  tile  kitchen 200.00 

MONO  PRIETO. 

1  board  and  tile  house 750.00 

1  board  controller's  office 30U.00 

1  laborer's  house 450.00 

1  board  and  tile  kitchen 250.00 

LA  OUARDIA. 

1  board  house 750.00 

1  board  controller's  office 500.00 

1  laborer's  house 450.00 

2  board  houses  for  laborers  and  family 400. 00 

1  board  kitchen 100.00 

PALMARITO. 

1  board  house 800.00 

1  board  controller* s  office 350. 00 

1  laborer's  house 300.00 

1  board  and  tile  kitchen 200.00 

SAN   FRANCISCO. 

1  board  and  tile  house 800.00 

1  board  controller's  office 300.00 

1  laborer's  house 200.00 

1  board  kitchen 150.00 

RBOOMPBNSA. 

1  board  house 800.00 

1  board  controller's  office 300. 00 

2  laborers'  houses 900.00 

1  board  and  tile  warehouse 950. 00 

1  house  for  oxen  carts 500.00 

SANTA  CLARA« 

1  board  and  tile  house 1,200.00 

1  board  and  tile  controller's  office 400. 00 

I  laborer's  house 350.00 

1  board  and  tile  kitchen 200.00 


«650.00 


3,500.00 


2,200.00 


1,750.00 


2,200.00 


1,650.00 


1,450.00 


3,450.00 


2,150.00 
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LA  BEDONDA. 

1  board  house $800.00 

1  board  controller'8  office 1 300.00 

llaborer'8  house 300.00 

1  board  and  tile  kitchen 200.00 

BANTA  HOSA. 

1  board  house 800.00 

1  board  controller's  office 300.00 

llaborer's  house 400.00 

1  board  and  tile  kitchen 200.00 

LA  UNION. 

1  board  house 800.00 

1  board  controller's  office 300.00 

llaborer's  house 400.00 

1  board  and  tile  kitchen 200.00 

SANTA  FB. 

1  board  house 800.00 

1  board  controller's  office 300.00 

1  laborer's  house 400.00 

1  board  and  tile  kitchen 200.00 

LA  CULEBBA* 

1  board  and  tile  house 1,250.00 

1  board  and  tile  controller's  office 850.00 

1  board  warehouse 500.00 

2  laborers'  houses 800.00 

2  board  houses  for  employees 800.00 

1  board  and  tile  kitchen 250.00 

LA  OBIBA. 

1  board  house *. 800.00 

1  board  controller's  office 300.00 

1  laborer's  house 400.00 

1  boaid  and  tile  kitchen 200.00 

OJO  DB  AQUA. 

1  board  house 800.00 

1  board  controller's  office 300.00 

1  board  laborer's  house 400.00 

1  board  and  tile  kitchen 200.00 

CABIDAD. 

1  board  and  tile  house 1,200.00 

1  board  controller's  office 300.00 

21abopers'  houses, at $450 each 900.00 

1  boaid  and  tile  kitchen 200.00 


$1,600.00 


1,700.00 


1,700.00 


1,700.00 


4,450.00 


1,700.00 


1,700.00 


2,600.00 
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8.  MANUEL   (junction). 

1  board  and  tile  house , $1,200.00 

1  board  and  tile  controller's  office 750. 00 

1  board  and  tile  warehouse 750. 00 

1  laborer's  house 450. 00 

1  board  and  tile  kitchen 200.00 

1  scale  for  weighing?  cane,  and  house  of  board  and  tile  for  same.  -        900. 00 

3  l)oard  houses  for  employees,  at  $300  each 900. 00 

1  railroad  station 1,200.00 

$6,350.00 

LA   YABA. 

1  board  house 800.00 

1  board  controller's  office 300.00 

2  laborers'  houses,  at  $350  each 700.00 

1  boardand  tile  kitchen 200.00 

2,000.00 

SANTA    ELENA. 

1  boardand  tile  house 1,300.00 

1  board  and  tile  controller's  house 750. 00 

1  telephone  station 350.00 

1  scale  for  weighing  cAne,  and  house  of  board  and  tile  for  same. .  900. 00 

2  laborers'  houwH,  at$350each 700.00 

1  board  and  tile  kitchen 200.00 

4,200.00 

LA  NI|}A. 

1  board  controller's  office 750.00 

1  laborer's  house 350.00 

1,100.00 

GOIZUETA. 

1  board  and  zinc  house..*. 1,200.00 

1  board  and  zinc  controller's  office 850. 00 

1  board  and  zinc  kitchen 250.00 

1  laborers'  house 450.00 

2,750.00 

POTRERO   LACUNA   DE  LA   CETBA. 

1  board  and  tile  house 1, 300. 00 

1  laborers'  house 450. 00 

Iboardand  tile  kitchen 200.00 

1  cattle  house  with  fences  for  calves 450. 00 

1  house  for  com  store 200. 00 

1  board  and  tile  controller's  office 600.00 

3,200.00 

SANTA   ROSALIA  (aPEZ). 

6  board  houses  for  employees,  at  $200  each 1,200.00 

1  board  and  tile  controller's  office 800. 00 

1  scale  for  weighing  cane  and  house  of  board  and  tile  for  same.  900. 00 

21aborer8'  houses,  at$450each 900.00 

1  board  and  tile  kitchen 200.00 

1  board  and  tile  house  for  oxen  carts 600.00 

4,600.00 


Digitized  by 


Google 


CLAIMS    B£FOB£    SPANISH    TREATY    CLAIMS    COMMISSION.       109 

SANTA    MARIA. 

1  board  and  tile  house $1,200.00 

1  board  and  tile  controller's  office 950. 00 

1  scale  for  weighing  cane  and  house  of  board  and  tile  for  same.        900. 00 

2  laborers'  houses,  at  $300  each 1 600.00 

1  board  and  tile  kitchen 200.00 

$3, 850. 00 

MONTANESA. 

1  board  and  tile  house 1,200.00 

1  l)oard  controller's  office 300.00 

1  laborers'  house 450.00 

1  board  and  tile  kitchen 200.00 

2,150.00 

HORQUITA. 

1  hoard  house 950.00 

1  board  controller's  office 450. 00 

21alx>rerB'  houses,  at$500each 1,000.00 

1  board  warehouse 800.00 

1  board  house  for  ox  carts 500.00 

1  board  house  for  employees 300. 00 

1  board  tile  kitchen 20.000 

4  board  houses  for  laborers  and  family,  at  $100  each 400. 00 

4,600.00 

Total 97,400.00 

III.  (Petition,  paragraph  7). — Dkstbuction  of  Implements  and  Utensils. 
VahuUion  of  implements  and  utensils  destroyed  on  the  various  colonias, 

bre5}o. 

72  cane  knives $42.00 

12  Collins  machetes 11.00 

72  hoes 48.00 

Igrindstone 2.50 

14  plows 168.00 

Kitchen  utensils 26.00 

13  ox  carts 1,326.00 

$1,622.50 

labbrinto. 

120  cane  knives 60.00 

24  CoUms  machetes 22.00 

120  hoes 80.00 

Igrindstone 2.50 

20  plows 240.00 

14  ox  carts 1,428.00 

Kitchen  utensils 25.00 

1,857.50 

SANTA   ROSALIA. 

72  cane  knives 42.00 

12  Collins  machetes 11.00 

72ho€« 80.00 

1  grindstone 2.50 

8  plows 96.00 

8  ox  carts 1,428.00 

Kitchen  utensilfl 25.00 

1,684.50 
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CORRALE8. 

48  cane  knives 124.00 

6  machetes 5.50 

48  hoes 32.00 

1  grindstone 2. 50 

7  ox  carts • 714.00 

Kitchen  utensils 25.00 


ESTADOS  UinDOS. 

48  cane  knives 24.00 

6  machetes 6.50 

48  hoes : 82.00 

IToxcartfl 1,819.00 

Kitchen  utensils 25.00 

GAZTBLU. 

48  cane  knives 24.00 

6  machetes 5. 50 

48  hoes 32.00 

9  ox  carta 918.00 

Kitchen  utensils 25.00 

CIBNFUBQOS. 

120  cane  knives 60.00 

48  machetes 44.00 

24  axles 27.00 

120  hoes 80.00 

1  grindstone 2. 50 

15  ploughs 180.00 

10  ox  carts 1,020.00 

Kitchen  utensils 40.00 

ALICIA. 

24  cane  knives 6. 00 

24  hoes 16.00 

Kitchen  utensils 12.00 

AQUADrrAS. 

24  cane  knives 12.00 

24  hoes 16.00 

1  ox  cart 102.00 

Kitchen  utensils 12.00 

BIDASOA. 

120  cane  knives 60.00 

24  machetes 22.00 

14  ploughs 168.00 

6  axles 6.76 

12  ox  carts 1,224.00 

120  hoes 80.00 

1  grindfltone 2. 60 

Kitchen  utensild 40.00 


$803.00 


1,905.00 


1,004.50 


1,463.50 


34.00 


142.00 


1,603.25 
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TRINIDAD. 

72  cane  knives $36.00 

24  machetes 22.00 

72  hoes 48.00 

6  ploughs 72.00 

1  grindstone 2.50 

6  axles 6.76 

9  ox  carts 918.00 

Kitchen  utensils 25.00 

II,  130. 25 

MONO  PRIETO. 

72  cane  knives 36.00 

24  machetes 22.00 

72  hoes 48.00 

6  ploughs 72.00 

Igrindatone 2.50 

6  axles 6.75 

6  ox  carts 612.00 

Kitchen  utensils 25.00 

824.25 

LA  OUARDIA. 

72  cane  knives 36.00 

24  machetes 22.00 

72  hoes 48.00 

12  axles 13.50 

1  grindstone 2.50 

4  ploughs 48.00 

6  ox  carts 612.00 

Kitchen  utensils 25.00 

807.00 

PALMARITO. 

24  cane  knives 12.00 

24  hoes 16.00 

2  ploughs 24.00 

Kitchen  utensils 25. 00 

4  ox  carts 408.00 

485.00 

SAN  FRANCISCO. 

24caneknives 12.00 

24h<5es 16.00 

4  ox  carts 408.00 

Kitchen  utensils 25.00 

461.00 

RSOOMPENSA. 

120  cane  knives 60.00 

48  machetes 44.00 

24  axles 27.00 

120  hoes 80.00 

1  grindstone 2.50 

10  ploughs 120.00 

4  saddles 100.00 

Kitchen  utengilfl 25.00 

458.50 


Digitized  by 


Google 


112       CLAIMS    BEFOBE   SPANISH   TREATY    CLAIMS    COMMISSION. 


8ANTA    CLARA. 

72  cane  knives $42.00 

12  mm'hetee 11.00 

72  hoes : 48.00 

1  grindstone 2. 50 

6  ploughs 72.00 

Kitchen  utensils 25. 00 

VILLA  CLARA. 

72  cane  knives 42.00 

12  machetes 11.00 

72  hoes 48.00 

1  grindstone 2. 50 

4  ploughs 48.00 

Kitchen  utensils 25. 00 

LE   RBDONDA. 

75  cane  knives 42.00 

12  machetes 11.00 

72  hoes 48.00 

6  ox  carts 612.00 

Kitchen  utensils 25.00 

SANTA   ROSA. 

60  cane  knives 30.00 

6  ma<.'hete8 5. 50 

60  hoes 40.00 

Kitchen  utensils 25.00 

LA   UNION. 

24  cane  knives 12.00 

6  machetes 5. 50 

24ho€e 16.00 

Kitchen  utensils 25.00 

SANTA   RITA. 

24  cane  knives 12.00 

6  machetes 5. 50 

24  hoes 16.00 

Kitchen  utensils 25.00 

SANTA  p6. 

24  cane  knives 12.00 

6  machetes 5. 50 

24  hoes 16.00 

Kitchen  utensils 25. 00 

LA  CULEBRA. 

72  cane  knives 86.00 

12  machetes 11.00 

72  hoes , 48.00 

1  grindstone 2. 50 

6  ploughs 72.00 

Kitchen  utensils 25.00 


$200.50 


176.50 


738.00 


100.50 


58.50 


JS8.50 


58.50 


194.50 
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LA  CBIBA. 

24  cane  knives |12. 00 

6  machetes 6. 50 

24  hoes 16.00 

Kitchen  utensils ^.00 

OJO  DE   AGUA. 

24  cane  knives 12. 00 

6  machetes 5. 50 

24  hoes 16.00 

Kitchen  utensils 25. 00 

CAR  I  DAD. 

96  cane  knives 48. 00 

12  machetes 11.00 

96  hoes 64.00 

I  grindstone 2. 50 

II  ox  carts 1,122.00 

Kitchen  utensils 40. 00 

8  ploughs 96.00 

BAN  MANUEL. 

144  cane  knives 72.00 

36  machetes 33.00 

144  hoes , 96.00 

1  grindstone 2.50 

12axle8 13.50 

26  ploughs 416.00 

10  ox  carts 1,020.00 

6  rolls  of  rope 60.00 

12  lanterns 8.00 

1  telephone  apparatus 25.00 

12  saddles 300.00 

6  pack  saddles 24.00 

The  household  furniture  of  the  administrator's  ofl&ce 250. 00 

The  household  furniture  of  the  controller's  office 175. 00 

Kitchen  utensils 50.00 

LA   YABA. 

36  cane  knives 18.00 

24  machetes 22.00 

36  hoes 24.00 

24  axles 27.00 

1  grindstone 2. 50 

6  ox  carts 612.00 

Kitchen  utensils 25.00 

SANTA   ELENA. 

120  cane  knives 60.00 

24  machetes 22.00 

12  axles 13.50 

120  hoes 80.00 

1  grindstone 2. 50 

10  ox  carts 1,020.00 

14  ploughs 168.00 

2  rolls  of  rope 1 20.00 

Kitchen  utensils 25. 00 

S,  Doc.  299 8 


$58.50 


58.50 


1,383.50 


2,545.00 


730. 50 


1,411.00 
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LA  NINA. 

48  cane  knives $24.00 

6  machetes 5. 50 

48  hoes 32.00 

6  ox  carts 612.00 

Kitchen  utensils 25.00 

$698.50 

QOIZUETA. 

24  cane  knives 12.00 

6  machetes 5. 50 

24  hoes.' 16.00 

4  ploughs 48.00 

3  ox  carta 306.00 

Kitchen  utensils 25. 00 

412.60 

SANTA   ROSALIA    (aPBZ). 

120  cane  knives 60.00 

24  machetes 22.00 

120  hoes '. 80.00 

1  grindstone 2. 50 

12  ploughs 144.00 

12  ox  carts 1,224.00 

1  roll  of  rope 10.00 

Kitchen  utensils 25. 00 

1,567.60 

SANTA   MARIA. 

120  cane  knives 60.00 

24  machetes 22.00 

120  hoes 80.00 

1  grindstone 2. 50 

8  ploughs 96.00 

9  ox  carts 918. 00 

Kitchen  utensils 25. 00 

1,203.50 

montaRbsa. 

60  cane  knives 30.00 

12  machetes 11.00 

60  hoes 40.00 

1  grindstone 2.50 

4  ploughs 48. 00 

1  roll  of  rope 10. 00 

4  ox  carta 408.00 

6  axles 6.75 

Kitchen  utensils 25. 00 

581.25 

HORQDITA. 

148  cane  knives 84.00 

120  machetes 110.00 

120  axles 135.00 

1  grindstone 2. 50 

15  ox  carts 1,530.00 

4  rolls  of  rope 40. 00 

125  yokes 187.50 

240  hubs  for  ox  carts 600.00 

2,689.00 

.  Total 31.201.00 
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IV.  (Petition,  paragraph  8). — ^Loss  op  Supplies. 

VahMtion  of  auppUes  burned  and  carried  away, 

8,000  rations,  at  25  cents  each : 

1  store  in  Horquita $2,000.00 

1  store  in  San  Manuel 2, 000. 00 

1  store  in  N.  Habana 2, 000. 00 

1  store  in  Oienfu^os 2,000.00 


$8,000.00 


V.  (Petition,  paragraph  9). — Loss  of  Cattlb. 


Taken  by  insoigents 

Taken  by  Spain 

Death  by  concentration . 


Total. 


Oxen. 


211 

838 
886 


Other 
cattle. 


45 
115 
122 


Total. 


256 
953 

508 


1,717 


VALUATION. 

270  yoke  of  oxen  of  first  class,  at  $1 70 $45, 900. 00 

447  yoke  of  oxen  of  second  class,  at  $136 60,  792. 00 

1  ox  of  second  class 68. 00 

162  bulls,  at  $68 10,336.00 

80  cows,  at  $60 4,000.00 

50  minor  cattle,  at  $12 600.00 

Total $121,696.00 

VI.  (Petition,  paragraph  10). — Expenses  op  Concentration  and  Guarding  of  Cattlb 

AND  Horses. 

These  expenses,  including  the  making  of  enclosures,  the  erection  of  forts, 
and  pay  of  men  to  man  the  forts  and  of  watchmen,  are  estimated  at. . .  $50, 000. 00 

VII.  (Petition,  paragraph  11). — Loss  of  Horses  and  Mules. 

338  horses,  at  $95.40 '. $32,245.20 

12  mules,  at  $100 1,200.00 


Total $33,445.20 
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VIII.  (Petition,  paragraph  12). — Destruction  of  Fences. 


Colonias  (fann). 


Area  in 
cordeles. 


Value  of 
onecordel. 


Total 
value. 


Coivstancia 

l^berinto 

Sun  til  Lucia  .. 
Santa  Rosalia.. 
Cor  rales . 


La  Yaya.'. 

I^a  Barca 

Raolniitio 

Lechuzo 

Caridad 

Goizueta 

Gaztolu 

Santa  Elena 

Santa  Rita  (Casaa) 

Santa  Fe 

La  Union 

La  Culebra 

Santa  Rosa 

Villa  Clara 

Ojo  de  Agua 

Kstados  Uuidos 

Santa  Rostilia  (Apez). 

Repmrador 

San  Manuel 

Santa  Maria 

La  Yaba 

San  Segundo 

LaCeiba 

Santa  (Mara 

Laberinto  II 

Montanesa 

Lapuna  de  la  Ceiba  . . 

Asturias 

Bida.soa 

Habana 

San  Frainiseo 

Recom  peiisa 

Palmraito 

LaGuardia 

Mono  Prieto 

Aguaditas 

Alicia 

Trinidad 

La  Redonda 

Alcalde  Mayor 

Cienf uegos  

Horqnita 


Total. 


L,060 
810 
l;iO 
110 
130 
120 
580 
544 
310 
158 
388 
196 
284 
132 
156 
192 

24 
188 
198 
331 
518 
288 
520 
270 
416 
122 
196 
102 
222 
196 
222 
412 
340 
172 
462 

96 
260 
142 
162 

no 

182 
802 
702 
256 
976 


$3,180.00 

1,020.00 
390.(10 
830.00 
390.00 
360.00 

1,740.00 

1,632.00 
930.00 
474.00 

1,164.00 
588.00 
852.00 
396.00 
468.00 
576.00 
72.00 
664.00 
594.00 

1,002.00 

1,5M.00 
864.00 

1,560.00 
810.00 

1,248.00 
366.00 
588.00 
306.00 
6i»6.00 
5SH.00 
666.00 

l,'23i;.00 

1,020,00 
516.00 

1,38(>.00 
288.  UO 
780.00 
426.00 
486.00 
330.00 
516.00 
906.00 

2,106.00 
768.00 

2,928.00 


18,220  1 


39,660.00 


IX.  (Petition,  paragraph  13). — Destruction  of  Timber. 

Lumber  destroyed  on  the  colonia  of  Ilorquita. 

10,000  railroad  ties  for  wide  gauge,  at  $1  each $10,000.00 

42,000  railroad  ties  of  narrow  gauge  at  $0.50  each 21, 000. 00 

250,000  feet  of  cedar,  at  $37  each  1,000  feet 9, 250. 00 

165,000      "      8abicu,at$32               ** 5,280.00 

200,000      **      mahogany,  at  $52       "          '. 10,400.00 

120,000      *•      yaba,  at$32                 **          3,840.00 

85,000      "      ocuje,  at$32                *•          2,720.00 

25,000      "      ebony,  at$52              "          1,300.00 

150,000      "      acana,  at$32                "          4,800.00 

200,000      "      jiqui,  at$32                 " 6,400.00 

100,000      "      arabo,  at$32               "          * 3,200.00 

90,000      **      roble  guayo,  at  $32     "          2,880.00 

180,000      •*      jucaro  n^TO,  at  $32    "         5,760.00 

90,000      "      majagua,  at  $52           "         4,680.00 

Total 91,510.00 
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X.  (Petition,  paragraph  14). — ^Expenses  of  SELF-PBOTBCTnoN. 

This  item,  which  includes  the  pay,  provisioning,  and  maintenance  of 
the  special  protection  forces  kept  on  the  estate,  and  which  will  be 
duly  substantiated  by  evidence,  amounts  to $541,623.45 

XI.  (Petition,  paragraph  15). — Suspension  op  Cbop  Work. 

This  item,  which  is  explained  in  the  body  of  the  petition,  and  is  suscep- 
tible of  detailed  proof,  amounts  to $36,926.40 

Xn.  (Petition,  paragraph  15). — Damaobb  on  Account  op  the  Railroad. 

Repairs  to  the  bridge  at  Jibaru: 

8  masons,  for  5  days,  at  $3  per  day $120. 00 

8  hod  men,  for  5  days,  at  $1  per  day  each 40. 00 

10  carpenters,  for  8  days,  at  $3  per  day 240. 00 

10  assistants  to  carpenters,  at  $1  per  day,  8  days 80. 00 

Lranber 112.00 

Masonry  materials 240. 00 

$832.00 

Repairs  to  the  bridge  at  Alcalde  Mayor: 

10  masons,  for  7  days,  at  $3  per  day 210. 00 

10  hod  men,  at  $1  each  per  day,  7  daya 70. 00 

12  carpenters,  for  14  days,  at  $3  per  day 504. 00 

12  assistants  to  carpenters,  14  days,  at  $1  per  day 168. 00 

Lumber 250.00 

Masonry  materials 320. 00 

1,522.00 

Derailment  on  the  Lechuzo  branch,  January  16,  1896: 

25  workmen,  at  $1  each,  for  one  day,  to  restore  train  and 
repair  road 25.00 

Injuries  to  the  line  and  repairs  to  8  cars 112. 00 

Repairs  to  locomotive  No.  5,  occupying  10  mechanics  one 
week 206.00 

843.00 

Derailment  on  the  San  Manuel  line,  near  Jibaru,  April  12, 1896: 

40  workmen  enrailing  cars  and  repairing  road,  at  $1  per 
day 40.00 

Repairing  of  locomotive  No.  3,  at  shop,  during  21  days, 
i^uiring  8  mechanics 540. 00 

Repairs  to  14  cars  at  shop 172. 50 

Damage  to  the  line 12.00 

764. 50 

Derailment  on  the  Mono  Prieto  branch,  near  Recompensa, 

April  23,  1896: 

30  workmen,  at  $1  each,  for  two  days,  repairing  road  and 
enrailing  the  train 60.00 

Damage  to  the  line 40. 00 

R^)air8  to  locomotive  No.  4,  at  shop,  requiring  6  mechan- 
ics 14  days 180.00 

Repairs  to  12  cars  at  shops 98.00 

378.00 
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Derailment  on  kilometro  12,  Janoary  12,  1807: 

Damage  to  the  line $125.00 

46  workmen,  at  |1  a  day,  for  two  days,  repairing  road  and 

enrailing  train 90.00 

Repairing  locomotive  No.  5,  at  shop,  daring  3  weeks 378. 00 

Repairing  12car8atshop 72.00 

$665.00 

Derailment  on  the  Horqoita  branch,  kilometro  No.  4,  Jan- 
uary 31,  1897: 

Damage  to  the  line 142.00 

25  workmen,  at  $1  a  day,  for  three  days,  enrailing  loco- 
motive and  repairing  road 75.00 

Damage  to  locomotive  and  repairs  at  shop 347. 00 

664.00 

Derailment  of  locomotive  No.  4,  on  kilometro  No.  2,  Mono 

Prieto  branch,  February  7,  1897: 

Damage  to  the  line 15.00 

20  workmen,  at  $1  a  day,  enrailing  locomotive  and  repair- 
ing road 20.00 

Repairs  to  locomotive  No.  4  at  shop 72.00 

Repairs  to  four  cars  at  shop 20.00 

127.00 

Derailment  on  Horquita  branch,  February  15,  1897: 

60  workmen,  at  |1  a  day,  enrailing  train  and  repairing 

road 50.00 

Damage  to  the  line 15.00 

Repairs  to  locomotive  No.  4  at  shop 72.00 

187.00 

Derailment  of  Manuel  branch,  March  3, 1897: 

Damage  to  the  line 40. 00 

50  workmen,  at  |1  a  day,  enrailing  train  and  repairing 

road w 50.00 

Repairs  to  locomotive  No.  1  at  shop 72.00 

—         162.00 

Blowing  up  of  culvert  on  kilometro  No.  4,  main  line,  June  24, 
1897: 

45  workmen,  at|l  a  day,  repairing  road 46.00 

Damage  to  the  line 224.00 

6  masons,  at  $3  a  day 18.00 

6  carpenters,  at  $3  a  day 18.00 

12  assistants,  at  |1  a  day 12.00 

817.00 

Destruction  of  road  and  telegraph  line  between  San  Manuel  and  La  Yaba, 

August,  1897 9,000.00 

Destruction  of  road  between  Nueva  Habana  and  Asturias 3, 000. 00 

Destruction  of  650  metres  of  road  on  Perelejo  branch 1,950.00 

Railroad  ties  burned: 

On  Horquita  plantation,  22,000,  at  50  cts.  each 11, 000. 00 

On  Cienfuegos  plantation,  8,000 , 4,000.00 

On  La  Yaba  plantation,  9,000 4,500.00 

19,500.00 

Telephone  posts  burned: 

On  Horquita,  2,000,  at  $2.50  each 6,000.00 

On  Cienfuegos,  750 ' 1,875.00 

On  La  Yaba,  800 2,000.00 

8,875.00 
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Telephone  installations  burned  on  the  various  colonias: 

On  Cienf  uegos,  1 $25. 00 

On  Trinidad,  1 25.00 

OnBidasoa,  1 25.00 

On  Mono  Prieto,  1 25.00 

OnRedonda,  1 25.00 

On  La  Guardia,  1 25.00 

On  Recompensa,  1 25. 00 

On  Pahnarito,  1 25.00 

On  Montail  esa,  1 25. 00 

On  Santa  Rosa,  1 25.00 

On  Union,  1 25.00 

OnSantaRita,  1 25.00 

OnLabenita,! 25.00 

On  Santa  Rosalia,  1 25.00 

OnEstados  Unidos,  1 25.00 

$375.00 

OnGaztelu,  1 25.00 

On  San  Manuel,  1 25.00 

On  Santa  Maria,  1 25.00 

OnLaYaba,  1 25.00 

On  Santa  Rosalia  Apezteguia,  1 25. 00 

On  Santa  Elena,  1 25.00 

On  Santa  Clara,  1 25.00 

OnCaridad,  1 25.00 

OnGoizueta,! 25.00 

225.00 

Service  of  military  trains: 

For  1,045  ordinary  trains  furnished  to  the  Spanish  author- 
ities from  January  1,  1896,  to  January  1,  1899,  at  $50 
each 62,250.00 

For  652  extra  trains  furnished  the  same  from  January  17, 

1896,  to  January  27,  1899 32,600.00 

84, 850. 00 

Total 133,586.50 

Recapitulation  and  Summary. 

I.  Loss  of  cane ! $2,992,650.00 

11.  Destruction  of  bateyes 97,400.00 

III.  Destruction  of  implements  and  utensils 31, 201. 00 

IV.  Loss  of  supplies 8,000.00 

V.  Loss  of  cattle 121,696.00 

VI.  Exfienses  of  concentration 50,000.00 

VII.  Loss  of  horses  and  mules 33, 445. 50 

Vin.  Destruction  of  fences •. 39,660.00 

IX.  Destruction  of  tunber 91,510.00 

X.  Expenses  of  self-protection 541,623.45 

XI.  Suspension  of  crop  work 36, 926. 40 

XII.  Damages  on  account  of  the  railroad 133, 586. 50 

Total V 4, 177, 698.  ii5 
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[  Before  the  Spanish  Treaty  Claims  Commiflsioii.] 


RosAEio  Sugar  Company  op  New  York, 

claimant, 

agavnst 

The  United  States. 


No.  341. 

Amount,  11,239,523.00 


To  the  JumorcMe  Spa/nish  Treaty  Claims  Commission: 

The  petition  of  Rosario  Sugar  Company  of  New  York,  by  its  attor- 
neys, Curtis,  Mallet-Prevost  &  Colt,  respectfully  shows: 

First.  That  petitioner  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York,  and  having  its 
principal  office  in  the  city  and  State  of  New  York;  that  the  certificate 
of  incorporation  was  filed  and  recorded  in  the  office  of  tbe  secretary  of 
state  at  the  city  of  Albany  on  the  5th  day  of  May,  1896,  and  in  the 
office  of  the  clerk  of  New  York  County  on  the  6th  day  of  May,  1896; 
that  the  full  name  of  the  petitioner  is  Rosario  Sugar  Company  of  New 
York;  that  petitioner  is,  and  at  the  times  hereinafter  mentioned  was, 
engaged  in  the  planting  and  cultivation  of  sugar  cane  and  in  producing 
and  manufacturing  sugar  in  the  island  of  Cuba  and  selling  the  product 
in  New  York  and  elsewhere. 

Second.  That  petitioner  is,  and  at  the  times  hereinafter  mentioned 
was,  the  owner  of  the  following  sugar  plantations  in  the  island  of 
Cuba,  viz: 

**  Nuestra  Senoradel  Rosario  "  plantation  and  **  San  Francisco"  plan- 
tation, both  situated  in  the  municipality  of  Aguacate,  judicial  district 
of  Jaruco,  province  of  Havana. 

**Amistad"  plantation,  situated  in  the  municipality  of  Madruga, 
judicial  district  of  San  Julian  de  Guines,  province  of  Havana. ' 

''Reloj"  plantation,  situated  in  the  municipality  of  Bainoa,  judicial 
district  of  Jaruco,  province  of  Havana. 

That  petitioner  is,  and  at  the  jtimes  hereinafter  mentioned  was,  the 
owner  of  the  sugar  crops  and  of  the  cane  producing  said  crops  on  the 
following  plantations,  viz:  "Colonia  Bolanos,"  *' Santa  Teresa,"  **Lia 
Luisa,"  "Gazmuri,"  all  situated  in  the  municipality  of  Caraballo, 
judicial  district  of  Jaruco,  province  of  Havana. 

Third.  That  during  the  late  insurrection  in  the  island  of  Cuba  against 
the  Spanish  Government  the  sugar  crops  and  the  cane  producing  said 
crops  on  the  above-named  plantations  were  burned,  damaged,  and 
totally  destroyed  by  certain  persons  engaged  in  armed  resistance  against 
the  Spanish  Government  and  in  armed  opposition  to  the  constituted 
authorities  under  that  Government;  that  at  the  time  when  said  crops 
and  cane  were  so  burned,  damaged,  and  destroyed  the  standing  crops  had 
been  fully  grown  and  were  in  all  respects  ready  to  be  harvested  and 
ground  for  purposes  of  making  sugar  therefrom,  and  the  cane  plant 
was  in  condition  to  continue  its  yield  from  year  to  year  and  for  a  term 
of  years  thereafter;  that  the  sugar  crops  and  sugar  cane  on  said  planta- 
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tions  were  so  burned,  damaged,  and  destroyed  at  various  times  from 
June,  1896,  to  December,  1897;  that  the  total  damage  so  suffered  by 
petitioner  on  account  of  the  burning,  damage,  and  destiniction  of  said 
crops  and  cane  amounted  to  seven  hundred  and  fifty  thousand  dollars 
(1750,000),  as  is  more  particularly  set  forth  in  paragraph  seventh  hereof. 

Fourth.  That  at  various  times  from  June,  1896,  to  December,  1897, 
a  large  number  of  live  stock,  the  property  of  petitioner,  was  taken 
from  the  "Amistad"  plantation  by  certain  persons  engaged  in  armed 
resistance  against  the  Spanish  Government  and  in  armed  opposition 
to  the  constituted  authorities  under  that  Government,  causing  damage 
to  the  amount  of  nine  thousand  four  hundred  and  thirteen  dollars 
($9,413);  that  in  or  about  January,  1897,  said  persons  tore  up  the  ties, 
and  otherwise  injured  and  damaged  the  railroad  and  rolling  stock  of 
petitioner  on  the  '*Reloj"  plantation,  causing  damage  to  the  amount 
of  twenty-seven  thousand  five  hundred  and  fifty  dollars  ($27,550);  that 
in  or  about  June,  1896,  said  persons  burned,  destroyed,  and  damaged 
certain  buildings  and  platforms  for  weighing  sugar  of  petitioner's  sit- 
uated on  the  "  Reloj "  plantation,  causing  damage  to  the  amount  of  ten 
thousand  five  hundred  dollars  ($10,500);  and  that  during  said  insurrec- 
tion said  persons  destroyed,  damaged,  and  injured  certain  plantation 
machinery  of  petitioner's  situated  on  the  ''Rosario"  plantation,  caus- 
ing damage  to  the  amount  of  twenty-five  thousand  five  hundred  dol- 
lars ($25,500);  all  of  which  more  particularly  appears  in  paragraph 
seventh  hereof. 

Fifth.  That  during  the  said  insurrection  and  disturbances  above 
mentioned  petitioner  was  obliged  to  hire  men  to  defend  its  property, 
owkig  to  the  failure  and  neglect  of  the  Spanish  Government  to  protect 
it,  and  was  obliged  to,  and  did,  pay  wages  and  board  for  one  hundred 
men  during  twenty -five  months,  amounting  in  all  to  sixteen  thousand 
five  hundred  and  sixty  dollars  ($16,560),  as  appears  in  paragraph 
seventh  hereof. 

Sixth.  That,  owing  to  the  disturbed  condition  of  the  country  and 
the  failure  of  the  Spanish  Government  to  suppress  disorder  and  pro- 
tect its  property,  petitioner  was  unable  to  cultivate  crops  on  said 
plantations  during  the  seasons  of  1896-1897  and  1897-1898'.  That  the 
loss  of  profits  suffered  by  petitioner  in  consequence  amounted  to  four 
hundred  thousand  dollars  ($400,000),  as  appears  in  paragraph  seventh 
hereof,  said  loss  being  over  and  above  the  value  of  the  sugar  cane 
destroyed  as  set  forth  in  paragraph  third  hereof. 

Seventh.  The  following  is  an  itemized  schedule  of  the  property 
destroyed,  taken,  or  damaged,  and  of  the  damages  claimed  by  petitioner: 

8UQAB  CANS  DESTROYED. 

Nueetra  Senora  del  Rosario  plantation: 

990  acres  of  growing  sugar  cane. 
Amistad  plantation: 

260  acres  of  growing  sugar  cane. 
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San  Francisco  plantation: 

1,023  acres  of  growing  sugar  cane. 
Reloj  plantation: 

338  acres  of  growing  sugar  cane. 
Oolonia  Bolanos  plantation: 

660  acres  of  growing  sugar  cane. 
Santa  Teresa  plimtation: 

330  acres  of  growing  sugar  cane. 
La  Luisa  plantation: 

1,320  acres  of  growing  sugar  cane. 
Gazmuri  plantation: 

132  acres  of  growing  sugar  cane. 
Total  number  of  acres  of  growing  sugar  cane  destroyed 5,048 

Value  of  cane  destroyed $760,000.00 

MVB  STOCK  TAKBN. 

176  head  of  cattle  (cows  and  oxen) $6,953.00 

39  horses 1,510.00 

55  mules 950.00 

9,413.00 

All  taken  from  ^'Amistad''  plantation. 

RAILROAD  MATERIAL. 

800  ties,  worth  $1.25  each 375.00 

Damage  to  the  railroad  on  the  "Reloj "  plantation 11, 175. 00 

40  railroad  wagons,  valued  at  $400  each 16,000.00 

27,550.00 

This  property  was  on  the  ^'Reloj"  plantation. 

MAOHINBRT  AND  BniLDIHGB. 

Machinery  on  ''Rosario"  plantation,  consisting  of  steam 

boilers,  tubing,  iron  towers,  etc,  destroyed,  damaged,  and 

injured 25,500.00 

Six  weighing  platforms  for  sugar,  destroyed  on  ''Reloj*' 

plantation 3,600.00 

Six  bouses  for  said  weighing  platforms,  destroyed  on  ''Reloj  *' 

plantation 6,900.00 

36,000.00 

OOBT  OF  HIRING  MEN  TO  DEFEND  PLANTATIONS. 

Wages  and  board  for  one  hundred  men  to  defend  plantations  daring 
twenty-five  months 16,560.00 

LOSS  OF  FROFTTS. 

The  company  was  unable  to  cultivate  the  crops  of  1896-1897  and  1897- 
1898,  and  to  derive  the  profit  consequent  thereon.  The  average  crops 
for  the  preceding  years  during  which  crops  had  been  grown  were 
from  60,000  to  65,000  bags  of  sugar  each  year,  yielding  a  profit  of 
$200,000  a  year.    The  loss  in  profits  during  the  two  years  was  thus. .    400, 000. 00 
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RBOAPITUI«ATION. 

Sngarcane 1760,000.00 

Livestock 9,413.00 

Bailroad  material .' 27,550.00 

Machinery  and  boildingB 36,000.00 

Wages 16,560.00 

Loss  and  profits 400,000.00 

1,239,523.00 

Eighth.  That  the  Spanish  Government  did  not  protect  the  property 
of  petitioner  from  the  injuries  and  destruction  above  set  forth;  that 
the  petitioner  became  entitled  to  compensation  and  indemnity  from 
the  Spanish  Government  for  the  losses  sulEfered  by  it,  and  that  pur- 
suant to  the  provisions  of  Article  VLL  of  the  treaty  between  the 
United  States  and  Spain,  concluded  December  10, 1898,  petitioner  is 
entitled  to  recover  from  the  United  States  the  amount  of  damages  suf- 
fered by  it  as  aforesaid. 

Ninth.  Petitioner  further  shows  that  the  entire  amount  of  its  claim 
belongs,  and  at  the  time  it  had  its  origin  did  belong,  solely  and  abso- 
lutely to  petitioner,  and  that  it  has  made  no  assignment  of  said  claim, 
or  any  part  thereof,  or  interest  therein,  to  any  other  person  or  per- 
sons whomsoever,  and  that  there  was  no  insurance  upon  any  of  the 
property  for  the  loss,  seizure,  or  destruction  of  which  this  claim  is 
made,  and  that  petitioner  has  not  received  any  compensation  or  in- 
demnity for  the  losses  suffered  as  aforesaid. 

Wherefore  your  petitioner  prays  for  judgment  upon  the  facts  set 
forth  in  the  foregoing  petition  and  the  principles  of  law  applicable 
thereto  against  the  United  States  for  the  sum  of  one  million  two  hun- 
dred and  thirty-nine  thousand  five  hundred  and  twenty-three  dollars 
^1,239,628),  with  costs. 

BosABio  Sugar  Company  op  New  York, 
By  J.  M.  Cbballos,  Breddervb. 

CuBTis,  Maixbt-Pbbvost  &  Colt, 

Attorneys  for  CUmrumty  30  Broad  street^  New  York  City. 

A  true  copy. 
Attest: 

W.  E.  Spbab,  Clerh 
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[Before  the  Spanish  Treaty  Claims  Coniraission,  appointed  nnder  the  act  of  Congrese  (approTed  March 
2, 1901)  to  give  effect  to  Article  VII  of  the  treaty  of  peace  concluded  between  the  United  States  and 
Spain,  December  10, 1898.] 

WITH  AMENDMENT. 


No.  398. 
Amt  11,165,046.03. 


In  the  Matter  op  the  Claim  op  Francisco 

J.  TeiTy  y  Dorticos 

dgaimst 

The  Government  op  Spain,  which  the  United 

States  agreed  to  adjudicate  and  settle  under 

Article  VII  of  the  aforesaid  treaty. 

PETITION. 

To  the  Ronorahle  the  Spanish  Treaty  Claims  Commission: 

Your  petitioner,  the  aforesaid  Francisco  J.  Teny  y  Dorticos, 
respectfully  shows: 

I.  That  your  petitioner  is  at  present  residing  in  the  city  of  Paris, 
France,  and  that  he  is,  and  was,  at  the  time  and  times  hereinafter  men- 
tioned, a  naturalized  citizen  of  the  United  States,  duly  admitted  as  such 
by  the  court  of  common  pleas  of  the  city  and  county  of  New  York,  on 
or  about  the  8th  day  of  September,  A.  D.,  1884,  as  will  appear  from 
the  certified  copy  of  the  certificate  of  naturalization  which  was  filed 
with  your  petitioner's  memorial  in  the  Department  of  State  on  or  about 
the  3d  day  of  July,  1897,  which  certificate  and  memorial,  together  with 
all  reports,  records,  proceedings,  and  other  documents  relating  to  your 
petitioner's  said  claim  on  file  or  of  record  in  the  said  Department, 
your  petitioner  prays  may  be  transmitted  to  your  honorable  body,  as 
in  section  8  of  the  said  act  of  Congress  provided. 

That  among  the  papers  on  file  or  of  record  in  the  said  Departoient 
are  the  following: 

1.  Inventory  and  appraisal  of  your  petitioner's  property  in  Cuba, 
made  and  sworn  to  by  Mr.  Francisco  Torralbas,  your  petitioner's 
attorney  in  fact  and  resident  manager,  before  Mr.  Owen  McGarr,  U.  S. 
consul  at  Cienfuegos,  December  27,  1896,  and  forwarded  by  the  said 
consul  to  the  said  Department  with  his  dispatch  No.  12,  dated  January 
29,  1896. 

2.  Declaration  and  schedule  of  damages  done  to  your  petitioner's 
property  in  Cuba  between  December  10th,  1895,  and  January  16th, 
1896,  made  and  sworn  to  by  the  said  Torralbas  before  the  said  U.  S. 
consul  on  the  4th  day  of  February,  1896,  and  forwarded  by  that  officer 
to  the  said  Department  with  his  dispatch  No.  16,  dated  February  11, 
1896. 

3.  Declaration  and  schedule  of  damages  done  to  your  petitioner's 
property  between  January  15th  and  31st,  1896,  made  and  sworn  to  by 
the  said  Torralbas  before  the  said  consul  on  the  4th  day  of  February, 
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1896,  and  forwarded  by  that  oflScer  to  the  said  Department  with  his 
said  dispatch  No.  16,  of  February  11,  1896. 

4.  Declaration  and  schedule  of  damages  done  to  your  petitioner's 
property  between  April  lat  and  30th,  1896,  made  and  sworn  to  by  the 
said  Torralbas  before  the  said  consul  on  the  29th  day  of  May,  1896, 
and  forwarded  by  that  officer  to  the  said  Department  with  his  dispatch 
No.  50,  dated  July  13,  1896. 

5.  Instruction  from  the  Secretary  of  State  to  our  minister  at  Madrid 
to  inform  the  Spanish  Government  of  the  presentation  of  your  peti- 
tioner's claim,  dated  September  18,  1896. 

6.  Declaration  and  schedule  of  damages  done  to  your  petitioner's 
property  between  February  1st  and  March  25th,  1896,  made  and  sworn 
to  by  the  said  Torralbas,  before  the  said  consul  on  the  28th  day  of 
March,  1896,  and  forwarded  by  that  officer  to  the  said  Department 
with  his  dispatch  No.  68,  dated  December  10,  1896. 

7.  Instruction  from  the  Secretary  of  State  to  our  minister  at  Madrid 
to  inform  the  Spanish  Government  of  the  presentation  of  your  peti- 
tioner's further  claims,  dated  January  28, 1897. 

8.  Declaration  and  schedule,  showing  losses  caused  by  the  stoppage 
of  the  Central  Caracas  in  the  season  of  1895-6,  and  other  damages  to 
your  petitioner's  property  not  previously  scheduled,  between  Decem- 
ber, 1895,  and  May,  1896,  made  and  sworn  to  by  the  said  Torralbas 
before  the  said  consul  on  the  14th  day  of  January,  1897,  and  for- 
warded by  that  officer  to  the  said  Department  with  his  dispatch  No. 
73,  dated  January  18,  1897. 

9.  Instruction  from  the  Secretary  of  State  to  our  minister  at  Madrid 
to  inform  the  Spanish  Government  of  the  presentation  of  your  peti- 
tioner's further  claims,  dated  March  2d,  1897. 

10.  Declaration  and  schedule  of  damages  done  to  your  petitioner's 
property  between  December  25th,  1896,  and  February  28th,  1897,  made 
and  sworn  to  by  the  said  Torralbas  before  the  said  consul,  on  the  26th 
day  of  March,  1897,  and  forwarded  by  that  officer  to  the  said  Depart- 
ment with  his  despatch  No.  87,  dated  March  30th,  1897. 

11.  Instruction  from  the  Secretary  of  State  to  our  minister  at  Madrid 
to  inform  the  Spanish  Government  of  the  presentation  of  your  peti- 
tioner's further  claims,  dated  May  21st,  1897. 

12.  Certified  copy  of  your  petitioner's  certificate  of  naturalization, 
filed,  as  aforesaid,  in  the  said  Department  with  the  letter  of  Messrs. 
Coudert  Brothers,  dated  July  8th,  1897. 

13.  Power  of  attorney  from  your  petitioner  to  Messrs.  Coudert 
Brothers  to  prosecute  his  said  claim,  filed  in  the  Department  with  the 
letter  of  the  said  Ooudert  Brothers,  dated  November  26th,  1898. 

14.  Joint  affidavit  of  certain  persons  in  support  of  your  petitioner's 
said  claim,  sworn  to  on  the  10th  day  of  December,  1898,  before  the 
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mayor  of  Santa  Isabel  de  las  Lajas,  and  filed  in  the  said  Department 
with  the  letter  of  the  said  Coudert  Brothers,  dated  March  4th,  1899. 

15.  Statement  of  your  petitioner  showing  further  damages  to  his 
property;  made  and  sworn  to  by  him  on  the  4rth  day  of  March,  1899, 
before  the  Notary  Public  Josfi  F.  Pellon  at  Cienfuegos,  supported  by 
the  sworn  statement  of  Felix  Dorticos  and  Jos6  Rodriguez,  and  filed 
in  the  said  Department  with  the  letter  of  the  said  Coudert  Brothers, 
dated  April  14th,  1899. 

Accompanying  your  petitioner's  said  statement  of  March  4th,  1899, 
and  in  support  thereof,  were  five  affidavits  and  certificates  of  neighbors 
and  local  officials. 

16.  Twelve  affidavits  and  certificates  of  neighbors  and  local  officials 
in  support  of  your  petitioner's  said  claims,  forwarded  to  the  Depart- 
ment of  State  with  the  letter  of  Messrs.  Coudert  Brothers,  dated  May 
12th,  1899. 

U.  That  at  and  prior  to  the  outbreak  of  the  last  insurrection  against 
the  Government  of  Spain  in  Cuba,  that  is  to  say,  on  or  about  the  24th 
of  February,  1805,  your  petitioner  owned,  in  common  and  in  equal 
shares  with  his  brother,  Emilio,  who  was  and  is  a  subject  of  Spain, 
certain  extensive  sugar  works  known  as  the  Central  ** Caracas"  and 
numerous  sugar  plantations  in  the  province  of  Santa  Clara,  Cuba,  on 
which  your  petitioner  was  engaged  in  the  cultivation  of  sugar  cane  and 
the  manufacture  of  sugar,  and  that,  in  partnership  with  his  said 
brother,  your  petitioner  had  entered  into  certain  agreements  in  writing 
with  sundry  sugar  planters  or  ^'colonos"  for  the  purchase  of  their 
crops  of  sugar  cane  for  the  supply  of  the  said  sugar  works  during  a 
series  of  years  designated  in  the  said  agreements,  on  which  advances 
of  money  had  been  made  by  your  petitioner  and  his  brother  to  the  said 
^^colonos"  in  part  payment  of  the  cane  and  to  assist  in  its  production 
as  a  supply  for  the  factory. 

That  a  statement  in  writing,  containing  inventories  and  appraisals 
of  the  said  sugar  works,  with  their  buildings,  machinery,  railways, 
and  telephones,  and  also  of  the  said  plantations,  together  with  the  bal- 
ances-of  the  advances  made  as  aforesaid  to  the  said  "colonos,"  was 
filed  in  duplicate  and  duly  verified  on  the  27th  of  December,  1895,  by 
your  petitioner's  attorney  in  fact,  Francisco  Torralbas  y  Quesada,  in 
the  United  States  consulate  at  Cienfuegos,  and  one  of  the  said  dupli- 
cates forwarded  by  United  States  Consul  McGarr  with  his  dispatch, 
No.  12,  to  the  Department  of  State  at  Washington  on  the  29th  of  Jan- 
uary, 1896;  that  the  said  inventories  and  appraisals  were  made  as  of 
November  30th,  1895,  and,  exclusive  of  the  advances  ifl  cash  made  as 
aforesaid  to  the  said  ^'colonos,"  show  that  the  estimated  value  of  the 
sugar  works  and  plantations  belonging  to  your  petitioner  and  his 
brother,  Emilio,  in  the  said  province  of  Santa  Clara,  was  considerably 
over  three  millions  of  dollars  ($3,000,000). 
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in.  That  at  divers  times  between  December,  1895,  and  May,  1898, 
armed  forces  of  the  Spanish  Government  and  of  the  insurgent  Cubans 
entered  upon  various  plantations  belonging  to  your  petitioner  and  his 
said  brother,  and  set  fire  to  the  fields  of  sugar  cane  and  the  buildings 
thereon,  and  destroyed  or  greatly  damaged  the  same  and  also  killed  or 
carried  away  the  oxen  and  other  live  stock  that  were  on  the  said  plan- 
tations and  on  the  said  estate  of  '^  Caracas;"  and  that  the  said  contend- 
ing forces  also  entered  upon  numerous  plantations  belonging  to  plant- 
ers whose  crops  of  sugar  cane  your  petitioner  and  his  brother  had 
purchased,  and  partly  paid  for,  under  written  agreements  as  aforesaid, 
and  set  on  fire  and  destroyed  the  said  cane  or  used  the  same  for  feed- 
ing their  cavalry  horses,  as  stated  more  particularly,  with  the  amount 
of  damages  in  each  instance,  in  the  itemized  schedule  of  damages  here- 
unto annexed  and  made  part  of  this  petition. 

IV.  That  from  the  10th  of  December,  1895,  to  June,  1896,  the  man- 
u&cture  of  sugar  was  stopped  at  the  central  "Caracas"  for  want  of 
the  protection  which  was  requested  from  the  Spanish  authorities  at 
Lajas  and  Cienfuegos,  which  authorities  were  notified  by  your  peti- 
tioner's agents  that  they  had  been  ordered  by  the  insurgents  not  to 
grind,  on  penalty  of  the  destruction  of  the  said  sugar  factory  and  all 
its  dependencies.  The  damages  suffered  from  this  enforced  cessation 
of  work  at  the  said  factory  are  stated  in  the  schedule  of  damages 
hereunto  annexed,  under  "Class  A." 

V.  That  your  petitioner  is  informed  and  believes  that  the  aforesaid 
orders  from  the  insurgent  authorities  were  not  reduced  to  writing, 
because  your  petitioner's  agent,  Mr.  Ugalde,  to  whom  the  orders  were 
conminnicated,  was  a  Cuban,  and  the  insurgents  would  not  put  his  life 
in  danger  by  sending  him  written  communications  which  might  fall 
into  tiie  hands  of  the  Spanish  authorities.  Nor  would  the  Spanish 
authorities  give  any  written  evidence  of  their  refusal  or  failure  to 
afford  protection  or  any  written  evidence  of  any  of  their  measures 
which  might  expose  them  to  criticism  or  render  their  Government 
liable  to  claims  for  redress. 

VL  That  in  the  months  of  December,  1896,  and  January,  1897,  your 
petitioner  and  his  said  brother  were  compelled  to  suspend  the  manu- 
facture of  sugar  at  their  "Caracas"  establishment,  by  verbal  orders 
from  Spanish  officers  communicated  to  your  petitioner's  superintend- 
ent at  the  factory  as  they  passed  on  their  way  to  the  field  of  military 
operations;  that  these  officers  refused  either  to  put  their  said  orders 
in  writing  or  to  show  their  authority  from  their  superiors;  that  they 
even  refused  to  give  their  names,  and  said  that  it  was  enough  for  them 
to  say  that  General  Weyler  had  so  decreed. 

VIL  That  the  damages  for  the  enforced  suspension  of  grinding  at 
the  "Central  Caracas"  are  estimated  as  follows: 

The  minimum  product,  or,  at  least,  a  very  low  average  yield  of  an 
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acre  of  land  planted  in  sugar  cane  is  13.851  tons,  or  1,241  *'arrobas" 
of  25  lbs.  each.  The  "  factory  profit"  on  the  manufacture  of  a  ton  of 
sugar  ranges  between  $18.75  and  $23.50,  and  may  be  estimated,  on  a 
low  average,  at  $17.  As  sugar  cane  yields  10  per  cent  sugar,  13.851 
tons,  or  1,241  arrobas,  of  cane  will  give  1.385  tons,  or  124.1  arrobas,  of 
sugar,  which,  at  $17  per  ton,  will  be  $23,545  as  the  "factory  profit" 
on  13.851  tons,  or  1,241  arrobas  (the  average  yield  of  an  acre),  or  at 
the  rate  of  $1.897i  on  100  arrobas  of  cane.  The  darnels  arising  from 
the  enforced  suspension  of  work  at  the  factory  is  therefore  estimated 
by  multiplying  $1.897i  by  the  number  of  carretadas  (or  loads  of  100 
arrobas  each),  which  would  have  been  available  for  grinding  at  the 
factory. 

Vrn.  That  in  fixing  the  value  of  the  cane  claimed  in  Class  A  of  the 
aforesaid  schedule  your  petitioner  has  taken  the  sugar  value  allowed 
to  the  ''colonos"  under  the  aforesaid  contracts  for  each  100  arrobas 
of  cane,  namely,  4i  per  cent  of  96°  sugar.  The  price  of  such  sugar 
in  Cuba  ranges  between  56i  and  75  cents  per  arroba,  or  from  2i  to  8 
cents  per  lb.  Multiplying  56i  by  4^,  we  have  $2.53^,  and  multiplying 
75  by  4i,  we  have  $3.37i,  or  an  average  of  $2.95  per  100  arrobas  of  cane. 
This  is  the  rate  at  which  your  petitioner  has  charged  in  Class  A  of  the 
aforesaid  schedule  for  the  cane  destroyed  on  the  estates  belonging  to 
him  and  his  brother  and  cultivated  by  them  on  their  own  account. 

IX.  That  in  Class  B  of  the  said  schedule,  comprising  the  losses  on 
sugar  cane  belonging  to  your  petitioner  under  contract  with  the 
"  colonos  "  as  aforesaid,  your  petitioner  has  charged  (1)  the  balance  of 
his  advances  outstanding  in  each  case  on  the  31st  of  January,  1899, 
and  (2)  the  "factory  profit"  which  he  would  have  made  on  the  manu- 
facture of  the  cane  if  it  had  been  delivered  as  agreed,  and  as  it  would 
actually  have  been  delivered  if  it  had  not  been  destroyed  by  the  con- 
tending forces  as  aforesaid.  This  ''factory  profit"  is  entirely  distinct 
from  the  value  of  the  cane,  and  the  cane  value  is  not  charged  in  these 
cases,  because  your  petitioner  and  his  brother  would  have  been  bound 
to  pay  for  the  cane  as  stipulated  in  the  contracts,  and  it  was  in  accord- 
ance with  the  provisions  of  those  contracts  that  the  aforesaid  advances 
had  been  made.  The  "  factory  profit"  of  $1.897i  on  each  100  arrabos 
of  cane  is  estimated  as  stated  in  Paragraph  VIE.  This  charge,  how- 
ever, for  the  ''factory  profit"  is  made  in  the  said  schedule  (Class  B) 
only  for  the  crops  that  were  actually  burned  on  the  fields  of  the 
"  colonos,"  and  not  for  the  succeeding  crops  included  in  the  said  con- 
tracts. But  your  petitioner  suffered  damages  from  the  deprivation  of 
these  succeeding  crops,  to  which  he  was  entitled  under  his  contracts 
with  the  said  "colonos,"  for  he  was  compelled  to  purchase  his  supply 
of  cane  for  the  factory  at  higher  prices  than  those  stipulated  in  the  said 
contracts  by  reason  of  the  destruction  of  the  plants  or  stocks  of  the 
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sngar  cane  of  the  said  ^^  oolonos  "  by  the  aforesaid  incendiarism  of  the 
contending  forces.  Your  petitioner  is  advised  and  believes  that  he  was 
and  is  entitled  to  the  benefit  of  his  aforesaid  contracts,  and  therefore 
reserves  the  right  to  claim  for  such  damages  as  arising  directly  from 
the  unlawful  acts  of  the  Spanish  and  insurgent  authorities. 

X.  That  your  petitioner  is  unable  to  state  the  dates  and  other  cir- 
cumstances of  the  destruction  of  the  cane  fields  and  of  the  buildings 
on  the  various  plantations  with  more  definiteness  than  he  has  done 
in  his  annexed  schedule  of  damages,  because  prior  to  the  enforcement 
of  Captain-General  Weyler's  order  of  **reconcentration''  (which  was 
issued  on  the  16th  of  February,  1896)  it  had  been  the  policy  of  the 
Spanish  authorities  to  force  the  rural  population  into  the  towns  and 
cities,  and  it  so  happened  that  even  before  the  rural  districts  were 
tamed  into  solitudes  by  the  execution  of  General  Weyler's  aforesaid 
decree  many  plantations  and  industrial  establishments  in  the  open 
country  were  practically  untenanted  and  were  set  on  fire  and  spoliated 
without  other  witnesses  than  the  military  forces  engaged  in  this  work 
of  destruction. 

XL  That  in  order  to  save  the  ^^ Central  Caracas"  and  its  valuable 
buildings,  machinery,  and  appurtenances  from  destruction  your  peti- 
tioner and  his  brother  Emilio  fortified  and  garrisoned  the  works  at 
great  expense,  the  items  of  which  are  stated  in  Class  A  of  the  annexed 
schedule  of  damages. 

XTT.  That  Spain  was  by  agreement  and  the  law  of  nations  respon- 
sible to  the  United  States  for  the  losses  and  damages  so  as  aforesaid 
inflicted  upon  your  petitioner,  and  that  the  United  States,  for  a  valu- 
able consideration,  cUd,  by  Article  VII  of  the  aforesaid  treaty  of  peace, 
discharge  the  Spanish  Government  from  such  responsibility  and  did 
covenant  and  agree  to  adjudicate  and  settle  such  losses  and  damages 
itself. 

XnL  That  the  sum  total  of  such  losses  and  damages,  as  stated  in 
die  annexed  schedule,  is  $859,265.86,  to  which  should  be  added  the 
sum  of  $250,000  as  damages  for  the  deprivation  of  the  use  of  the  said 
sum  and  for  the  further  losses  sustained  by  the  enforced  breach  of  the 
aforesud  contracts  with  the  ^^colonos,"  making  in  all  the  sum  of  one 
million  one  hundred  and  nine  thousand  two  hundred  and  sixty-five 
dollars  and  eighty-six  cents  ($1,109,265.86),  for  which  your  petitioner 
prays  that  he  may  have  an  award  against  the  United  States  from  your 
honorable  body,  payable  as  in  the  said  act  of  Congress  provided. 

Francisco  J.  Terbt  t  Dobticos, 
By  Felix  Dobticos,  Attorney  in  Fact. 

CouBEBT  Bbothebs  and  Cbammond  Ebnnedt, 

Attomeysfor  PetvUoner^  Bond  BuUdrng^  Washington^  D.  O. 
8.J)Qo.fm 9 
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Crrr,  Countt,  and  State  of  New  York,  sa. : 

Felix  Dorticos,  being  of  fall  age,  and  having  been  duly  sworn,  on 
his  oath,  saith  that  he  is  the  attorney  in  fact  for  Francisco  J.  Terry  y 
Dorticos,  the  petitioner  in  the  foregoing  petition  named;  that  he  has 
read  and  signed  the  said  petition  and  knows  the  contents  thereof;  that 
the  matters  and  things  therein  stated  of  his  own  knowledge  are  true, 
and  that  the  matters  and  things  thereiir  stated  upon  information  and 
belief  he  believes  to  be  true. 

Deponent  further  says  that  he  has  verified  the  said  petition  because 
the  said  petitioner  is  outside  the  United  States,  and  that  deponent  is 
well  informed  of  the  facts  of  the  said  claim  by  reason  of  his  intimate 
knowledge  of  the  business  of  the  petitioner,  whose  chief  bookkeeper 
he  has  been  in  Cuba  for  ten  years  last  past,  and  by  his  examination  of 
the  verified  memorials  in  regard  to  the  said  claim  on  file  in  the  Depart- 
ment of  State. 

Felix  DoRnooe. 

Subscribed  and  sworn  to  before  me  this  7th  day  of  October,  1901. 
[seal.]  Chas.  a..  Conlon, 

Notary  Puhlicy  New  York  Cov/nJby. 


miCIZBD  80HEDULB  OF  DAXA0B8. 

Clabb  a. 

ZoMea  on  Central  Oaracas  and  other  properties  owned  in  eommon  by  EmUio  and  Fhmdioo 
J,  Terry f  showing  Francisco  /.  Terry's  haJfofsuch  losses, 

CENTRAL  CARACAa 

[Municipal  district  of  Lftjas,  province  Sta.  Clara.    157  caballerias  of  land.    Property  of  EmiUo  Tarry  j  ' 
Dortlcofl  and  FranclBCO  J.  Terry  y  Dorticos.    Bqnal  shares.] 

F.J.TsRy^ 

Jan.  24, 1896.  Taken  by  Spanish  officers  from  Caracas  stable—  halt 

6  horses,  valued  each  138=1228 $114.00 

1  mare,  valued  $21 10.60 

1  mare,  valued  $20 10.00 

LosBclaimed fornotgrindingmtheseasonl895-1896. .total. .  $682, 267. 40  341, 133. 70 
"        for  destruction  of  28,000  yards  wire  fences  at  20 

eta.  ayard 6,760.00  2,880.00 

"        for  destruction  of  66,000  meters  of  telephone 

Unesat  4ctB 2,240.00  1,120.00 

"        for  payments  to  armed  men  for  the  defense  of 
the  factory,  viz: 

By  Terry  Brothers,  April  30,  1896 $384.88 

May  31, 


"         June  30, 
"         July  31, 
Aug.  31, 
««  "         Sept  30, 

••  "         Oct  81, 


i< 


618.76 
648.00 
648.00 
648.00 
648.00 
648.00 
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L068  claimed  for  payments  to  armed  men  for  the  defense  of 
the  factory,  etc.— Continued. 

By  Terry  Brothers,  Nov.  30,     1896 $1,601.45 

Dec.  31,        "   6,509.82 

*♦          Jan.  31,      1897 2,891.96 

"          Feb.  28,        "   3,351.18 

March31,     "   3,484.86 

April30,       "   3,260.89 

May31,        **   3,484.66 

JuneSO,       "   2,362.63 

July31,        "   2,532.48 

Aug.  31,        ** 2,509.30 

"          Sept.  30,       ♦♦   2,360.13 

"          Oct  31,         "   1,987.00 

"          Nov.  30,        "   2,082.97 

"          Dec.  31,        **   2,232.31 

"          Jan.  31,      1898 2,302.83 

Feb.  28,        "    2,323.20 

By  Terry  &  PagiSs,  March  31,     *•   2,871.58 

April30,       "    2,126.11 

May31,        "   2,681.40 

"          Jmie30,       "   2,859.62 

"          July31,        "   3,190.06 

"          Aug.  31,       "   2,102.19 

Sept  30,       "   981.41 

Oct  31,         "   606.27 

Total 66,889.07 

Loea  claimed  for  not  grinding,  December,  1896,  and  Jan- 
uary, 1897 total..  $121,560.00 

One-half  of  $10, 420. 82,  rent  paid  uselessly  for  the  Oarmita 
and  the  Amalia  for  one  year  from  June  1,  1896,  to  May 

81, 1896 6,210.41 

The  same  for  another  year,  June  1,  1896,  to  May  31, 

1897 6,210.41 

The  same  for  another  year,  June  1,  1897,  to  May  31, 

1898 5,210.41 

Taken  away  from,  and  slaughtered  in  the  prairie  of  Oara- 
cas,  195  oxen,  viz : 
December  10,  1896,  taken  away  by  insur- 
gents     26at$50  1,250.00 

March  12, 1896,  taken  away  by  insurgents  .    21  at  $50  1, 060. 00 
December  14,  1896,  taken  away  by  insur- 
gents     30at$50  1,600.00 

December  20,  1896,  slaughtered  by  Spanish 

troops 4  at  $60  200.00 

Deonnber  30,  1896,  slaughtered  by  insur- 
gents       3  at  $60  160.00 

December  80,  1896,  taken  away  by  insur- 
gents     12at$60  600.00 

January  10  to  81, 1897,  sent  for  by  Spanish 

anlhoritieB  to  supply  troops 32at$50  1,600.00 

February  2,  1897,  taken  away  by  insur- 

Senti 13at$60  660.00 


p.  J.  Terry's 
hall 


$32,944.63 
60,775.00 

2,605.21 
2,605.20 
2,606.21 

626.00 
626.00 

760.00 

100.00 

76.00 

300.00 

800.00 

826.00 
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Tkken  away  from,  and  slaoghtered  in  the  piairie  of  Oaia- 
CSB,  195  oxen — Continued.  w.J.TmrfM 

Febroary  15  to  28, 1897,  sent  for  bj  Spanish  *  hall 

authorities 25at$50     $1,250.00         $625.00 

March  4, 1897,  taken  away  by  insorgents..  8  at  $50  400.00  200.00 

March  20,  1897,  sent  for  by  Spanish  au- 
thority   8at$50  400.00  200.00 

April   10,  1897,  sent  for  by  Spanish  au- 
thority   9at$50  450.00  225.00 

March  24, 1897,  taken  away  by  insurgents .  5  at  $50  250.00  125.00 

195  451,078.35 

OOLONIA  OLOBIA«  GAM ARONBB. 
[Formatl J  th«  pioperty  of  Bafaal  Oabreia,  who  aold  It  to  Teny  Btm.  tor  hit  debt) 

Dec.  11, 1895.  Burned  by  insurgents,  2  caballerias,  200,000  ,  j  TMry-i 

arrs.  sugar  cane.  hall 

200,000  arrs.  cane  at  $2.95  per  100  arrs..      $5,900.00      $2,950.00 
200,000  arrs.,  plants  destroyed,  at  $2,176 

perlOOarrs 4,352.00       2,176.00 

Dea  17, 1895.  Burned  by  insurgents,  2  caballerias,  100,000 
arrs.  sugar  cane. 

100,000  arrs.  cane,  $2.95  per  100  arrs 2,950.00       1,475.00 

100,000  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 2,176.00       1,088.00 

Feb.  11,1896.  Burned  by  Spanish   troops,  4  caballerias, 
240,000  arrs.  sugar  cane. 

240,000  arrs.  cane,  $2.95  per  100  arrs 7,080.00       3,540.00 

240,000  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 5,222.40       2,61L20 

Mar.  8,1896.  Burned   by  Spanish   troops,  4  caballerias, 
200,000  arrs.  sugar  cane. 

200,000  arrs.  cane,  $2.95  per  100  ana 6,900.00       2,950.00 

200,000   arrs.,  plants  destroyed,  $2,176 

perlOOarrs 4,352.00       2,176.00 

Jan.  12, 1897.  Burned  by  insuigents,  i  caballeria,  40,000 
arrs.  sugar  cane. 

40,000  arrs.  cane,  $2.95  per  100  arrs 1,180.00  500.00 

40,000  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 87a40  485.20 

Feb.  22, 1897.  Burned  by  Spanish  troops,  6}  caballerias, 
500,000  arrs.  sugar  cane. 

500,000  arrs.  cane,  $2.95  per  100  ana 14,750.00       7,875.00 

500,000  arrs.,  plants   destroyed,  $2,176 

perlOOarrs 10,880.00       5,440.00 

500,000  arrs.,  factory  profit,  $1. 897i  per 
100  arrs 9,486.25       4^743.12 

75,099.05      37,549.52 

Nora.— No  dAlm  ii  »ad«  hen  tot  Iom  of  proflti  from  Deoember  10, 1895,  to  Jannarj  81, 1887,  these 
being  included  In  the  dunagee  elelmed  for  the  inteiraptton  of  sending  at  the  Oentna  WmoUtrj, 
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OOLONIA  SAN  BAPAEL,  OAMABONBS. 

[Fbnnerly  the  property  of  Bafael  Cabrera,  who  sold  it  to  Terry  Broe.  for  hiB  debt] 

Dec.  11,  1895.  Burned  by  inauigentB,  1  caballeria  100,000  _  _  _  ^. 

Jr.  J.  Terr jr  9 

arrs.  sogar  cane.  half. 

100,000  arra.  cane,  $2.95  per  100  am. . .      |2, 960. 00     $1, 476. 00 
lOOyOOOarra.,  plants  destat>yed,  $2,176  per 

lOOarrs 2,176.00       1,088.00 

Dec  17,  1895.  Burned  by  insurgents,  1  caballeria  60,000 
arrs.  sugar  cane. 

50,000  arrs.  cane,  $2.95  per  100  am 1, 476. 00  787. 50 

60,000  arrs.,  plants  destroyed,  $2,176  per 

100am 1,088.00  644.00 

Biar.    8,  1896.  Burned  by  Spanish  troops,  12  caballerias 
1,200,000  arrs.  sugar  cane. 
1,200,000  arrs.  cane,  $2.95  per  100  arrs. .      86, 400. 00      17, 700. 00 
1,200,000  arrs.,  plants  destroyed,  $2,176 

per  100  am 26,112.00      13,066.00 

Dec  26,  1896.  Burned   by  Spanish   troops,   i   caballeria 
40,000  arrs.  sugar  cane. 

40,000  arrs.  cane,  $2.95  per  100  arrs 1, 180. 00  690. 00 

40,000  arrs.,  plants  destroyed,  $2,176  per 

100am 870.40  436.20 

Feb.  22,  1897.  Burned  by  Spanish  troops,  2  caballerias 
150,000  arrs.  sugar  cane. 
150,000  arrs.  cane,  $2.95  per  100  arrs. . .        4, 425. 00       2, 212. 50 
150,000  arrs.,  plants  destroyed,  $2,176 

per  100  am 3,264.00       1,632.00 

'■50,000  arrs.,  factory  profit,  $1.897i  per 

00am 2,846.88        1,422.94 

81,786.28        40,893.14 

NOTB.— No  claim  is  made  here  for  lots  of  profits  of  mannfaotore  from  December  10, 1895,  to  January 
SI,  1S87,  these  being  indaded  in  the  damages  claimed  for  the  interruption  of  grinding  at  the  Central 
Pkctory,  Oantcai. 


OOLONIA  SANTA  ROSA,  LAJA8. 

[Formerly  the  property  ot  Salvador  Laborde,  who  sold  it  to  Terry  Bros,  for  hla  debt] 

Apr.  6, 1896.  Burned  by  insui^gents  7  caballerias  700,000  ^^ 

ans.  sugar  cane:  '  iiiUi/^ 

700,000  arrs.  cane,  $2.96  per  100  am. ...  $20, 651. 00      $10, 325. 00 
700,000  arrs.  plants  destroyed,  $2,176  per 

100am 16,282.00         7,616.00 

Jan.  22, 1897.  Burned  by  Spanish  troops,  i  of  one  caballeria, 
27,000  arrs.  sugar  cane: 

27,000  arrs.  cane,  $2.96  per  100  ana 796.00  898.25 

27, 000  ans.  plants  destroyed,  $2,176  per 
100  am 687.62  293.76 

37,266.02        18,633.01 

Note.— No  claim  to  made  here  for  Iom  of  profits  of  mannfaotore  from  December  10, 1896,  to  January 
31,  1897.  these  being  included  in  the  damages  claimed  for  interruption  to  grinding  at  the  central 
Factory,  CaracM. 
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COLONIA  YUMURI.  LAJA8. 

(Ibrmeily  the  pwpeitj  of  Bnriqae  Bamet,  who  sold  it  to  Terry  Bros,  lor  hla  debt] 

Dec.  11, 1895.  Burned  by  insargeiits,  \  caballeria  20,000 

am.  sugar  cane:  '  heii 

20,000  arrs.  cane,  $2.95  per  100  airs....         $590. 00         $295. 00 
20,000  arrs.  plants  destroyed,  $2,176  per 

lOOanrs 435.20  217.60 

Jan.  26,  1896.  Burned  by  Sp.  troops,  1  caballeria  70,000 
am.  sugar  cane: 
70,000  arrs.  cane,  $2.95  per  100  am....        2, 065. 00       1, 082. 50 
70,000  arrs.  plants  destroyed,  $2,176  per 

100  am 1,523.20  761.60 

Apr.  8,  1896.  Bnmed  by  insurgents,  6  caballerias  400,000 
arrs.  sugarcane: 
400,000  arrs.  cane,  $2.95  per  100  ans....      11,800.00       5,900.00 
400,000  arrs.  plants  destroyed,  $2,176  per 

100  am 8,704.00       4,352.00 

Apr.  22,  1896.  Burned  by  insurgents,  8}  caballerias  600,000 
arrs.  sugarcane: 
600,000  arrs.  cane,  $2.95  per  100  arrs...      17,700.00       8,850.00 
600,000  arrs.  plants  destroyed,  $2,176 

per  100am 13,066.00       6,528.00 

Jan.   5, 1897.  Burned  by  Sp.  troops,  i  caballeria  20,000  am. 
sugarcane. 
20,000  arrs.  cane,  $2.95  per  100  arrs....  590. 00  295. 00 

20,000  arrs.,  plants  destroyed,  $2,176  per 

100  am 435.20  217.60 

Jan.    7,  1897.  Burned  by  Spanish  troops,  i  caballeria  20,000 
arrs.  sugarcane. 
20,000  arrs.  cane,  $2.95  per  100  am....  590. 00  295. 00 

20,000  arrs.,  plants  destroyed,  $2,176  per 

100  am 435.20  217.60 

Jan.  12, 1897.  Burned  by  Spanish  troops,  f  caballeria  25,000 
arrs.  sugar  cane. 
25,000  arrs.  cane,  $2.95  per  100  arrs....  787. 60  868. 75 

25,000  arrs.,  plants  destroyed,  $2,176  per 

100  am 644.00  272.00 

Jan.  25, 1897.  Burned  by  Spanish  troops,  i  caballeria  27,000 
arrs.  sugarcane. 

27,000 arrs.  cane,  $2.95  per  100 am 796.60  898.25 

27,000  arrs.,  plants  destroyed,  $2,176  per 

100  am 687.62  293.76 

Mar.  8, 1897.  Burned  by  Spanish  troops,  ^  caballeria  18,000 
am.  sugarcane. 

18,000  arrs.  cane,  $2.95  per  100  ana 6SL00  265.50 

18,000  arrs.,  plants  destroyed,  $2,176  per 

100am 89L68  195.84 

•  18,000  arrs.,  factory  profit,  $1,897}  per 

100  am 841.60  170.75 

Apr.  22, 1896.  Destroyed  by  the  insurgents,  the  following: 

1  palm-thatched  frame  house,  value...  70.00  35.00 

1  tile-roofed  frame  house,  **    ...  130.00  65.00 

1    "        "         "         "  "    ...  120.00  60.00 

16  care  for  cane,  at  $110,  "    ...       1,660.00  825.00 
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Feb.  18, 1887.  Deetroyed  by  tbe  Spanish  troops,  the  follow-  y,j.  Tony's 

ing:                                                            *  halt 

1  tile-roofed  frame  house,  value $1,000.00         $500.00 

1    "        "         "         "         "    500.00           250.00 

32,661.75 

Note.— No  claim  is  made  here  for  Ion  of  proflti  of  manniictiire  from  December  10, 1896,  to  January 
SI,  1897,  these  being  included  in  the  damages  claimed  for  the  interruption  of  grinding  at  the  Central 
Fictory,  Oamcaa. 

(X)LONIA  H0RTEN8IA  CAMAR0NE8. 
[Pertaining  to  Bmilio  Terry  y  Dorticos  and  Francisco  Terry  y  Dortioos.~Eqnal  shares.] 

Dec.  10, 1895.  Burned  by  insuigents,  14  caballerias,  400,000  F  j  Te     * 

arrs.  sugar  cane:  '  half. 

400,000  am.  cane,  $2.95  per  100  arrs. . .    $11, 800. 00     $5, 900. 00 
400,000  arrs.,  plants  destroyed,  $2,176 

per  100  arrs 8,703.00       4,352,00 

Jan.  12,  1897.  Burned  by  insurgents,  i  caballeria,  25,000 
arrs.  sugar  cane: 
25,000  arrs.  cane,  $2.95  per  100  arrs. . .  737. 50  368. 75 

25,000  arrs.,  plants  destroyed,  $2,176 

per  100  arrs 544.00  272.00 

Jan.  25,  1897.  Burned  by  insurgents,  f  caballeria,  60,000 
arrs.  sugar  cane: 
60,000  aiTS.  cane,  $2.95  per  100  arrs. . .        1, 770. 00  885. 00 

60,000  arrs.,  plants  destroyed,  $2,176 

per  100  arrs 1,305.60  652.80 

Feb.  9-20,  1897.  Burned  by  Sp.  troops,   2}  caballerias, 
114,400  arrs.  sugar  cane: 
114,400  arrs.  cane,  $2.95  per  100  arrs       3, 374. 80       1, 687. 40 
114, 400arrs.,  plants  destroyed,  $2,176 

per  100  arrs 2,489.34       1,244.67 

114,400  arrs.,  factory  profit,  $1,897} 

per  100  arrs 2,170.45       1,085.22 

Dec  10, 1895.  Burned  by  the  insurgents  the  following: 

1  tile-roof ed  frame  house,  value 200.00  100.00 

1         "  "  "  "     100.00  50.00 

1         "  "  "  "    100.00  50.00 

1  palm-thatched  frame  house,  value ....  50. 00  25. 00 

1     ««         "  "         «         "    ....  50.00  25.00 

33,395.69      16,697.84 

Hon.— No  claim  is  made  here  lor  loss  of  profits  of  mannfactore  from  December  10, 1896,  to  January 
a,  1897,  these  being  included  in  the  damages  claimed  for  the  Interruption  of  grinding  at  the  central 
fMtoiry»OaiaoM. 

OOLONIA  LA  MARGARITA,  CAMAR0NB8. 
pSelonging  to  Terry  Bros.— Bqual  shaies.] 

Dec.12, 1805.  Buned  by  insurgents,  U  caballerias,  80,000  vjTe    ' 

arrs.  sugar  cane:  '  haif?^' 

80,000  arrs.  cane,  $2.95  per  100  arrs $2,360.00     $1,180.00 

80,000  arrs.,  plants  destroyed,  $2,176 

per  100  arrs 1,740.80           870.40 

1  pahn-thatched  frame  house,  value 60. 00            30. 00 
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Feb.  19-23, 1897.  Bamed  by  Sp.  troopB,  120  acres,  148,900  y,  j,  Tenya 

am.  sugar  cane:  hail. 

148,900  arra.  cane,  $2.95  per  100  arrs.      $4,392.55      $2,196.27 
148,900  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 8,240.06       1,620.03 

148,900  arrs.,  factory  profit^  $1.897i 

perlOOarrs 2,825.00       1,412.50 

BCar.  16-18, 1897.  Homed  by  Sp.  troops,  105}  acres,  181,000 
arrs.  sagar  cane: 
131,000  arrs.  cane,  $2.95  per  100  arrs.       8,864.50       1,932.25 
181,000  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 2,850,56       1,425.28 

181,000  arrs.,  factory  profit,  $1,897} 
perlOOarrs 2,485.40       1,242.70 

28,818.87      U,  909. 43 

NoTB.— No  dabii  Ib  made  here  for  loss  of  profits  of  manoftustoie  from  December  10, 1885,  to  Janntfj 
n,  1897,  these  being  incladed  in  the  damages  claimed  for  interraptloii  to  grinding  at  tho  oentnl 
factory,  Caracas. 

OOLONIA  LA  TRINIDAD,  GISNFDBQO& 
[Pertaining  to  Terry  Bros.— Bqosl  shares.] 
Mar.  20-30, 1897.  Burned  by  Spanish  troops,  161  acres,  ^^  j,  Terry's 

199,880  arrs.  sugar  cane.  half. 

199,800  arrs.  cane,  $2.95  per  100  am.      $5,894.10     $2,947.06 
199,800    arrs.,    plants    destroyed, 

$2,176  per  100 arrs 4,847.64       2,173.82 

199,800  arrs.,  factory  profit,  $1.897i 
perlOOarrs 8,790.70       1,895.35 

OOLONIA  SANTO  TOMAB.  LAJAS. 
[The  property  of  Terry  Bros.— Bqual  sharss.] 

Dea  10, 1895.  Burned  by  insoigents,  8-4  caballeria,  50,000 
arra  sugarcane. 

50,000  arrs.  cane,  $2.95  per  100  arrs $1, 475. 00         $737. 50 

50,000  arrs.,  plants  destroyed,  $2,176  per 

100  arrs 1,088.00  544.00 

1  tile-roofed  frame  house,  valne 100.00  50.00 

1         "  '*         '*         "    100.00  50.00 

1         "  "         *•         "    ^. 100.00  60.00 

Mar.  20, 1896.  Burned  by  Spanish  troops,  8i  cabaHerias, 
250,000  aiTs.  sugar  cane. 
250,000 arrs.  cane, $2.95  per  100 arrs....       7,875.00       8,687.50 
250,000  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 5,440.00       2,720.00 

4  palm-thatched  frame  houses,  value  $50 

each 200.00  100.00 

La  Trinidad..  $7,016.22  

Santo  Tomas.    7,939.00  14.955.22 

14,955.22 

Non.— No  claim  is  made  here  for  loss  of  proflls  of  mannfactore  from  Deo.  10, 1896,  to  Jamiary  10, 
1897,  these  being  included  in  the  damages  claimed  for  interruption  to  grinding  at  the  central  fac- 
tory. < 
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OOLONIA  DE8TIN0,  LAJAB. 
[The  property  of  Terry  Broe.— Bqual  ihaies.] 

Dec  12,  1895.  Buraed  by  inBorgente,  3i  caballerias,  180,000 

arrs.  sugar  cane.  '  half. 

180,000  arrs.  cane,  $2.95  per  100  arrs  ...      |5, 310. 00      |2, 655. 00 
180,000  arrs.,  plants  destroyed,  $2,176 

per  100  arrs 3,916.80       1,958.40 

F^b.  28,  1897.  Taken  down  by  the  Spanish  forces,  and 
their  materials  of  constmction  carried 
away  by  said  forces,  2  tile-roofed  frame 
hooseft— 

The  valne  of  one  of  said  houses 250.00  125.00 

The  value  of  the  other  one  of  said 

houses 250.00  125.00 

Taken  away  by  said  forces,  one  bronze 

bell,  value 50.00  26.00 

Burned  by  said  troops,  177  acres,  219,600 
arrs.  sugarcane. 
219,600  arrs.  cane,  $2.95  per  ;L00  arrs. . .        6, 478. 20       3, 239. 10 
219,600  arrs.,  plants  destroyed,  $2,176 

per  100  arrs 4,778.50       2,389.25 

219,600  arrs.,  factory  profit,  $1,897}  per 
100  arrs 4,166.36       2,083.18 

12,599.93 
Note. — No  claim  Is  made  here  for  loss  of  profits  of  mannfactnre  from  Dec.  10, 1896,  to  January  30, 
1897,  Uiese  being  indnded  in  the  damages  dftimed  for  interruption  to  grinding  at  the  central  fac- 
tory, OuracM. 

COLONIA  SAN  SILVINO.  LAJA8. 
[fiormerly  the  property  of  SHyino  Torres,  who  sold  it  to  Terry  Bros,  for  his  debt] 

Dec  16,  1896.  Burned  by  insni^gents  }  cabaileria,  25,000  F.  j.  Terry's 

arrs.  sugar  cane:  i>aW. 

25,000  arrs.  cane,  $2.95  per  100  arrs $737. 50  $368. 75 

25,000  arrs.,  plants  destroyed,  $2,176  . .         544. 00  272. 00 

Jan.  26,  1896.  Burned  by  Spanish  troops  i  cabaileria, 
12,500  arrs.: 

12, 500  arrs.  cane,  $2.95  per  100  arrs 368. 75  184. 37 

12, 500  arrs.,  plants  destroyed,  $2.176 . .         272. 00  136. 00 

Mar.  7, 1897.  Burned  by  Spanish  troops  tJ?  cabaileria, 
2,200  arrs.: 

2,200  arrs.  cane,  $2.95  per  100  arrs 64. 90  32. 45 

2,200  arrs.,  plants  destroyed,  $2,176  per 

100  arrs 47.87  23.94 

2,200  arrs.,  factory  profit,  $1.897J  per 
lOOara 41.74  20.87 

1,038.38 
OOLONIA  BONQUft. 

[Belonging  to  Terry  BrothezB.    Equal  shares.    District  of  Esperanza.] 

Apr.  8, 1896.  Burned  by  the  insuigents,  1  cabaileria,  60,000  F.  J.Terry*s 

am.  sugar  cane:  ^^^• 

60,000  arrs.  cane,  $2.95  per  100  arrs $1,770.00         $885.00 

60,000  arrs.,  plants  destroyed,  $2,176  per 

100  arrs 1,305.60            662.80 
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Jan.  I8y  1897.  Burned  by  the  Spanish  troops,  2  caballerias,  F.  J.Tenrs 

150,000  am.:  »»»«• 

150,000  arrs.  cane,  $2.95  per  100  arrs $4,425.00      $2,212.50 

150,000  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 3,264.00        1,632.00 

5,382.80 

GOLONIA  SAN  JOSft,  LAJAS. 
[Formerly  the  property  of  A.  Villavorde.    It  ooet  to  Terry  Brothers,  910,024.12.] 
Jan.  22,  1896.  Burned  by  the  Spanish  troops,  10  caballerias, 
700,000  arrs.: 

700,000  arrs.  cane,  $2.95  per  100  arrs $20, 650. 00    $10, 325. 00 

700,000  arrs.,  plants  destroyed,  per  100 

arrs 16,232.00        7,616.00 

Jan.  21,  1897.  Burned  by  the  Spanish  troops,  1}  caballeria, 
100,000  arrs.: 

100,000  arrs.  cane,  $2.95  per  100  arrs 2,950.00        1,475.00 

100,000  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 2,176.00        1,088.00 

25,886.30 

Bongu6 5,382.30 

San  Jos^ 20,504.00 

25,886.80 

COLONIA  DOLORES,  LAJAS. 
[The  property  of  Terry  Bros.    Equal  shares.] 

Jan.  25, 1896.  Destroyed  by  Spanish  guerrilla,  yJu  caballeria,  *  f.  J.  Teaft 

3,700  arrs.  sugar  cane,  food  for  the  cavalry:  i»aW- 

3,700  arrs.  cane,  $2.95  per  100  arrs $109. 15  $54. 57 

3,700  arrs.,  plants  destroyed,  $2,176  per 

lOOarrs 80.50  40.26 

Mar.  12, 1896.  Destroyed  by  Spanish  forces,  to  feed  their 
horses,  ji^  caballeria,  2,000  arrs: 

2,000  arrs.  cane,  $2.95  per  100  arrs 59.00  29.50 

2,000  arrs.,  plants  destroyed,  $2,176  per 

100  arrs 43.52  21.78 

Apr.  10, 1896.  Burned  by  insurgents,  2  caballerias,  150,000 
arrs: 

150,000  arrs.  cane,  $2.95  per  100 arrs 4,425.00       2,212.60 

150,000  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 3,264.00        1,632.00 

Apr.  11, 1896.  Destroyed  by  the  Spanish  guerrilla,  to  feed 
their  horses,  ^  caballeria,  6,500  arrs: 

6,500 arrs.  cane,  $2.95  per  100 arrs 191.76  05.88 

6,500  arrs.,  plants  destroyed,  $2,176  per 

100  arrs 141.44  70.72 

Dec  8-10, 1898.  Burned  by  the  Spanish  troops,  189.30  acres, 
234,900  arrs: 
234,900  arrs.  cane,  $2.95  per  100 arrs..        6,929.56       3,464.78 
234,900  arrs.,  plants  destroyed,  $2,176 

perlOOarrs 5,111.42       2,655.71 

234,900  arrs.,  factory  profit,  $1,897}  per 
lOOarra 4,456.64       8,228.38 

24,81L98      18,406.90 
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OOLONIA  MABIA  MAODALBNA«  LAJAS. 
[Belonging  to  Terrj  Bros.  Equal  ahares.] 

Jan.  25, 1896.  Deetroyed  by  the  Spanish  guerrilla,  to  feed 

their  horsee,  xfv  caballeria,   3,700   arra.  P.J.Terry's 

sugar  cane:  b&i<- 

3,700  arra.  cane,  $2.95  per  100  arra $109. 15  $54. 57 

8,700  arra.,  planta  destroyed,  $2,176  per 

100  arra 80.50  40.25 

Mar.  12, 1896.  Destroyed  by  Sx>anish  forcea,  to  feed  their 
horaea,  jh  caballeria,  2,000  arra: 

2,000  arra.  cane,  $2.95  per  100  arra 59. 00  29. 50 

2,000  arra.,  planta  destroyed,  $2,176  per 

lOOarra 43.52  21.76 

Apr.  10,  1896.  Burned  by  inauigents,  2  caballerias,  150,000 
arra: 
150,000  arra.  cane,  $2.95  per  100  arrs. . .        4, 425. 00       2, 212. 50 
150,000  arra.,  plants  destroyed,  $2,176 

per  100  arra 3,264.00        1,632.00 

Apr.  10,  1896.  Burned  by  insurgents: 

1  tile-roofed  frame  house value. .  785. 00  392. 50 

1  palm-thatched  frame  house. .  .value. .  40. 00  20. 00 

I  palm-thatched  frame  house. . .  value. .  25. 00  12. 50 

II  cane  carts,  valued  $40  each 440.00  220.00 

Apr.  11,  1896.  Deetroyed  by  Spanish  guerrilla,  to  feed  their 

horses,  ^  caballeria,  6,500  arra: 

6,500  arrs.  cane,  $2.95  per  100  arra 191. 75  95. 88 

6>500  arrs.,  plants  destroyed,  $2,176  per 

100  arra 141.44  70.72 

4,802.18 

OOLONIA  MI  LUISA«  ALSO  CALLED  SAN  ALEJO,  LAJA8. 

[Belonging  to  Teiry  Bros.    Eqoal  shares.] 

Jan.  29,  1896.  Destroyed  by  the  Spanish  guerrilla,  to  feed 
their  horses,  ^  caballeria,  7,400  arra. 
sugar  cane:  '  'half. 

7,400  arra.  cane,  $2.95  per  100  aira $218. 30         $109. 15 

7,400  arra.,  planta  destroyed,  $2,176  per 

100  arra 161.02  80.51 

Mar.  17, 18, 1896.  Destroyed  by  same  guerrilla,  ^  cabal- 
leria, 9,000  am. : 
9,000  arra.  cane,  $2.95  per  100  arra . .  265. 50  182. 75 

9,000  arra.,  planta  destroyed,  $2,176 

perlOOarra 195.84  97.92 

Mar.  19-25,  1896.  Destroyed  by  same  guerrilla,  ^  cabal- 
leria, 32,000  arra.: 
32,000  arra.  cane,  $2.95  per  100  arra.  944. 00  472. 00 

32,000  arra.,  planta  deatroyed,  $2,176 

perlOOarra 696.32  848.16 

Apr.  1,  1896.  Burned  by  insuigents,  15  caballeiiaa,  600,000 
arrs.: 

600,000  arra.  cane,  $2.95  per  100  arra 17, 700. 00       8, 850. 00 

600,000  arra.,  plants  destroyed,  $2,176  per 
100  arra 13,056.00       6,528.00 
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Apr.  5, 1896.  Destroyed  by  said  gaerriUa,  ^  caballeiia,  P.j.Terry*! 

32,000  am.:  ^f- 

32,000  am.  cane,  $2.05  per  100  am 1944.00         $472.00 

82,000  arrs.,  planta  destroyed,  $2,176  per 

100  am 686.32  848.16 

Apr.  8,  1896.  Bamed  by  theinsuigents,  1  tile-roofed  frame; 

valae,  2}  caballeriaa,  100,000  arrs 500.00  250.00 

100,000  am.  cane,  $2.95  per  100  arrs 2,950.00       1,475.00 

100,000  arrs.,  plants  destroyed,  $2,176  per 

100  am 2,176.00       1,088.00 

Apr.  13, 1896.  Destroyed  by  same  guerrilla,  ^  caballeria, 
11,000  arrs.: 

11,000 arrs.  cane,  $2.95  per  100 am 324.50  162.25 

11,000  arrs.,  plants  destroyed,  $2,176  per 
100  am 239.36  119.68 

20,533.58 
OOLONIA  MBSmO.  ALSO  CALLED  SAN  FRANCISCO,  LAJAa 

[Belonging  to  Terry  Bros.   Bqoal  sh&iei.] 

Mar.  8,  1896.  Burned  by  the  Spanish  troops  1}  caballeria, 

60,000  arrs.  sugar  cane. :  *  imlL 

60,000 am.  cane,  $2.95 per  100 arrs $1,770.00         $885.00 

60,000   arrs.,  planta   destroyed,  $2,176 

per  100am 1,305.60  652.80 

Mar.  9,  1896.  Burned   by  Spanish  troops,  2  caballerias, 

120,000  arrs.: 

120,000  arrs.  cane,  $2. 95  per  100  am  ..        3,540.00       1,770.00 

120,000  arrs.,  plants  destroyed,  $2,176 

per  100  am 2,611.20       1,306.60 

Mar.  11,  1896.  Destroyed  by  the  Spanish  guerilla,  to  feed 

their  horses,  i  caballeria,  13,500  arrs. : 

13,500  arrs.  cane,  $2.95  per  100  arrs 398.25  199.12 

13,500  arrs.,  planta  destroyed,  $2,176  per 

100am 293.76  146.88 

Mar.  12,  1896.  Destroyed  by  the  Spanish  forces,  to  feed 

their  horses,  i^  caballeria,  3,000  arrs.: 

3,000  am.  cane,  $2.95  per  100  arrs 88.50  44.25 

3,000  arrs.,  planta  destroyed,  $2,176  per 

100  am 65.28  82.64 

Apr.  3,  1896.  Burned  by  the  insui^genta  10  caballerias, 

400,000  am.: 

400,000  arrs.  cane,  $2.95  per  100  arrs...      11,800.00       5,900.00 

400,000  arrs.,  planta  destroyed,  $2,176 

per  100  am 8,704.00       4,352.00 

Apr.  23,  1896.  Destroyed  by  Spanish  forces,  to  feed  their 

horses,  1  caballeria,  42,000  am.: 

42,000  arrs.  cane,  $2.95  per  100  am 1, 239. 00  619. 60 

42,000  arrs.,  planta  destroyed,  $2,176  per 

100am 913.92  456.96 

Jan.  21, 1897.  Burned  by  the  insurgents,  1  caballeria,  25,000 

arrs.: 

25,000  arrs.  cane,  $2.95  per  100  arrs 737.50  368.75 

25,000  arrs.,  planta  destroyed,  $2,176  per 

100  ans 544.00  272.00 

17,005.60 
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OOLONIA  LA  LUISA,  CIENFnBQO& 
[Belonging  to  Terry  Bros.    Bqual  sh&rai.] 

Feb.  21, 1897.  Burned  by  the  insorgentB,  4  caballeiiafl,  F.J.Terry's 

170,000  am.  sugar  cane.  half. 

170,000  arrs.  cane,  $2.96  per  100  arrs. ...      $5, 015. 00     $2, 507. 50 
170,000  arrs.,  plant  destroyed,  $2,176  per 

lOOarra 8,699.20       1,849.60 

Feb.  2-12, 1897.  Burned   by   Spanish   troops,    240  acres, 
297,840  arrs. 
297,840  arrs.  cane,  $2.95  per  100  arrs.        8, 786. 28.       4, 393. 14 
297,840  arrs.,  plant  destroyed,  $2,176 

perlOOarrs 6,481.00       8,240.50 

297,840  arrs.,  factory  profit,  $1,897} 

perlOOarrs 5,650.77       2,825.39 

Mar.  15-29, 1897.  Burned  by  Spanish  troops,  200  acres, 
248,200  arrs. 
248,200  arrs.  cane,  $2.95  per  100  arrs.        7,321.90       3,660.95 
248, 200  arrs.,  plant  destroyed,  $2,176 

perlOOarrs 5,400.83       2,700.41 

248,200  arrs.,  factory  profit,  $1.897i 

per  100  arrs 4,708.97       2,354.48 

Apr.  15-29, 1897.  Burned   by   Spanish  troops,   67  acres, 
83.160  arrs. 
83,160  arrs.  cane,  $2.95  per  100  arrs.        2, 453. 22       1, 226. 61 
83,160  arrs.,  plant  destroyed,  $2,176 

perlOOarrs 1,809.56  904.78 

88,160  arrs.,  factory  profit,  $1,897} 
perlOOarrs 1,577.75  788.88 

26,452.24 
OOLONIA  LA  NUEVA,  RODA& 

|P«rtaining  to  Terry  Bros.    Equal  shares.] 

Feb.  8-20, 1897.  Burned  by  the  Spanish  troops,  240  acres,  y.  j.  Terry's 

597,840  arrs.  sugar  cane.  half. 

297,840arrs.  cane,  $2.95  per  100 arrs..  $8,786.28      $4,393.14 
297,840  arrs.,  plants  destroyed,  $2,176 

per  lOOarrs 6,481.00       8,240.50 

897,840  arrs.,  factory  profit,  $1,897} 

per  lOOarrs 5,650.76       2,825.88 

10,459.02 

[Terry  BroChen^  dalm  for  damages  to  the  railroads  of  their  Central  "Caracas"  during  the 

lnsarreotion.1 

F.J.Terrys 
hall 
Sixty  thousand  hard  wood  cross  timbers  burnt  by  the  fire  set  to  cane 

fields  by  the  Cuban  insurgents  and  the  Spanish  troops,  and  communi- 
cated to  the  Central  Caracas  Railroad  lines  in  their  total  length  of 
seventy-five  miles,  which  60,000  cross  timbers  have  been  replaced  by 
new  ones  at  the  rate  of  $1  each,  estimated, $60,000 $80,000.00 
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TOTAL  AMOUNT  OP  CLASS  A. 

Central  Caracas $451,678.35 

Colonia  Gloria « 37,649.52 

"      San  Rafael 40,893.14 

"      Santa  Rosa 18,633.01 

'*       Yumuri 32,661.75 

"       Hortensia 16,697.84 

"       Margarita 11,909.43 

"       La  Trinidad,  $7,016.22— Colonia  Santa  Tonia^i,  $7,939.00 14, 955. 22 

"       Destino 12,599.93 

"      SanSilvino 1,038.38 

"       Bongu6,  $5,382.30,  Colonia  San  Jos6,  $20,504.00 25, 886. 30 

"       Dolores , 12,405.99 

"       Maria  Magdalena 4,802.18 

"       MiLuisa 20,533.58 

"      Mesino 17,005.50 

"      LaLuisa 26,452.24 

**      LaNueva 10,459.02 

**       "Caracas'*  railroad  system,  damages  to 30,000.00 

Total  amount 786,16L38 

Olabb  B. 

Sogar  cane  coionias  pertaming  to  persons,  known  as  ''colonos,"  to 
whom  money  has  been  advanced  by  Terry  Brothers,  onder  contracts 
by  which  the  crops  of  sugar  cane  of  the  said  coionias  have  been  sold 
to  the  said  Terry  Brothers  for  a  series  of  years  designated  in  each  con- 
tract   Total $69,638.44 

NOTB.— No  loss  of  "  fftotory  profit"  on  burned  cane  is  daimecl  in  this  daas  occurring 
between  the  10th  of  December,  1895,  and  January  81, 1897,  because  these  losses  are 
included  in  the  damages  claimed  for  the  stoppage  of  grinding  at  the  Central  Caracag 
in  the  season  of  1896  96  (i.  e.,  from  December  10th,  1895,  to  June  10th,  1896),  and  in 
December,  1896,  and  January,  1897. 

liberato  Gonzalez,  owner  of  the  Colonia  Caridad,  in  the  district  of  Lajas^ 
whose  cane  fields  were  all  destroyed. 
Dec  16, 1895.    Burned  by  insurgents,  130,000  arrs.  P.  j.TertT's 

Jan.  22, 1897.    Burned  by  Spanish  troops,  600,000  arrs.  haif- 

liberatoGonzalezowesto  Terry  Brothersoncanecontra€t,|20, 712.03.     $10, 356.01 
Perez  y  Castellon,  owners  of  the  Coionias  El  Angel  and  San  Narciso,  in 
the  district  of  Lajas,  whose  cane  fields  were  partially  destroyed. 
Dec.  20,  1895.    Burned  by  the  insurgents,  160,000  arrs. 
March  2  to  6,  1897.    Burned  by  the  Spanish  troops,  75,800  arrs. 
Factory  profit  on  said  75,800  arrs.,  at  $1.8971  per  100  arrs.,  $1,438.12.  719. 06 

Perez  y  Castellon  owed  to  Terry  Brothers  on  January  31, 1899,  the 
sum  of  $1,983.80  on  cane  contract,  and  as  about  the  f\  of  the  cane 
was  destroyed,  only  the  H  of  said  $1,983.80  is  cUumed,  $1,301.87.  660. 98 

EmiUo  H.  del  Marmol,  owner  of  the  Colonia  Victoria,  in  the  district  of 
Lajas. 
Dec.  12, 1895.    Burned  by  the  hisui^gents,  800,000  arrs. 
Dec.  20  to  25, 1898.    Burned  by  insuiigents,  400  acres,  496.400  arrs. 
Factory  profit^  at  $1.897i  per  100  am.,  $9,417.94 4,706.97 
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Sebastian  Balber's  wife  (Balber  having  died  after  contracting  with 
yerry  Brothers),  is  the  owner  of  the  Ck)lonia  San  Pedro,  in  the  district 
of  Camarones,  said  Colonia  being  totally  destroyed. 

Dec  20, 1895.    Bnmed  by  the  insurgents,  aboat  80,000  arrs. 

She  owes  to  Terry  Brothers  |1,657.41  on  cane  contract $778. 70 

Sxsan  Amado,  who  died  after  contracting  with  Terry  Brothers,  was  the 
owner  of  the  Colonia  San  Joan,  in  the  district  of  Lajas,  said  colonia 
being  totally  destroyed. 
Dec.  23,  1805.    Burned  by  the  insurgents,  about  60,000  arrs. 
Feb.  26,  1896.         **  **      Spanish  troops,  about  60,000  arrs. 

Jan.  22,  1897.  "  "  "  "  "     300,000  arrs. 

When  Juan  Amado  died  he  was  indebted  to  Terry  Brothers  on  cane 

contract  $5,665.69 2,832.85 

Antonio  Galera  is  the  owner  of  the  Colonia  San  Antonio,  in  the  district 
trict  of  Camores,  which  colonia  was  totally  destroyed. 
Dec  23,  1895.    Burned  by  the  insurgents,  about  600,000  arrs. 
Antonio  GJalero  owes  to  Terry  Brothers  on  cane  account  the  sum  of 

$845.68 422.84 

Julio  Pozo  is  the  owner  of  the  Colonias  Carmita  and  Delicias,  in  the  dis- 
trict of  Lajas,  which  cane  fields  were  declared  as  being  destroyed,  one- 
half  of  them,  in  Mr.  Francisco  J.  Terry's  statement  dated  Jan.  31, 1899, 
and  have  yielded  nothing  since  said  date. 
Jan.  22,  1896.    Burned  by  the  Spanish  troops,  about  400,000  arrs. 
Jan.  14,  1897.  **  "  "  "  "     615,000    " 

Jan.  17,  1897.  **  "  **  **  "     750,000    " 

Julio  Po2o,  at  the  date  of  said  statement,  was  indebted  to  Terry 
Brothers  on  cane  account  $28,225.36,  and  still  owes  said  sum,  but 
in  accordance  with  said  statement  only  one-half  of  said  $28,224.36 

is  claimed  as  damage,  namely  $14,112.68 7,056.34 

R.  Macbado  y  Ca.  are  the  owners  of  the  colonia  Bella- Union,  in  the 
district  of  Lajas,  which  colonia  was  totally  destroyed. 
Ap.  2,  1896.    Burned  by  the  insurgents,  about  150,000  arrs. 
Feb.  8,  1897.    Burned  by  the  Spanish  troops,  about  49,800  arrs. 

Factory  profit,  at $1.897t  per  100 arrs.,  is$944.82 472.41 

B.  Machado  y  Ca.  owe  to  Terry  Brothers  $7,435.38  on  cane  account.        8, 717. 69 
Defliderio  Jimenez  is  the  owner  of  the  colonia  San  Emilio,  in  the  district 
Esperanza. 
Jan.  18, 1897.    Burned  by  Spanish  troops,  about  810,000  arrs. 
Dec  10  to  25,  1897.    Burned  by  Spanish  troops,  about  87,200  arrs. 
The  factory  profit  on  said  87,200  arrs.,  at  $1.897i  per  100  arrs.,  is 

$1,654.40 827.20 

Salom^  Cabeza  owns  the  colonia  Santa  Salome,  in  the  district  of  Lajas, 
which  colonia  was  totally  destroyed. 
Jan.  22, 1896.    Burned  by  the  insurgents,  about  40,000  arrs. 
Salome  Cabeza  owes  to  Terry  Brothers,  on  cane  account,  $534.25 . . .  267. 12 

Martin  Cabeza  is  the  owner  of  the  colonia  Santa  Trene,  in  the  district 
of  Lajas,  |  of  whose  cane  were  destroyed,  and  not  the  whole,  as  mis- 
takenly declared  in  a  previous  statement. 
Feb.  25, 1896.    Burned  by  the  Spanish  troops,  about  60,000  arrs. 
Feb.  10  to  20, 1897.    Burned  by  the  Spanish  troops,  about  36,200 

arrs. 
The  factory  profit  on  said  36,200  arrs.,  $1,897}  per  100  arrs.  is 
$686.80 843.40 
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Martin  Oabeza's  debt  to  Terry  Brothers,  as  declared  in  the  aforesaid 
statement  of  Jan.  31,  1899,  was  $5,144.47,  and  now  he  owes 
$7,221.36  on  cane  account,  bat  only  f  of  said  $5,144.47  should  be 

considered  as  damage,  namely,  $4,115.58 $2,067.79 

Dionisio  Perez  owns  a  colonia  in  the  district  of  Lajas,  totally  destroyed. 
Feb.  7  to  17, 1896.    Burned  by  the  Spanish  troops,  48  acres,  with 

about  59,600  arrs. 
Dionisio  Perez  owes  to  Terry  Brothers  on  cane  account,  $2,994.25..        1, 497. 12 
Jos^  Martinez  is  the  owner  of  a  colonia  in  the  district  of  Lajas,  one-half 
of  which  was  reported  as  destroyed  in  the  aforesaid  statement  of  Jan. 
31,  1899,  and  since  has  yielded  no  more  sugar  cane. 
March  3  to  10,  1897.    Burned  by  the  Spanish  troops,  40  acres,  with 
about  49,600  arrs.,  the  factory  profit  of  which,  at  $1.897i  per  100 

arrs.,  is  $941.04 470.52 

Jo86  Martinez  owes  to  Terry  Bros,  on  cane  account,  $8,220.68,  but 
according  to  said  statement  only  one-half  of  said  amount  is  claimed 

as  damages,  namely,  $4,110.34 2,055.17 

Julian  Callejas's  colonia  Mesino  had  400  acres,  with  about  496,400  arrs., 
burned  by  Spanish  troops  between  the  4th  and  8th  of  December,  1898; 

factory  profit,  at  $1.897t  per  100  arrs.,  $9,417.94 4,708.97 

Rafael  de  Leon  owns  a  colonia  in  the  district  of  Lajas,  whose  cane  fields 
were  all  destroyed  on  the  5th  April,  1897,  by  the  Spanish  troops,  the 
cane  burned  amounting  to  about  40,000  arrs.,  the  factory  profit  on 

which,  at$1.897Jperl00arrs.,  is  $758.90 879.45 

Rafael  de  Leon's  debt  to  Terry  Brothers  on  cane  account  is  $1,264.47.  632. 23 

Tomas  Rodriguez  owned  a  colonia  in  the  district  of  Camarones,  which 

colonia  he  abandoned  when  its  cane  fields,  comprising  97  acres,  were 

totally  burned  by  the  Spanish  troops  between  the  14th  and  28th 

March,  1897.    Said  cane  amounted  to  about  120,400  arrs.,  the  fBcUyry 

profit  on  which,  at  $1.8971  per  100  arrs.,  is$2,284.28 1,142.14 

Tomas  Rodriguez  owes  to  Terry  Brothers  on  cane  account  $5,01 1. 29 .        2, 505. 65 
Simon  Quevedo  owns  the  colonia  San  Juan  de  Dies,  in  the  district  of 
Esperanza.    From  22d  to  28th  February,  1897,  the  Spanish  troops 
burned  240  acres  of  his  cane  fields,  wi^  about  297.800  arrs.,  on  which 

the  factory  profit,  at  $1,897}  per  100  arrs.,  is  $5,650.02 2,825.01 

Aurelio  Espifieiro  y  Hermano  own  a  colonia  in  the  district  of  Rodas, 
one-half  of  which  was  reported  as  destroyed  in  the  aforesaid  statement 
of  Jan.  81,  1896,  since  which  it  has  yielded  no  more  sugar  cane. 
Burned  by  the  Spanish  from  the  10th  to  the  21st  March,  1897,  64 
acres,  with  about  79,400  arrs.,  the  factory  profit  on  which,  at  $1,897} 

per  100  arrs.,  is  $1,606.42 763.21 

Although  they  owe  to  Terry  Brothers  $10,602.16  on  cane  account, 
only  one-half  of  the  last  amount  is  claimed  as  damage,  in  accord- 
ance with  the  aforesaid  statement,  namely,  $5,301.08 2,650.54 

Desiderio  Quevedo  owns  a  colonia  in  the  district  of  Esperanza,  which 
was  reported  in  the  aforesaid  statement  of  Jan.  31,  1899,  as  haying 
had  }  of  its  cane  fields  destroyed,  but  since  then  no  more  cane  has 
been  raised  on  the  said  colonia.  The  Spanish  troops  burned  from 
12th  to  20th  March,  1896,  about  44,700  arrs.  Although  Desiderio 
Quevedo  owes  to  Terry  Brothers  on  cane  account  $2,465.07,  only  }  of 
that  amount  is  claimed  as  damages,  in  accordance  with  the  said  state- 
ment, namely,  $1,848.05 ,.,-,,.„  924,02 
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Benito  Hernandez  owns  a  colonia  in  the  district  of  Lajas,  whose  cane 
fields  have  been  totally  destroyed.  The  Spanish  troops  burned,  from 
11th  to  20th  of  March,  1897,  32  acres,  with  about  40,000  ans.,  the  fac- 
tory profit  on  whidi,  at  $1.897t  per  100  arrs.,  is$758.90 $379.45 

Benito  Hernandez  owes  to  Terry  Brothers  on  cane  account  $1 ,  259. 27 .  629. 63 

Jne^  Rioe  owns  a  colonia  in  the  district  of  Camarones,  whose  cane  fields 
were  totally  destroyed.  The  Spanish  troops  burned,  on  the  20th  Feb. , 
1897,  one  caballeria,  with  about  40,000  arrs.,  the  factory  profit  on 

which,  at  $1.897t  per  100  arre..  is  $758.90 379.45 

Jos6  Rios  owes  to  Terry  Brothers  on  cane  account  $1,276.30 638. 15 

Cionzalo  Marchena  owns  a  colonia  in  the  district  of  Rodas,  whose  caue 
fields  have  been  totally  destroyed.  The  Spanish  troops  burned,  from 
2d  to  10th  of  March,  1897,  97  acres,  with  about  120,400  arrs.,  the  fac- 
tory profit  on  which,  at  $1.897t  per  100  arrs.,  is  $2,284.28 1, 142. 14 

Gonzalo  Marchena  owes  to  Terry  Brothers  on  cane  account  $5, 128.44 .        2, 561. 72 
Nioolis  Garcia  Padilla  owns  a  colonia  in  the  district  of  Lajas,  whot^e  cane 
fields  were  totally  destroyed.    The  Spanish  troojw  bumed,*on  Feb.  28, 
1897,  f  of  one  caballeria,  with  about  30,000  arrs.,  the  factory  profit  on 

which,  at  $1.8971  per  100  arrs.,  is  $569.18 284  59 

Nicole  Grarda  Padilla  owes  to  Terry  Brothers  on  cane  account 

$892.85 446:43 

Jo86  Maria  Sosa  owns  a  colonia  in  the  district  of  Rodas,  whose  cane  fieMs 
were  totally  destroyed.  The  Spanish  troops  burned,  on  March  20, 
1897, 16  acres,  with  about  19,900  arrs.,  the  factory  profit  on  which,  at 

$1.897t  per  100  arrs.,  is  $377.56 188.78 

Jo86  Maria  Sosa  owes  to  Terry  Brothers  on  cane  account  $558.93  . . .  279. 46 

Augustin  Gruz  owns  a  colonia  in  the  district  of  Lajas,  whose  cane  fields 
were  totally  burned  by  the  Spanish  troops  on  March,  6,  1897,  viz:  16 
acres,  with  about  19,900  arrs.,  the  factory  profit  on  which,  at  $1,897}^ 

per  100  arrs.,  is  $377.56 188.78 

Augustin  Cruz  owes  to  Terry  Brothers  on  cane  account  $546.90 273. 45 

Saooessors  to  Anselmo  Guzman  own  a  colonia  in  the  district  of  I^jas, 
(Hie-half  of  its  cane  fields  destroyed.  The  Spanish  troops  burned  32 
acres  from  the  4th  to  the  10th  of  March,  1897,  with  about  40,000  arrs., 

the  factory  profit  on  which,  at  $1.897t  per  100  arrs.,  is  $758.90 879. 45 

Said  successors'  debt  to  Terry  Brothers  on  cane  account  is  $3,362.48, 

one-half  of  which,  namely,  $1,681.24,  isclaimed 840.62 

Nardso  Martinez  owns  a  colonia  in  the  district  of  Lajas,  one-half  of  its 
cane  fields  destroyed.  The  Spanish  troops  burned,  on  25th  of  Manrh 
1897,  32  acres,  with  about  40,000  arrs.,  the  factory  profit  on  which, 

at  $1.897t  per  100  arrs.,  is  $758.90 879.45 

Nardso  Martinez  owes  to  Terry  Brothers  on  cane  account  $5,082.90, 

only  half  of  which  is  claimed,  namely,  $2,541.45 1, 270. 72 

SacceaBors  to  Joe6  Rodriguee  Mora  owe  to  Terry  Brothers  on  cane 

account  $2,847.16 1,423.68 

Joe6  Rodrigues  Mora  owned  a  colonia  in  the  distiict  of  Lajas,  whose 
cane  fields  were  totally  destroyed.  The  Spanish  troops  burned, 
on  April  4, 1897,  161  acres,  witti  about  200,000  arrs.,  on  which  the 
factory  profit,  at $1.8971  per  100  arrs.,  is  $3,794.50 1,897.26 

69,338.44 
S.  Doc,  299 10 
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Class  0. 

F.  J.  Terry»8 
halt 
J.  and  A.  Aviles  own  the  sagar-cane  plantation  of  San  Ysidro,  which 

property  is  mortgaged  in  favor  of  Terry  Brothers.    No  claim  for 

account  of  the  mortgage  debt  is  here  made.    But  the  Spanish  troops 

burned, 'from  the  10th  to  the  14th  December,  1898,  320  acres,  with 

about  397,000  arrs.,  the  factory  profit  on  which,  at  $1.8971  per  100 

arrs.,  is  $7,532.08 $3,766.04 

SUMMABY  OF  DAMAGES. 

Class  A 786,161.38 

Class  B 69,338.44 

Class  C 3,766.04 

859,265.86 

Total  amount 1,155,045.63 

(See  amended  petition. ) 


[Before  the  Spanish  Treaty  Claims  Gommiarioii.] 

WITH  oaionrAL  petitioh. 

Francisco  Javier  Terry  y  Dortioos  ) 

against  >No.  398. 

The  United  States.  J 

AMENDMENT  TO  PETITION. 

To  the  Honorable  the  Spanish  Treaty  Claims  Commisdon: 

Your  petitioner,  the  aforesaid  Francisco  Javier  Terry  y  Dorticos, 
respectfully  shows: 

I.  That  since  his  petition  was  filed,  to  wit,  on  the  8th  of  October, 
1901,  he  has  caused  the  records  and  files  of  his  office  at  Cienfuegos  to 
be  reexamined  to  ascertain  whether  he  is  in  possession  of  all  the  writ- 
ten agreements  with  sundry  sugar  planters  or  "colonos''  for  the  pur- 
chase of  their  crops  of  sugar  cane,  referred  to  in  paragraphs  II  and 
IX  of  his  said  petition,  and  he  now  avers  that  he  is  unable  to  find  any 
agreement  in  writing  with  the  following-named  "colonos,''  whose 
cane,  purchased  and  partly  paid  for  by  him,  was  destroyed  by  fire,  and 
for  the  balances  due  by  whom  on  cane  account  your  petitioner  made 
claim  as  in  the  said  petition  set  forth,  to  wit: 

Sebaatian  Balber  (petition,  p.  32) I f77S.70 

Antonio  Galera  (petition,  p.  33) 422. 84 

Dionisio  Perez  (petition,  p.  35) 1,497.12 

Jose  Martinez  (petition,  p.  35) 2,055.17 

Benito  Hernandez  (petition,  p.  87) 629.63 

Deducted  from  Terry's  daim 5,383.46 
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n.  That  the  statement  made  on  page  33  of  the  said  petition,  to  the 
effect  that  600,000  arrobas  of  cane  were  burned  on  Antonio  Gkilera's 
"oolonia,''  December  23rd,  1895,  is  a  typographical  error,  the  quantity 
80  destroyed  being  estimated  at  60,000  arrobas. 

in.  That  the  cane  which  was  burned  on  December  16th,  1895,  on  the 
plantation  of  Libei-ato  Gonzales,  estimated  at  130,000  aiTobas,  as  stated 
on  page  32  of  the  said  petition,  and  the  cane  which  was  burned  on 
December  23rd,  1895,  on  the  plantation  of  Juan  Amado,  estimated  at 
60,000  arrobas,  as  stated  on  page  33  of  the  said  petition,  are  omitted 
in  the  appended  schedule  of  cane  replaced  by  purchase,  as  there  was 
not  suflScient  cane  purchased  to  replace  the  losses  in  question. 

rV.  That  the  contract  of  Jose  Kodriguez  Mora,  page  39  of  the  said 
petition,  expired  August,  1897,  as  did  the  contract  of  Machado  y  Ca., 
page  34  of  the  said  petition,  and  the  first  sugar  cane  bought  to  replace 
destroyed  cane  was  not  purchased  till  December,  1897,  and  conse- 
quently no  claim  is  made  for  replacing  in  these  cases  any  loss  of  cane. 

V.  That  the  "colonias"  of  Emilio  H.  del  Marmol,  page  32  of  the 
said  petition;  Desidero  Jimenez,  page  34  of  the  said  petition;  Julian 
Callejas,  page  35  of  the  said  petition,  and  Simon  Quevedo,  page  36  of 
the  said  petition,  were  not  indebted  to  Terry  Brothers  at  the  time  of 
Mr.  F.  J.  Terry's  original  statement,  January  31st5  1899,  and  your 
petitioner  claims  no  right  to  damages  for  replacing  the  cane  destroyed 
on  said  colonias  (which  cane  he  would  have  received  from  those 
"colonias"  but  for  its  destruction);  he  does,  however,  claim  his 
"factory  profit"  thereon. 

VL  That  your  petitioner,  referring  to  Paragraph  IX  of  his  afore- 
said petition,  only  claims  ^*  factory  profit"  for  crops  actually  destroyed 
on  plantations  of  the  "colonos"  and  not_for  the  succeeding  crops 
included  in  said  contract;  but  your  petitioner  did  suffer  damage  by  the 
deprivation  of  these  succeeding  crops  to  which  he  was  entitled  under 
said  contracts  with  the  "colonos,"  for  he  was  compelled  to  purchase 
his  supply  of  cane  for  the  factory  at  higher  prices  than  those  stipulated 
in  the  said  contracts,  by  reason  of  the  destruction  of  the  plants  or 
stocks  of  the  sugar  cane  of  the  said  "colonos"  by  the  aforesaid  incen- 
diarism of  the  contending  forces,  and  according  to  the  right  which  he 
reserved  in  Paragraph  IX  of  his  said  petition,  he  now  claims  the  dam- 
ages which  he  suffered  by  nonperformance  of  said  contracts,  as  arising 
directly  from  unlawful  acts  of  Spanish  and  insurgent  authorities. 

VII.  That  your  petitioner  hereto  annexes  a  schedule  of  all  the  cane 
bought  to  replace  that  which  had  been  destroyed  as  set  forth  in  his 
petition.  During  the  crop  of  1897-98  your  petitioner  and  his  brother, 
Emilio  Terry  y  Dorticos,  owners  of  the  Central  Caracas  in  equal 
shares,  bought  of  Messrs.  Ajuria  y  Ca.,  of  Sagua,  1,605*930  arrobas 
of  sugar  cane,  at  6i  arrobas  of  sugar  per  100  arrobas  of  cane,  with 
which  they  replaced  1,566,700  arrobas  of  cane  burned,  as  detailed  in 
the  following  statement.   Terry  Brothers'  contracts  with  the  '^  coloiios  " 
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were  to  purchase  cane  at  4^  arrobas  of  sugar  per  100  arrobas  of  cane; 
and  the  prices  of  sugar  in  Cuba  ranging  between  56i  and  75  cents  per 
arroba  of  sugar,  it  is  seen  that  6i  x  56i  and  6i  x  75  will  average 
$4.26  5/16,  the  price  of  cane  per  100  arrobas  contracted  for  with  Ajuria 
y  Ca.,  and  4^  x  56i  and  4^  x  75  will  average  $2.95  5/16,  the  price  of 
cane  per  100  aiTobas  under  "colonos"  contracts,  giving  a  difference 
between  contract  price  agreed  with  *'colonoa,"  and  that  paid  Ajuria  y 
Ca.,  as  stated  above,  of  $1.31  per  100  arrobas  of  cane,  which  differ- 
ence is  claimed  on  cane  replaced  as  stated  in  the  following  schedule; 

Arrobas  of  burned 
cane  replaced.  Francisco  J. 

75, 800  At  Perez  y  CastA?llon'8  colonia,  from  2nd  to  6th  of  Terr>'8 haJf. 

March,  1897 $992.98  $496.49 

60, 000  At  Juan  Amado's  colonia,  on  the  26th  of  February, 

1896 786.00  393.00 

300, 000  At  Juan  Amado's  colonia,  on  the  22nd  of  January, 

1897 3,930.00        1,965.00 

40Q|  000  At  Julio  Pozo's  colonia,  on  the  22nd  of  January, 

1896 '..     5,240.00        2,620.00 

40, 000  At  Salome  Cabeza's  colonia,  on  the  22nd  of  Janu- 
ary, 1896 524.00  262.00 

60,000  At  Martin  Cabeza*8  colonia,  on  the  25th  of  Febru- 
ary, 1896 786.00  393.00 

36^200  At  Martin  Cabeza's  colonia,  on  the  10th  of  Febru- 
ary, 1897 474.22  237.11 

40, 000  At  Rafael  de  Leon's  colonia,  on  the  5th  of  April, 

1897 524.00  262.00 

120, 400  At  Tomas  Rodriguez's  colonia,  from  14th  to  2^th  of 

March,  1897 1,577.24  788.62 

79,400  At  Aurelio  Espinosa  y  Hermanos'  colonia,  from 

10th  to  2l8t  of  March,  1897 1,040.14  520.07 

44, 700  At  Desiderio  Quevedo's  colonia,  from  12th  to  20th 

of  March,  1896 585.57  292.78 

40,000  At  Jose  Rios'  colonia,  on  the  20th  of  February, 

1897 524.00  262.00 

120, 400  At  Gonzalo  Marchena's  colonia,  from  2nd  to  10th  of 

March,  1897 1,577.24  788.62 

30, 000  At  Nicolos  Garcia  Padilla's  colonia,  on  the  28th  of 

February,  1897 393.00  196.50 

19, 900  At  Jose  M.  Sosa's  colonia,  on  the  20th  of  March, 

1897 260.69  130.34 

19, 900  At  Agustin  Cruz's  colonia,  on  the  6th  of  March, 

1897 260.69  130.35 

40,000  At  Successors  of  Anselmo  Guzman's  colonia,  from 

4th  to  10th  of  March,  1897 524.00  262.00 

40,000  At  Narcisco  Martinez's  colonia,  on  the  25th   of 

March,  1897 524.00  262.00 

1,566,700  10,261.88 

In  the  crop  of  1898-99  the  aforesaid  owners  of  Caracas  bought  of 
Messra.  Ajuria  y  Ca.,  of  Sagua,  3,454,205  arrobas  of  cane,  at  6^  arro- 
bas of  sugar  per  100  arrobas  of  cane,  and  of  Messrs.  Lan'ondo  y  Ca. , 
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of  said  place,  908,400  arrobas  of  cane  at  6i  arrobas  of  sugar,  making 
a  total  of  4,362,605  arrobas  of  cane  at  the  average  price  of  6.42191 
arrobas  of  sugar,  with  which  they  replaced  3,415,900  arrobas  of  cane 
formerly  burned,  as  detailed  in  the  following  statement:  Their  con- 
tracts with  "colonos"  were  to  purchase  cane  at  4 J  arrobas  of  sugar 
per  100  arrobas  of  cane;  and  the  prices  of  sugar  in  Cuba  ranging 
l)etween  56i  and  75  cents  per  arroba  of  sugar,  it  is  seen  that  6.42191 
X  56i  and  6.42191  x  75  will  average  $4.21437;  and  4i  x  56i  and  4i  x  75 
will  average  $2.95312,  giving  a  difference  of  $1.26i  per  100  arrobas  of 
cane  between  contract  price  agreed  with  "colonos''  and  that  paid 
Ajoria  y  Ca.  and  Larrendo  y  Ca.,  which  difference  is  claimed  on  cane 
replaced  as  stated  in  the  following  schedule: 

AnolMs  of  burned 
cane  replaced.  rrandsco.* 

600, 000  At  Liberate  Gonzalez's  colonia,  on  the  22nd  of  Janu-  T<>n  y  f  baif . 

ary,  1897 7,567.50        8,783.75 

60, 000  At  Joan  Amado's  colonia,  on  the  26th  of  February, 

1896 756.75  378.37 

300, 000  At  Joan  Amado's  colonia,  on  the  22d  of  January, 

1897 3,783  75        1,891  88 

400,000  At  Julio  Pozo's  colonia,  on  the  22d  of  January, 

1896 5,045.00        2,522  50 

615,000  At  Julio  Poyo'B  colonia,  on  the  14th  of  January, 

1897 7,756  68        8,878.34 

750,000  At  Julio  Pozo's  colonia,  on  the  17th  of  January, 

1897 9,459.88.       4,729  69 

40, 000  At  Salome  Cabeza's  colonia,  on  the  22d  of  January, 

1896 504,60  252.25 

60,000  At  Martin  Cabeza's  colonia,  on  the  25th  of  Febru- 
ary, 1896 756.75  878.37 

36, 200  At  Martin  Cabeza's  colonia,  on  the  10th  of  Febru- 
ary, 1897 456.58  228.29 

40, 000  At  Rafael  de  Leon's  colonia,  on  the  5th  of  April, 

1897 504.50  252.25 

120, 400  At  Tomas  Rodriguez's  colonia,  from  14th  to  28th  of 

March,  1897 1,518.54  759.27 

79, 400  At  A.  Espinoea  y  Hermanos'  colonia,  from  10th  to 

2l8tof  March,  1897 1,001.43  500.72 

47, 700  At  Deeiderio  Quevedo's  colonia,  from  12th  to  20th 

of  March,  1896 663.78  281.89 

120, 400  At  Gonzalo  Marchena's  colonia,  from  2d  to  10th  of 

March,  1897 1,518.54  758.29 

30, 000  At  Nicolas  Garcia  PadUlas'  colonia,  on  the  28th  of 

February,  1897 878.38  189.19 

19, 900  At  Joee  M.  Soso's  colonia,  on  the  20th  of  March, 

1897 250.99  125.49 

19, 900  At  Agustin  Cruz's  colonia,  on  the  6th  of  March, 

1897 250.99  125.50 

40, 000  At  successors  of  A.  Guzman's  colonia,  from  4th  to 

10th  of  March,  1897 504.50  252.25 

40,000  AtNardso  Martinez's  colonia,  on  the  25th  of  March', 

1897 504.50  252.25 

3.415,900  ^     21,541.52 
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•  During  the  crops  of  1890-1900  the  aforesaid  owners  of  the  Central 
Caracas  bought  of  Messrs.  Ajuria  y  Ca.,of  Sagua,  2,967,053  arrobas 
of  sugar  cane,  at  6i  arrobas  of  sugar  per  100  arrobas  of  cane,  with 
which  they  replaced  2,955,700  arrobas  of  cane  formerly  burned,  as 
detailed  in  the  following  statement.  Their  contracts  with  the  "colo- 
nos  "  were  at  4J  arrobas  of  sugar  per  100  arrobas  of  cane,  the  differ- 
ence between  ^'colonos"  contracts  and  purchase  price  being  $1.31  per 
100  arrobas  (as  hereinbefore  shown  in  paragraph  VIE),  which  difference 
is  claimed  on  cane  replaced,  as  set  forth  in  the  following  schedule: 

Arrobas  of  burned 
cane  replaced.  Frandfloo  J. 

600, 000  At  Liberate  Gonzalez's  colonia,  on  the  22d  of  Jan-  Terry's  balf. 

uary,  1897 , 7,860.00        8,930.00 

60, 000  At  Juan  Amadous  colonia,  on  the  26th  of  February, 

1896 786.00  393-00 

400, 000  At  Julio  Pozo's  colonia,  on  the  22d  of  January,  1896.    5, 240. 00       2, 620. 00 
615,000  AtJulioPozo'scolonia,onthel4thof  Januarv,1897.     8,056.50        4,028.25 
750, 000  At  Julio  Pozo's  colonia,  on  the  17th  of  January, 

1897 9,825.00        4,912.50 

40, 000  At  Salome  Cabeza's  colonia,  on  the  22nd  of  Jan- 
uary, 1896 524.00  262.00 

60,000  At  Martin  Cabeza's  colonia,  on  the  25th  of  Feb- 
ruary, 1896 786.00  393.00 

36, 200  At  Martin  Cabeza's  colonia,  on  the  10th  of  Feb- 
ruary, 1897 474.22  237.11 

40, 000  At  Rafael  de  Leon's  colonia,  on  the  5th  of  Apnl, 

1897 624.00  262.00 

120,400  At  Tomas  Rodriguez's  colonia,  from  the  14th  to 

28th  of  March,  1897 1,577.24  788.62 

79, 400  At  A.  Espinosa  y  Hermanos*  colonia,  from  10th  to 

21stof  March,  1897 1,040.14  520.07 

44, 700  At  Desiderio  Quevedo's  colonia,  from  12th  to  20th 

of  March,  1896 585.57  292.78 

30, 000  At  Nicolas  Garcia  Padilla's  colonia,  on  the  28th  of 

February,  1897 393.00  196.50 

40, 000  At  successors  of  A.  Guzman's  colonia,  from  4th  to 

10th  of  March,  1897 524.00  262.00 

40,000  At  Nardso  Martinez's  colonia,  on  the  25th  of 

March,  1897 624.00  262.00 

2,955,700  19,359.83 

SUMMARY. 

Increased  cost  of  cane  purchased  in  1897-1898 10,261.88 

"     "  **  **      **    **  1898-1899 21,541.52 

"    "  "  "     "   "  1899-1900 19,359.83 

51,163.23 

All  the  amounts  claimed  in  this  amendment,  and  those  claimed  in 
the  onginal  petition,  are  in  Spanish  gold  coin. 
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AMINDBD  SUHM ABT  OF  DAMAGES. 

CUflB  A,  as  claimed  in  petition,  page  30 $786, 161. 88 

ClaasB,  "        "        "       «*           "    39 69,338  44 

ClaaBC.  •'        **        "       "           "    39 8,766  04 

Damages  for  depriyation  of  use  of  1859,265.86,  as  claimed  in  petition, 

PtoagraphXni 250,000  00 

Additional  damages,  as  summarized  in  this  amendment 51,163.23 

1,160,429  09 
^^esB  balances  on  page  42 5,383  46 

1,155,045  63 

Vm.  That  your  petitioner  asks  leave  to  file  the  above  amendment 
to  his  petition  and  schedule  of  damages,  for  the  reasons  alleged  in 
Paragraphs  1  and  VI  of  this  amendment. 

Fbanoisco  Javier  Tbbey  y  Dobticos. 
By  Felix  Dorticx)S, 

Attorney  i/n  Fact, 
OOUDEBT  Brothers  and 
Cbammond  Kennedy, 

Attorneys  for  Petitioner^  Bond  JBuilding^  Washington^  D.  C. 


City  of  Cienfuegos, 

Jhwince  of  Santa  Clara^  hlamd  of  Ouba^  ss: 

Felix  Dorticos,  being  of  full  age,  and  having  been  duly  sworn,  on 
bis  oath,  saith  that  he  is  the  attorney  in  fact  of  Francisco  J.  Terry  y 
Dorticos,  the  petitioner  in  the  foregoing  amendment  to  the  petition; 
that  he  has  read  and  signed  the  said  amendment  and  knows  the  con- 
tents thereof;  that  the  matters  and  things  therein  stated  of  his  own 
knowledge  are  true,  and  that  the  matters  and  things  therein  stated 
upon  information  and  belief  he  believes  to  be  true. 

Deponent  further  says  that  he  has  verified  the  said  amendment 
because  the  said  petitioner  is  absent  from  Cuba,  and  that  deponent  is 
well  informed  of  the  facts  of  the  said  claim  by  reason  of  his  intimate 
knowledge  of  the  business  of  the  petitioner,  whose  chief  bookkeeper 
he  has  been  at  Cienfuegos  for  ten  years  last  past. 

Felix  Dorticos. 

Subscribed  and  sworn  to  before  me  this  thirteenth  day  of  February, 
1902. 

(notarial  seal.)  L.  J.  F.  Pell6n, 

Notary  Public, 

ADDITIONAL  REMARK. 

Felix  Dorticos  begs  to  say  that  he  reached  New  York  on  the  28th 
day  of  last  September,  and  could  only  dispose  of  nine  days'  time  for 
preparing  Mr.  Francis  J.  Terry's  petition  of  7th  of  last  October. 

lie  date  of  December,  1898,  was  used  in  Mr.  Francis  J.  Terry's 
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stateraent  of  the  31st  of  January,  1899,  as  the  end  of  a  period  of  time, 
starting  from  the  beginning  of  the  war,  during  which  time  ocourr©d 
all  the  fires  therein  mentioned,  and  as  in  some  instances  he  was  guided 
by  said  statement  for  the  formulation  of  the  said  petition,  owing  to 
haste  he  wrongly  used  the  date  of  December,  1898,  as  one  of  occurence 
in  pages  24,  82,  35,  and  39  of  said  petition,  the  dates  of  occurrence 
really  being  December,  1897,  January,  1898,  December,  1897,  and 
December,  1897,  respectively, 

Felix  Dorticos. 

Subscribed  and  sworn  to  before  me  this  thirteenth  day  of  February, 
nineteen  hundred  and  two. 
[notarial  seal.]  L.  J.  F.  Pell6n, 

Notary  Puhlic. 

I  hereby  certify  that  the  above  signature  is  known  to  me  to  be  the 
one  of  K  J.  !F.  Pell6n,  and  that  he  is  a  notary  public  for  the  city  of 
Cienf  uegos,  Cuba,  duly  authorized  to  administer  oaths  and  affirmations. 
In  testimony  whereof  I  have  hereunto  set  my  hand  and  the  seal  of 
the  collector  of  customs  of  Cienf  uegos,  Cuba,  this  thirteenth  day  of 
February,  of  the  year  nineteen  hundred  and  two. 
[seal  op  the  collector  op  James  Baylies, 

CUSTOMS,  cienfuegos.]  Captain^  10th  U.  S.  Infcmtryy  (hi- 

lector  of  Gvstorm^  acting  v/nder 
avthority  conferred  hy  Oircula/r 
No,  16^  Division  of  Customs  and 
Insular  Affairs^  dated  at  the  War 
Departments  Washmgton,  May 
nth,  1899. 


468.    Amount,  $1,228,500. 


(Spanish  Treaty  Claims  CommtaBlon.] 

Rosalia  de  Torres  de  Larrieu,  indi- 
vidually,  and  as  the  widow  and  one  of 
the  heirs  of  Francisco  J.  Larrieu,  de- 
ceased, and  as  administratrix  of  the 
property  and  guardian  of  his  children, 
Francisco  Jose  Larrieu,  Jorge  A.  Lar- 
rieu, Alberto  C.  Larrieu,  Rena  Larrieu, 
and  Rosalia  L.  Larrieu, 

against 
The  United  States  of  America. 

To  the  Commissioners  of  the  Spanish  Treaty  Claims  Commission: 

The  petition  of  Rosalia  de  Torres  de  Larrieu,  individually  and  as 
the  widow  and  one  of  the  heirs  of  Francisco  J.  Larrieu,  deceased,  and 
as  administratrix  of  the  property  and  guardian  of  his  children,  Fran- 
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dsco  Jose  Larrien,  Jorge  A.  Larrieu,  Alberto  C.  Larrieu,  Bene 
Larrieu,  and  Rosalia  L.  Larrieu,  by  Frank  H.  Piatt,  her  attorney, 
respectfully  shows  upon  information  and  belief: 

First  The  full  name  of  the  petitioner  is  Maria  Rosalia  de  Torres  de 
Larrieu.  She  is  the  widow  of  Francisco  Jose  Larrieu,  to  whom  she 
was  married  on  October  20, 1879.  The  full  names  of  the  children  of 
said  Frandsoo  Jose  Larrieu  and  Rosalia  de  Torres  de  Larrieu  are  as 
follows:  Francisco  Jose  Larrieu,  Jorge  Alejandro  Larrieu,  Alberto 
Cecilio  Larrieu,  Oenaro  Rene  Larrieu,  and  Rosalia  Lorenza  Larrieu. 
Said  petitioner  and  her  children  reside  in  the  city  of  Cardenas,  in  the 
province  of  Matanzas.  Said  Francisco  Jose  Larrieu  died  on  or  about 
the  9th  day  of  March,  1901. 

Said  Francisco  Jose  Larrieu  was  duly  naturalized  as  a  citizen  of  the 
United  States  in  the  court  of  common  pleas  of  the  city  of  New  York 
on  the  6th  day  of  July,  1875.  Said  Francisco  Jose  Larrieu  never 
thereafter  took  any  oath  of  allegiance  to  any  other  State  or  Govern- 
ment, or  in  any  manner  renounced  or  forfeited  his  said  American  citi- 
zenship. Said  Francisco  Jose  Larrieu  resided  for  many  years  in  the 
United  States.  His  widow  and  all  his  children  became  citizen^  of  the 
United  States  by  virtue  of  the  citizenship  of  said  Francisco  Jose  Lar- 
rien, their  respective  husband  and  father.  Neither  said  widow  nor 
any  of  the  said  children  have  taken  any  oath  of  allegiance  to  any  foreign 
State  or  Government,  nor  have  they  in  any  manner  renounced  or  for- 
feited their  said  citizenship. 

Second.  All  the  said  children  of  said  Francisco  Jose  Larrieu  and 
Rosalia  de  Torres  de  Larrieu  are  infants.  Said  Francisco  Jose  Larrieu 
died  intestate,  and  after  his  death  proceedings  were  duly  had  in  the 
ooorts  of  the  city  of  Cardenas,  whereby  it  was  decreed  that  said  deced- 
ent was  intestate  and  that  said  children  were  the  sole  and  universal 
heirs  of  s^d  intestate,  subject  to  the  usufructuary  share  which  is 
assigned  to  the  widow  by  tiie  law  in  such  case  made  and  provided. 
By  a  further  decree  duly  made  in  the  court  of  first  instance  in  the 
city  of  Cardenas,  the  said  widow,  Rosalia  de  Torres  de  Larrieu,  was 
duly  appointed  administratrix  of  the  property  and  guardian  of  her 
children. 

Third.  On  or  about  the  12th  day  of  September,  1894,  said  Francisco 
Jose  Larrieu  became  the  owner  of  three  plantations. situated  about 
nine  miles  from  the  city  of  Cardenas  in  the  Province  of  Matanzas,  in 
the  island  of  Cuba,  as  follows:  ^'Precioso,"  consisting  of  about  29^ 
caballerias  of  land,  or  965  acres;  ^'San  Cayetano,"  consisting  of  19 
caballerias,  or  649  acres,  and ''  San  Pedro  Abad,'' consisting  of  12i  caba- 
llerias, or  416  acres.  Said  three  plantations,  comprising  altogether  61 
caballerias,  or  2,031  acres,  were  known  as  the  '^Estate  Precioso,''  and 
of  the  estate  60  caballerias  were  planted  in  sugar  cane. 

Fourth.  In  addition  to  the  properties  above  mentioned,  said  larrieu, 
prior  to  the  insurrection  in  Cuba,  became  the  lessee  of  other  lands  in 
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the  same  neighborhood  upon  which  he  planted  sugar  cane  and  con- 
structed houses,  which  said  sugar  ea.ne  and  houses,  according  to  the 
terms  of  the  leases,  remain  his  property.  The  leased  portions  were 
as  follows:  "Jesus  Maria,"  50  caballerias;  *'San  Francisco,"  17  caba- 
Uerias;  "  Rosario,"  53  caballerias;  "  Fraternidad,"  17  caballerias,  mak- 
ing a  total  of  137  caballerias,  or  4,562  acres.  On  the  above  leased 
properties  there  were  planted  in  sugar  cane  69  caballerias. 

Fifth.  On  the  15th  day  of  May,  1896,  at  the  city  of  Cardenas,  said 
Francisco  Jose  Larrieu,  while  engaged  in  peaceful  pursuits  and  not 
having  arms  in  hands,  was  arrested  by  the  military  authorities  of  the 
Spanish  Government  and  placed  in  solitary  confinement  in  the  common 
jail  of  the  city  of  Cardenas,  subject  to  the  order  of  the  Spanish  mili- 
tary commander.  On  the  following  day  the  consular  representative 
of  the  United  States,  Joseph  L.  Hance,  then  commissioned  as  conamer- 
cial  agent  and  residing  in  that  capacity  at  Cardenas,  in  a  written  com- 
munication to  the  military  commander  notified  him  of  the  fact  tiiat 
said  Larrieu  was  an  American  citizen  and  requested  that,  in  compli- 
ance with  the  provisions  of  the  treaties  and  agreements  between  the 
United  States  and  Spain  governing  the  rights  of  American  citizens, 
said  Larrieu  should  be  released  or  that  his  case  should  be  transferred 
to  the  civil  jurisdiction.  In  reply  the  military  commander,  without 
denying  that  the  arrest  was  made  by  his  authority,  stated  that  the 
request  for  the  transfer  of  jurisdiction  should  be  made  to  the  cap- 
tain-general through  the  United  States  consul-general  at  Havana.  On 
the  18th  day  of  May,  1896,  said  Hance,  in  an  official  communication 
to  the  military  commander,  insisted  upon  his  right  and  duty  to  make 
adequate  inquiries  and  representations  to  the  local  authorities  in  such 
a  case,  and  repeated  his  request  for  the  release  of  Larrieu,  or  that  he 
be  placed  at  once  in  the  custody  of  the  civil  courts.  The  military 
commander,  in  a  communication  dated  the  19th  day  of  May,  replied 
that  he  was  obliged  to  await  the  determination  of  his  superiors.  On 
the  18th  day  of  May  said  Hance  asked  permission  to  visit  said  Larrieu, 
and  on  the  20th  day  of  May  the  military  commander  replied  that  he 
was  informed  by  the  military  judge  of  instruction  that  it  was  not  pos- 
sible io  accede  to  the  request.  On  the  20th  of  May,  1896,  said  Hance, 
having  heard  a  report  that  a  military  judge  of  instruction  was  pro- 
ceeding with  the  case,  and  that  said  Larrieu  had  been  subjected  to  an 
examination  by  the  military  authorities,  wrote  to  the  military  com- 
mander requesting  that  all  proceedings  of  a  military  character  be  sus- 
pended until  there  could  be  a  determination  of  the  rights  of  said  Lar- 
rieu in  the  premises.  On  the  29th  day  of  May  the  military  commander 
transmitted  to  said  Hance  the  substance  of  a  telegram  from  the  captain- 
general,  directing  that  said  Hance  be  informed  that  a  decision  upon 
the  request  for  a  trial  by  the  ordinary  tribunals  would  be  made  after 
an  examination  of  the  records. 
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During  the  time  that  these  official  representations  and  remonstrances 
were  being  made,  military  proceedings  were  carried  on  against  said 
Larriea,  although  the  military  authorities  well  knew  that  he  was  a 
citizen  of  the  United  States.  On  the  19th  day  of  May,  1896,  said 
Larrieu  was  taken  before  Captain  Jose  Andrade,  of  the  Spanish  army, 
who  informed  said  Larrieu  that  he  (said  Andrade)  was  the  military 
judge  of  instruction  appointed  by  the  military  commander.  Colonel 
Ekluardo  Calvo,  to  take  testimony  in  the  case,  and  that  he  intended  to 
take  the  prisoner's  declaration.  Said  Larrieu  asserted  his  exemption 
from  such  jurisdiction  on  the  ground  of  his  American  citizenship,  in 
proof  of  which  he  exhibited  his  certificate  of  naturalization.  Said 
Andrade  insisted  on  continuing  the  proceeding  and  taking  the  testimony 
of  various  persons.  Said  Larrieu  was  kept  in  solitary  confinement 
from  the  16th  day  of  May,  1896,  to  the  28th  day  of  May,  1896.  He 
was  kept  in  prison  under  military  authority  until  the  26th  day  of 
August,  1896,  when  his  case  was  transferred  to  the  civil  jurisdiction. 
He  was  thus  detained  in  prison  102  days  (of  which  13  were  spent  in 
solitary  confinement)  under  military  authority,  although  the  Spanish 
authorities  had  full  knowledge  of  his  rights  as  an  American  citizen  in 
the  premises. 

The  confinement  of  said  Larrieu,  as  above  stated,  took  place  at  the 
time  when  the  sugar  cane  on  his  sugar  estates  hereinbefore  described 
was  ready  for  grinding,  and  when  his  business  as  a  commission  mer- 
chant and  otherwise  required  his  personal  attention  for  its  proper 
conduct  and  management.  No  testimony  at  any  time  was  taken  before 
the  civil  authorities  incriminating  said  Lrfirrieu.  The  testimony  against 
him  before  the  military  authorities  was  that  of  a  mulatto  named 
Pedroso  and  a  negro  named  Ramirez.  On  the  27th  day  of  August, 
1896,  said  Pedroso  was  cited  to  give  testimony  in  the  case  before  the 
judge  of  instruction,  Teotimo  Lacalle.  The  attention  of  the  witness 
was  called  to  the  testimony  given  by  him  before  the  military  authori- 
ties, and  he  was  asked  if  such  testimony  was  true.  He  denied  the  truth 
of  the  testimony  which  he  had  previously  given,  and  in  explanation  of 
the  fact  that  he  had  given  false  testimony  before  the  military  authori- 
ties he  stated  that  when  he  had  previously  testified  he  was  under  arrest 
for  participation  in  the  Cuban  insurrection  and  hoped  that  if  he 
answered  as  he  did  he  would  be  liberated.  On  the  28th  day  of  August, 
1896,  the  judge  of  instruction,  Lacalle,  proceeded  to  the  jail  where 
Ramirez  was  imprisoned  for  participation  in  the  Cuban  insurrection, 
and  took  his  testimony.  Ramirez  swore  that  there  was  no  truth  what- 
ever in  the  testimony  that  he  had  given  against  said  Larrieu  before 
ihe  military  authorities,  and  that  he  gave  such  false  testimony  because 
he  hoped  it  would  be  of  advantage  to  him. 

By  artide  516  of  the  Code  of  Criminal  Procedure  of  1888,  in  force 
in  the  island  of  Cuba  at  all  the  times  stated  in  this  petition,  it  was  pro- 
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vided  that  the  warrant  for  the  arrest  of  an  accused  person  shall  be 
approved  or  the  prisoner  liberated  within  72  hours  after  the  act  of 
imprisonment.  Upon  the  above  declarations  and  the  testimony  of  six 
other  persons,  none  of  whom  gave  material  evidence  against  said  Lar- 
rieu,  the  judge  of  instruction,  Lacalle,  on  the  29th  day  of  August, 
1896,  approved  of  the  arrest  of  said  Larrieu  and  unlawfully  and  mali- 
ciously directed  that  he  be  continued  in  confinement,  it  being  the  object 
of  said  Lacalle  to  persecute  said  Larrieu  by  delaying  his  liberation  for 
as  long  a  period  as  possible,  although  he  well  knew  that  there  was  no 
proof  justifying  any  charges  against  said  Larrieu. 

By  article  222  of  the  Code  of  Criminal  Procedure,  in  force  in  the 
island  of  Cuba  at  all  the  times  stated  in  this  petition,  it  is  provided  that 
an  accused  person  shall  be  entitled  to  make  an  application  for  a  revision 
of  an  order  of  approval  and  for  his  liberation,  and  that  the  judge  to 
whom  such  application  is  made  shall  render  his  decision  upon  such  an 
application  within  two  days  without  any  exception  whatever.  An 
application  under  said  last-named  article  of  the  Code  of  Criminal  Pro- 
cedure was  made  by  said  Larrieu  on  the  29th  day  of  August,  1896.  The 
decision  upon  such  application  was,  however,  delayed  until  the  11th 
day  of  September,  1896,  when  the  same  was  denied.  An  appeal  from 
the  order  denying  said  application  was  taken  by  said  Larrieu  to  the 
"audiencia"  (at  Matanzas),  that  court  having  appellate  jurisdiction  in 
such  cases.  Continuing  his  persecution  of  said  Larrieu,  the  judge  of 
instruction,  Lacalle,  transmitting  to  the  appellate  court  the  evidence 
in  the  case,  purposely  neglected  to  include  the  testimony  of  Pedroso 
and  Ramirez  taken  before  him,  but  on  the  contrary  sent  the  declara- 
tions of  the  same  witnesses  made  before  the  military  authorities,  the 
truth  of  which  they  had  denied  before  him.  The  attention  of  the 
appellate  court  having  been  directed  to  this  neglect  of  duty  by  the 
judge  of  instruction,  he  was,  on  the  12th  day  of  October,  1896,  ordered 
to  transmit  immediately  to  it  all  of  the  evidence  that  had  been  taken 
before  him.  Compliance  with  this  order  was  delayed  until  the  20th  of 
October,  1896.  In  the  meantime  diplomatic  protests  had  been  made 
by  the  Department  of  State  of  the  United  States  through  the  minister 
of  the  United  States  at  Madrid  to  the  Spanish  minister  of  foreign 
affairs,  in  reference  to  the  case  of  said  Larrieu,  and  a  royal  decree, 
dated  the  27th  day  of  June,  1896,  was  issued,  requiring  the  transmission 
of  all  the  evidence  in  the  case  to  Madrid  for  the  information  of  the 
minister.  This  instruction  was  sent  in  due  course  by  the  Governor- 
General  of  Cuba  to  the  judge  of  instruction,  Lacalle,  who,  in  pre- 
tended compliance  therewith,  on  the  12th  day  of  September,  1896, 
transmitted  copies  of  the  testimony  taken,  including  said  declarations 
of  Pedroso  and  Ramirez  made  before  the  military  authorities,  but 
omitting  the  subsequent  testimony  of  the  same  witnesses  taken  before 
him  denying  the  truth  of  their  previous  testimony,  as  above  stated. 
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On  the  3d  day  of  March,  1897,  the  fiscal  or  prosecuting  attorney  of 
the  "audiencia^at  Matanzas  reported  to  that  court  that  no  evidence 
sufiBcient  to  justify  the  detention  of  said  Larrieu  existed,  and  recom- 
mended that  the  case  be  discontinued  and  the  prisoner  released.  An 
order  of  the  "audiencia"  to  that  effect  was  issued  on  the  9th  day  of 
March,  1897,  and  served  upon  the  judge  of  instruction,  Lacalle,  on 
the  following  day.  Said  Larrieu  was  liberated  on  the  11th  day  of 
March,  1897,  after  having  been  imprisoned  for  a  period  of  ten  months, 
although  there  was  no  evidence  to  justify  his  imprisonment. 

The  acts  of  the  Spanish  authorities,  as  aforesaid,  in  respect  to  the 
treatment  of  said  Larrieu  were  without  any  justification  and  without 
authority  of  law  and  were  contrary  to  the  laws  of  Spain,  to  the  law  of 
nations,  and  to  the  treaties  between  Spain  and  the  United  States  in 
such  case  made  and  provided. 

By  reason  of  the  long-continued  confinement,  lasting  altogether  ten 
months,  and  the  sufferings  and  hardships  undergone  during  said  period, 
including  the  period  of  solitary  confinement,  and  the  anxieties  and 
mental  disturbance  which  accompanied  the  same,  and  the  indignities 
and  insults  to  which  said  Larrieu  was  subjected,  his  health  was  per- 
manently impaired,  and  as  a  result  thereof  said  Larrieu  died  on  the 
9th  day  of  March,  1901,  the  illness  which  was  the  immediate  cause  of 
his  death  being  directly  traceable  to  the  sufferings  which  he  had  under- 
gone by  reason  of  his  imprisonment  and  the  circumstances  attending 
the  same. 

By  reason  of  said  facts,  said  Larrieu  and  his  widow  and  children 
were  damaged  in  the  sum  or  $150,000. 

In  addition  to  the  above  sum,  said  Larrieu  was  specially  damaged  in 
his  business  as  a  general  commission  merchant  at  Cardenas  during  the 
period  of  his  imprisonment,  in  the  sum  of  $30,000. 

Sixth.  In  or  about  the  year  1896,  the  Captain-General  of  Cuba,  rep- 
representing  the  Spanish  authority  in  said  island,  issued  a  decree 
ordering  the  reconcentration  of  all  persons  living  in  the  country  to  the 
towns  or  fortified  bateys  upon  the  estates  where  said  bateys  had  been 
fortified.  Said  order  was  rigorously  enforced  by  the  Spanish  military 
authorities  in  respect  to  the  estate  of  Precioso,  and  the  laborers  upon 
said  estate  were  required  to  collect  and  remain  in  the  batey  thereof 
and  were  not  allowed  to  pursue  their  occupations  upon  the  extensive 
(»ne  fields  of  said  estate  or  to  take  steps  for  the  protection  of  same. 
In  consequence  of  said  orders,  the  cane  fields,  with  the  outlying  build- 
ings of  the  estate — ^that  is  to  say,  all  such  as  were  not  within  the  batey 
or  central  inclosure — were  exposed  to  acts  of  destruction  and  spoliation 
and  were,  in  fact,  frequently  destroyed  and  despoiled,  as  more  fully 
hereinafter  stated. 

Seventh.  During  the  years  1895, 1896, 1897,  and  1898  an  insurrection 
was  in  progress  in  the  island  of  Cuba,  and  it  was  well  known  to  the 
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Spanish  Government  and  the  Spanish  military  authorities  in  control 
of  said  island  that  the  estates  of  said  Larrieu  w^re  in  danger  of  loss 
and  damage  by  reason  of  depredations  or  spoliations  committed  by 
bands  of  insurgents.  It  was  the  duty  of  the  Spanish  Government  and 
the  military  authorities  thereof  in  Cuba  by  all  means  in  its  and  their 
power  to  protect  and  defend  all  the  said  property  of  said  Larrieu,  he 
being  an  American  citizen.  Said  Larrieu  duly  notified  the  Spanish 
authorities  in  control  of  this  danger  to  his  said  property,  and  such 
danger  was  well  known  to  said  authorities,  and  said  Larrieu  requested 
said  authorities  to  protect  and  defend  his  said  property,  but,  except 
during  the  period  of  about  five  months  from  November,  1895,  said 
request  was  refused.  During  said  months  a  small  detachment  of 
Spanish  troops  remained  at  said  estate  for  purposes  of  protection,  but 
about  the  month  of  May,  1896,  said  protection  was  withdrawn.  There- 
after, in  order  to  save  the  batey  containing  a  dwelling  house,  sugar 
mill,  and  other  buildings  of  great  extent  and  value,  and  a  complete 
plant  of  machinery  for  grinding,  also  very  valuable,  and  because  of  the 
refusal  of  the  Spanish  authorities  to  protect  the  same^  said  Larrieu 
was  obliged  to  provide  and  did  provide  at  his  own  expense  a  body  of 
40  armed  men  and  built  5  forts,  all  at  the  expense  of  upward  of  $21,000. 
The  employment  of  said  force  by  said  Larrieu  was  in  the  interest  of  the 
Spanish  Government,  because  if  such  force  had  not  been  provided  by 
said  Larrieu,  property  belonging  to  him  of  very  much  greater  value 
than  the  cost  of  protection  would  have  been  destroyed  under  such  cir- 
cumstances that  the  Spanish  Government  would  have  been  liable  to 
make  good  the  loss.  By  reason  of  these  facts,  the  Spanish  Govern- 
ment became  liable  to  said  Larrieu  for  the  cost  of  said  force,  amount- 
ing, as  aforesaid,  to  $21,000. 

Eighth.  At  the  time  of  the  arrest  and  imprisonment  of  said  Larrieu, 
as  aforesaid,  there  was  still  standing  upon  said  estate  of  Precioso, 
uncut,  a  large  quantity  of  sugar  cane  which  was  ready  to  be  cut  and 
ground,  of  the  crop  of  1896.  At  or  about  the  time  of  said  arrest  and 
imprisonment,  the  Spanish  military  forces,  by  raiding  the  cane  fields 
and  threatening  the  laborers  and  employes,  detaining  the  carts, 
unyoking  the  oxen,  and  otherwise  interrupting  and  impeding  the 
operation  of  cutting  said  cane,  prevented  the  same  from  being  cut  and 
ground,  whereby  a  large  part  of  the  product  of  sugar  on  said  e^state 
for  the  year  1896  was  lost,  and  said  Larrieu  was  damaged  thereby  in 
the  sum  of  $50,000. 

Ninth.  During  the  latter  months  of  1896  and  the  early  months  of 
1897,  while  said  Larrieu  was  in  prison  as  aforesaid,  detachments  of 
Spanish  guerrillas  from  time  to  time  burned  and  destroyed  portions 
of  the  cane  crop  of  the  year  1897,  so  that  only  a  portion  of  said  crop 
could  be  cut  and  ground.  By  reason  of  the  loss  and  destruction  of 
said  cane  crop  as  aforesaid,  the  product  of  sugar  of  said  estate  for 
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1896  was  in  great  part  lost,  and  said  Larrieu  was  damaged  in  the  sum 
of  $120,000. 

Tenth.  During  the  latter  months  of  1897  and  the  early  months  of 
1898,  the  Spanish  guerrillas  continued  the  raids  above  mentioned, 
destroying  the  cane  by  cutting  or  burning  the  same,  so  that  none  of 
the  cane  of  the  crop  of  1898  could  be  cut  for  grinding  or  ground. 
Said  crop  of  1898  became  a  total  loss  and  the  entire  product  of  sugar 
of  said  estate  for  said  year  was  lost  to  the  owner,  and  said  Larrieu 
was  damaged  in  the  sum  of  $150,000. 

Eleventh.  By  reason  of  said  repeated  burnings  by  Spanish  troops 
and  guerrillas  and  by  the  pasturing  of  the  horses  of  said  troops  and 
guerrillas  in  the  fields,  by  which  the  cane  plants  were  trampled  and 
torn  up,  and  by  reason  of  the  enforced  lack  of  care  and  attention  to 
the  cultivation  of  said  cane,  caused  by  the  orders,  threats,  and  incur- 
sions of  said  Spanish  troops  and  guerrillas,  whereby  said  cultivation 
was  interrupted  and  grass  and  weeds  came  up  in  the  cane  fields,  chok- 
ing the  cane,  the  cane  plants  or  rattoons  on  said  estate  Frecioso  were 
totally  destroyed  so  as  to  require  the  replanting  of  the  same  at  great 
expense,  to  the  damage  of  said  Larrieu  in  the  sum  of  $125,000. 

Twelfth.  During  the  yeara  above  named,  the  following  live  stock 
were  slaughtered  or  carried  away  by  the  Spanish  troops  and  guerrillas: 
288  yoke  of  oxen  of  the  value  of  $150  per  yoke,  or  $43,200  in  all;  40 
mules  of  the  value  of  $100  each,  or  $4,000  in  all;  20  horses  of  the  value 
of  $100  each,  or  $2,000  in  all;  100  cows  of  the  value  $50  each,  or 
$5,000  in  all.  There  were  also  slaughtered  or  removed  by  insurgents 
12  yoke  of  oxen,  or  the  value  of  $150  per  yoke,  or  $1,800  in  all.  There 
were  also  removed  or  destroyed  by  said  Spanish  guerrillas  carts,  tools, 
and  implements  of  the  value  of  $1,500. 

For  all  said  losses  and  damages  the  Spanish  Government  became 
responsible  to  said  Larrieu. 

Thirteenth.  During  the  period  subsequent  to  the  beginning  of  said 
insurrection  in  Cuba,  and  prior  to  the  ratification  of  the  treaty  of 
peace  in  1899,  detachments  of  Spanish  troops  burned  34  houses  upon 
said  estate  Precioso  of  the  aggregate  value  of  $52,200.  For  the  said 
loss  consequent  upon  the  destruction  of  said  buildings  as  aforesaid, 
the  Spanish  Government  became  liable  to  said  Larrieu. 

ESTATES  OF  BOSARIO,  JBSUS  MARIA,  SAN   FRANCISO,  AND  FRATERNIDAD. 

Fourteenth.  Upon  said  estates  of  Rosario,  Jesus  Maria,  San  Fran- 
oisco,  and  Fraternidad  there  were  planted  altogether  69  caballerias  of 
sugar  cane.  By  reason  of  the  orders  and  threats  of  the  Spanish  Gov- 
ernment, causing  the  removal  of  the  employees  upon  said  estates  and 
the  acts  of  Spanish  troops  in  impeding  and  interfering  with  opera- 
tions thereon  and  the  failure  to  protect  and  defend  the  said  property 
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and  the  incursions  of  Spanish  troops,  resulting  in  the  burning  and 
destruction  of  the  cane  fields  thereon,  the  crop  of  1896  upon  the  said 
estate  became  a  total  loss,  amounting  in  value  to  $155,250,  for  which 
sum  the  Spanish  Government  became  liable  to  said  Larrieu. 

Fifteenth.  In  or  about  the  year  1896,  detachments  of  Spanish  troops 
proceeded  to  said  estate  and  burned  and  destroyed  the  houses  thereon, 
consisting  of  8  houses  on  Rosario  of  the  value  of  $27,900, 13  houses  on 
Jesus  Maria  of  the  value  of  $8,950,  and  12  houses  on  San  Francisco  of 
the  value  of  $11,550,  or  $48,400  in  all.  For  the  loss  and  damage 
occasioned  by  the  destruction  of  said  buildings  the  Spanish  Govern- 
ment became  responsible  to  said  Larrieu. 

Sixteenth.  By  reason  of  the  orders  and  threats  of  the  Spanish  Gov- 
ernment, compelling  the  employees  of  said  Larrieu  to  quit  said  estates 
of  Rosario,  Jesus  Maria,  San  Francisco,  and  Fraternidad,  and  the  pro- 
hibition of  the  cultivation  thereof,  and  the  acts  of  destruction  com- 
mitted by  the  Spanish  troops  thereon,  and  the  failure  to  protect  and 
defend  said  estates,  said  Larrieu  was  deprived  of  the  use  and  occupa- 
tion thereof  during  part  of  the  years  1896, 1897,  and  1898.  The  value 
of  the  use  and  occupation  of  said  estates  was  upward  of  $48,350  per 
annum.  By  the  deprivation  of  the  use  and  occupation  of  said  estates 
as  aforesaid,  said  Larrieu  was  damaged  in  the  sum  of  upwards  of 
$96,700,  for  which  losses  and  damages  the  Spanish  Government  became 
responsible  to  said  Larrieu. 

Seventeenth.  By  reason  of  the  continued  repeated  cutting,  burning, 
and  destruction  of  the  plants  on  said  estates  of  Rosario,  Jesus  Maria, 
San  Francisco,  and  Fraternidad  by  the  Spanish  troops  and  the  pasturage 
of  the  horses  of  the  Spanish  troops  thereon,  resulting  in  trampling 
and  pulling  up  the  cane  and  by  the  enforced  abandonment  and  lack  of 
care  and  cultivation  given  to  said  plants  in  consequence  of  said  orders 
of  the  Spanish  Government,  as  a  result  of  which  grass  and  weeds 
came  up  and  choked  said  cane,  the  sugar-cane  plants  or  rattoons  upon 
said  four  estates  were  totally  destroyed.  Said  plants  were  reasonably 
worth  the  sum  of  $172,500,  for  which  amount  the  Spanish  Govern- 
ment became  liable  to  said  Larrieu. 

Eighteenth.  All  the  orders  and  threats  of  the  Spanish  Government 
and  the  Spanish  military  authorities  hereinbefore  recited  and  the  sev- 
eral acts  done  in  pursuance  and  in  the  enforcement  thereof  and  the 
removal  of  the  employees  of  the  said  Larrieu  from  his  said  estates  and 
the  interference  with  the  operations  and  work  thereon  and  the  impris- 
onment of  the  said  Larrieu  during  the  period  of  ten  months  were 
wholly  without  just  cause  and  authority  of  law. 

Nineteenth.  Said  Larrieu  at  the  time  of  the  treaty  of  peace  between 
fihe  United  States  of  America  and  the  Government  of  Spain  and  the 
exchange  of  ratifications  thereof  in  1899,  had  a  valid  claim  or  claims 
against  Spain  for  the  damages  in  this  petition  set  forth,  all  of  said 
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damages  having  arisen  after  the  beginning  of  the  insurrection  in  Cuba 
referred  to  in  the  said  treaty  of  peace  and  prior  to  the  said  exchange 
of  ratifications.  No  part  of  said  claims  have  been  paid.  By  said  treaty 
of  peace  the  United  States  promised  and  agreed  to  adjudicate  and 
settle  all  claims  of  its  citizens  against  Spain  arising  between  the  begin- 
ning of  said  insurrection  and  said  exchange  of  ratifications,  including 
the  claim  or  claims  of  said  Larrieu  and  of  this  petitioner. 

Wherefore  the  petitioner,  said  Rosalia  de  Torres  de  Larrieu,  prays 
the  judgment  of  this  Commission  against  the  United  States  of  America 
upon  the  facts  and  the  law  in  the  sums  herein  set  forth,  amounting  in 
all  to  the  sum  of  $1,228,500. 

Rosalia  de  Torres  de  Larrieu, 
IndividuaUy^  a/nd  as  the  widow  of  FraDciaco  J.  Larrieu^  de- 
ceased^ and  as  admfimis1/ra;t/nx  and  guardian  of  his  children. 

Frank  H.  Plait,  Attorney. 
Frank  H.  Platt, 
BoARDMAN,  Platt  &  Soleyx, 

Attorneys  for  Petitioner^  35  Wall  street  j  Nefw  York,  N.  T. 

Southern  District  of  New  York, 

State  of  New  Yoi'k^  City  and  County  of  New  YorJc^  ss: 

On  this,  7th  day  of  October,  1901,  before  me  personally  appeared 
Frank  H.  Platt,  to  me  known,  who  being  by  me  duly  sworn,  did 
depose  and  say  that  he  is  a  member  of  the  firm  of  Boardman,  Platt  & 
Soley,  and  is  attorney  for  the  petitioner  herein;  that  he  has  read  the 
foregoing  petition  and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated 
to  be  alleged  upon  information  and  belief,  and  as  to  those  niatters  he 
believes  it  to  be  true. 

The  source  of  deponent's  information  and  the  grounds  of  his  belief 
as  to  all  matters  not  stated  upon  his  knowledge  are  conversations  or 
correspondence  with  the  petitioner  or  persons  acquainted  with  the 
facts,  and  statements  made  by  them,  examinations  of  letters,  deeds, 
records,  and  other  documents  relating  to  or  bearing  upon  the  subject- 
matter  of  said  claim. 

The  reason  this  verification  is  made  by  deponent  and  not  by  the 
petitioner  is  that  the  petitioner  is  not  within  the  State  where  the  peti- 
tioner's attorney  resides  and  has  his  ofiice. 

Frank  H.  Platt. 

Sworn  to  before  me  this  7th  day  of  October,  1901. 

[seal.]  Crowley  Wentworth, 

Nota/ry  PubUc^  New  York  County^  New  Yorh 
8.  Doc.  299 11 
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Itfimized  statement  of  damages  claimed  in  the  petition  of  Rosalia  de  Torres  de  Larriea. 

SCHBDULK  A. 

1.  Damages  for  imprisonment $150,000 

2.  Special  damages  for  loss  of  business  daring  10  months'  imprisonment. .      30, 000 

180.000 

SOHBDULB  B. 

3.  Expenses  of  protection,  cost  of  garrison  and  forts ^ 21,000 

BCHBDULB  0. 

Losses  of  Precioso: 

4.  Loss  on  sugar  product^  crop  of  1896 50,000 

5.  Loss  on  sugar  product,  crop  of  1897 120,000 

6.  Loss  on  sugar  product,  crop  of  1898 150,000 

7.  Loss  on  cane  plants  or  rattoons 125,000 

Live  stock: 

8.  288  yoke  of  oxen 43,200 

9.  40  mules 4,000 

10.  20  horses 2,000 

11.  100  cows 5,000 

12.  12  yoke  of  oxen 1,800 

13.  Carts,  tools,  and  implements 1, 500 

14.  Houses  destroyed 52,200 

554,700 

SCHBDULB  D. 

Estates  of  Rosario,  Jesus  Maria,  San  Francisco,  and  Fratemldad: 

15.  Crop  of  1896 155,200 

16.  33  buildings 48,400 

17.  Use  and  occupation,  2  years 96,700 

18.  Destruction  of  cane  plants  or  rattoons 172,500 

472,800 


[SpanlBh  Treaty  ClaimB  CommlaioiL] 

Patricio  Ponce  de  Leon,  claimant,  ) 

against  >  No.*  476.    Amount,  $1,266,950. 

The  United  States  of  America.    ) 

To  the  GonmmsionerB  of  the  Spanish  Treaty  Claims  GommUsion: 

The  petition  of  Patricio  Ponce  de  Leon,  by  Frank  H.  Piatt,  his 
attorney,  respectfully  shows,  on  information  and  belief,  as  follows: 

First  The  full  name  of  the  petitioner  is  Patricio  Ponce  de  Leon. 
His  residence  is  at  the  city  of  Cardenas,  in  the  province  of  Matanzas, 
in  the  island  of  Cuba.  He  is,  and  at  all  times  mentioned  herein  wass 
a  naturalized  citizen  of  the  United  States  of  America,  having  been 
naturalized  in  the  United  States  district  court  for  the  southern  district 
of  New  York  on  the  16th  day  of  January,  1879.  Since  his  said  natu- 
ralization he  has  not  taken  any  oath  of  allegiance  to  any  other  Govern- 
ment, nor  in  any  manner  renounced  or  forfeited  his  said  citizenship. 
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Second.  During  the  years  1895,  1896,  1897,  and  1898,  and  for  sev- 
eral years  theretofore,  said  petitioner  had  in  possession  and  was  oper- 
ating, either  as  sole  or  part  owner  or  as  lessee,  as  hereinafter  more 
particularly  set  forth,  the  following  plantations  or  groups  of  planta- 
tions in  the  island  of  Cuba: 

(1)  Indio  and  San  Jacinto,  in  the  province  of  Santa  Clara. 

(2)  Ponce,  or  La  Merced,  in  the  province  of  Matanzas. 

(3)  La  Paz,  in  the  province  of  Matanzas. 

(4)  Deleite,  Santa  Monica,  and  (]!o1mena,  in  the  province  of  Matanzas. 

(5)  San  Laureano,  in  the  province  of  Matanzas;  and 

(6)  Mammey,  in  the  province  of  Matanzas. 

Said  plantations  have  been  improved  by  the  petitioner  by  the  erec- 
tion of  sugar  factories,  warehouses,  dwellings,  fences,  and  other  struc- 
tures, had  been  supplied  with  fuiiiiture,  machinery,  live  stock,  and 
other  property,  and  were  being  actively  and  successfully  used,  occu- 
pied, and  operated  by  the  petitioner  for  the  production  of  sugar  cane 
and  the  manufacture  of  sugar,  and  other  agricultural  purposes. 

Early  in  the  year  1896  the  Spanish  military  authorities  in  the  island 
of  Cuba,  in  control  of  the  government  thereof,  gave  orders  prohibit- 
ing any  and  all  operations  of  work  in  the  raising  of  sugar  cane  or  in 
the  manufacture  of  sugar,  or  otherwise,  upon  each  and  every  one  of 
said  plantations  by  the  petitioner  or  his  employees,  and  in  March,  1896, 
they  gave  an  order  that  the  petitioner  and  all  his  servants  and 
employees  absolutely  leave  all  said  premises  within  three  days  and 
remain  away  therefrom;  and  they  threatened  the  petitioner  and  his 
employees  with  death  and  bodily  harm  if  such  orders  should  be  dis- 
obeyed. Said  orders  remained  in  force  during  all  the  years  1896, 
1897,  and  1898,  and  were  enforced  during  said  years  by  said  military 
authorities  of  the  Government  of  Spain,  and  said  threats  were  from 
time  to  time  carried  out  by  the  killing,  wounding,  imprisonment,  and 
driving  away  of  said  employees;  except,  however,  that  in  November, 
1896,  the  petitioner  was  permitted  to  return  to  Indio  with  a  private 
force  to  guard  such  property  as  had  not  then  been  destroyed  but  not 
to  operate  said  plantation.  In  pursuance  of  said  threats  and  to  enforce 
said  orders,  in  March,  1896,  Spanish  soldiers,  under  C^aptain  Marty, 
killed  two  of  the  employees  on  Indio  and  San  Jacinto  named  Domencio 
Segura  and  Juan  Perez  Naranjo,  because  they  were  found  attempting 
to  work  on  said  premises  in  violation  of  said  orders;  Spanish  soldiers, 
under  General  Luis  Prats,  also  killed  seven  of  the  servants  of  the 
petitioner  on  La  Paz  because  they  remained  on  the  said  premises  in 
violation  of  said  order.  By  reason  of  and  in  fear  of  said  orders  and 
threats  which  were  wholly  unauthorized  by  law  and  were  without  just 
cause,  during  all  of  said  years  1896, 1897,  and  1898  the  petitioner  was 
deprived  of  the  use  and  occupation  of  his  said  plantations  by  said 
Spanish  military  authorities  and  was  unable  to  carry  on  any  opera- 
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tions  or  work  in  raising  sugar  cane  or  manufacturing  sugar  or  other- 
wise on  said  plantations.  For  the  damages  occasioned  by  the  loss  of 
the  use  and  occupation  of  the  said  premises  the  Spanish  Government 
became  liable  to  the  petitioner. 

During  said  period  an  insurrection  was  in  progress  in  the  island  of 
Cuba,  and  it  was  well  known  to  the  Spanish  Government  and  the 
Spanish  military  authorities  in  control  in  said  island  that  said  planta- 
tions were  in  danger  of  loss  and  damage  by  reason  of  depredations 
or  spoliations  committed  by  bands  of  insurgents.  It  was  the  duty  of 
the  Spanish  Government  and  the  military  authorities  thereof  in  Cuba, 
by  all  means  in  its  and  their  power,  to  protect  and  defend  all  of  the  said 
property  of  the  petitioner,  he  being  an  American  citizen.  The  peti- 
tioner repeatedly,  prior  to  and  during  the  years  hereinbefore  men- 
tioned, notified  the  Spanish  authorities  in  control  of  this  danger  to  his 
said  property,  and  such  danger  was  well  known  to  said  authorities; 
and  the  petitioner  repeatedly  requested  said  authorities  to  protect  and 
defend  his  said  property,  which  requests  were  all  refused.  By  reason 
of  said  neglect  and  refusals  by  said  Spanish  Government  and  said 
authorities  to  protect  and  defend  the  petitioner's  said  property,  and  as 
a  direct  result  thereof ,  certain  portions  of  said  property,  as  hereinafter 
specified,  were  destroyed  by  said  bands  of  insurgents.  The  said  Span- 
ish Government  and  authorities  had  sufficient  forces  at  hand  to  protect 
and  defend  the  said  property  of  the  petitioner,  and  could  have  pro- 
tected and  defended  the  same  against  all  said  injuries  had  they  desired 
to  do  so.  Said  neglect  and  refusals  to  protect  and  defend  the  said 
property  of  the  petitioner  were  with  the  intent  on  the  part  of  said 
authorities  that  said  property  should  be  destroyed  because  the  peti- 
tioner was  an  American  citizen. 

At  various  times  during  the  year  1896  acts  of  destruction  and  spoli- 
ation were  committed  upon  the  said  plantations  by  bands  of  insurgents, 
as  aforesaid,  owing  to  the  neglect  and  refusal  of  the  Spanish  authori- 
ties to  protect  and  defend  the  same,  and  also  by  the  Spanish  military 
authorities  themselves,  which  acts  of  destruction  and  spoliation,  con- 
sisting of  the  burning  of  growing  crops,  the  destruction  of  buildings 
and  machinery  and  other  property,  and  the  removal  or  killing  of  stock 
and  other  property,  are  hereinafter  more  fully  set  forth  in  detail. 
For  the  loss  and  damage  occasioned  by  all  of  said  acts  the  Spanish 
Government  was  liable  to  the  petitioner,  whether  caused  by  the  direct 
acts  of  the  Spanish  troops  under  the  orders  of  their  ofijcers  or  by  the 
neglect  and  refusal  of  the  Spanish  authorities,  as  aforesaid,  to  fulfill 
their  obligations  to  protect  and  defend  said  petitioner's  property. 

Upon  all  of  the  said  plantations,  as  hereinafter  more  fully  set  forth, 
after  the  destruction  of  the  standing  cane  upon  said  premises,  as  afore- 
said, and  by  reason  of  the  orders  and  threats  of  the  Spanish  authori- 
ties prohibiting  work  thereon^  as  aforesaid-,  the  petitioner  was  pre- 
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vented  from  cutting  the  grass  and  weeds  and  otherwise  caring  for  the 
cultivated  portions  of  said  plantations,  by  reason  of  which  said  grass 
and  weeds  were  allowed  to  grow  and  flourish  among  the  cane  plants  or 
rattoons  in  said  cane  fields  during  the  years  aforesaid,  and  said  plants 
or  rattoons  were  in  great  part  destroyed  thereby.  Also,  at  various 
times  during  the  years  1896  and  1897,  after  the  destruction  of  said 
cane  crops  on  said  plantations,  bodies  of  Spanish  troops  came  to  said 
premises  and  encamped  thereon  and  pastured  great  numbers  of  horses 
in  said  cane  fields,  on  which  young  sprouts  had  again  commenced  to 
grow  from  the  plants  or  rattoons,  and  said  hoi;ses  pulled  up  and 
destroyed  said  plants  or  rattoons.  By  reason  of  said  facts  said  plants 
or  rattoons  were  entirely  destroyed,  thus  preventing  the  raising  of 
any  other  or  further  crops  of  sugar  cane  therefrom.  For  the  loss  and 
damage  occasioned  by  the  destruction  of  said  plants  or  rattoons  the 
Spanish  Government  became  liable  to  the  petitioner. 

All  of  the  orders  and  threats  of  the  Spanish  Government  and  of  the 
Spanish  military  authorities,  and  the  several  acts  done  in  pursuance 
thereof  and  in  the  enforcement  thereof,  and  the  expulsion  of  the  peti- 
tioner from  his  plantations  and  the  interference  with  his  operations  and 
work  upon  his  plantations,  and  the  neglect  and  refusal  to  protect  his 
plantations  and  property,  herein  set  forth,  were  wholly  without  just 
cause  and  without  authority  of  law. 

The  particulars  of  the  acts  of  destruction  and  spoliation  of  each  of 
said  estates  for  which  the  said  Spanish  Government  was  responsible,  as 
aforesaid,  are  set  forth  at  length  in  the  articles  following,  and  itemized 
schedules  of  the  loss  occasioned  to  the  petitioner  thereby  in  the  case  of 
each  plantation  are  annexed  hereto. 

Third.  On  or  about  July  8, 1889,  the  petitioner  and  his  brother, 
Cirilo  Ponce  de  Leon,  became  the  owners  in  equal  shares,  by  purchase, 
of  a  sugar  plantation  known  as  Indio,  situated  near  the  town  of 
Aguada,  in  the  province  of  Santa  Clara,  in  the  island  of  Cuba,  consist- 
ing of  60  caballerias  of  land  (one  caballeria  being  equal, to  33i  acres), 
together  with  the  machinery,  houses,  and  plants  thereon  necessary  for 
raising  sugar  cane  and  manufacturing  sugar.  On  or  about  the  9th  day 
of  May,  1895,  by  lease  bearing  date  that  day,  the  petitioner,  with  his 
said  brother,  became  the  lessees  in  equal  shares  for  the  term  of  six  years 
of  a  sugar  plantation  known  as  San  Jacinto,  adjoining  Indio,  consist- 
ing of  27i  caballerias  of  land.  At  the  time  of  the  said  purchase  of 
Indio  it  was  used  as  a  plantation  for  raising  sugar  cane,  which  was  the 
property,  in  equal  shares,  of  the  petitioner  and  his  said  brother.  When 
the  said  lease  of  San  Jacinto  was  made  and  the  possession  of  the  leased 
property  was  taken  thereunder  by  the  lessees,  as  above  stated,  14 
caballerias  thereof  were  planted  in  sugar  cane,  which  was  the  property 
in  equal  shares  of  the  petitioner  and  his  said  brother.  Between  the 
date  of  said  lease  and  the  commission  of  the  wrongful  acts  hereinafter 


Digitized  by 


Google 


166      OLAIMS   BEFORE   SPANISH   TBEAT7   OLADCB   OOMMISdlON. 

referred  to  the  petitioner  and  his  said  brother  had  planted,  in  addition 
thereto,  4  other  caballerias  of  said  San  Jacinto  in  sugar  cane,  all  of 
which  said  sugar  cane  and  the  houses,  fences,  and  live  stock  on  said 
San  Jacinto  were  the  property  of  the  said  lessees  in  equal  shares  when 
the  same  were  destroyed,  as  hereinafter  stated. 

On  December  27, 1895,  a  body  of  insurgents,  commanded  by  the  insur- 
gent general,  Maximo  Gomez,  came  to  said  plantations,  Indio  and  San 
Jacinto,  and  set  fire  to  and  destroyed  the  sugar  cane  then  growing  on  20 
caballerias  of  said  land,  which  said  sugar  cane  weighed  about  1,600,000 
arrohas  (one  arroba  being  equal  to  25  pounds),  and  was  of  the  value  of 
more  than  ^0,000.  At  the  same  time  they  appropriated  and  carried 
away  from  said  plantation  100  yoke  of  oxen,  which  were  of  the  value 
of  $150  per  yoke,  or  $15,000  in  all;  also  16  horses,  which  were  of  the 
value  of  $100  each,  or  $1,500  in  all;  also  stores  and  supplies,  consisting 
of  rice,  pork,  beef,  potatoes,  beans,  lard,  wine,  alcohol,  oils,  and  other 
things,  which  were  of  the  value  of  $2,000.  All  of  the  property  so  taken 
was  owned  by  the  petitioner  and  his  said  brother  in  equal  shares. 

On  the  following  day,  December  28, 1895,  another  body  of  insurgents, 
commanded  by  the  insurgent  general,  Menendez,  come  to  said  pUinta- 
tion,  Indio  and  San  Jacinto,  and  set  fire  to  and  destroyed  the  sugar  cane 
then  growing  on  10  other  caballerias  of  land,  which  said  sugar  cane 
weighed  about  800,000  arrobas,  and  was  of  the  value  of  over  $30,000. 
At  the  same  time  said  insurgents  also  burned  and  destroyed  seven 
workingmen's  houses  on  said  Indio  plantation,  which  were  of  the  value 
of  $300  each,  or,  in  all,  $2^100.  All  of  said  sugar  cane  and  said  houses 
so  destroyed  belonged  to  the  petitioner  and  his  said  brother  in  equal 
shares. 

On  March  14,  1896,  a  body  of  insurgents,  conmianded  by  the  insur- 
gent general,  Menendez,  came  to  said  plantation,  Indio  and  San  Jacinto, 
and  set  fire  to  and  destroyed  the  sugar  cane  then  growing  on  12  other 
caballerias  of  said  land,  which  said  sugar  cane  weighed  about  960,000 
arrobas,  and  was  of  the  value  of  $36,000.  Said  property  also  belonged 
to  the  petitioner  and  his  said  brother  in  equal  shares. 

On  April  13,  1896,  another  body  of  insurgents,  commanded  by  the 
insurgent  general,  Menendez,  came  to  said  plantation  Indio  and  San 
Jacinto,  and  set  fire  to  and  destroyed  the  sugar  cane  then  growing  on 
18  other  caballerias  of  land,  which  said  sugar  cane  weighed  about 
1,440,000  arrobas,  and  was  of  the  value  of  $54,000.  At  the  same  time 
said  insurgents  set  fire  to  and  destroyed  fences  on  said  estate,  which 
were  of  the  value  of  $3,000,  and  also  400  cords  of  firewood,  which 
were  of  the  value  of  $5  per  cord,  or  $2,000  in  all.  At  the  same  time 
said  insurgeants  appropriated  and  carried  away  from  said  plantation 
5  mules,  which  were  of  the  value  of  $100  each,  or  $500  in  all.  All  of 
said  property  so  destroyed  and  appropriated  belonged  to  the  petitioner 
and  his  said  brother  in  equal  shares. 
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The  sugar  cane  plants  or  rattoons  on  Indio  and  San  Jacinto  were 
not  destroyed  by  the  insurgents  when  the  standing  cane  thereon  was 
destroyed,  as  aforesaid,  but  afterward,  during  1896,  the  same  were 
destroyed,  as  hereinbefore  alleged,  by  the  lack  of  care  and  by  the 
growth  of  weeds  and  grass  caused  by  the  said  orders  and  threats  of  the 
Spanish  military  authorities  and  by  the  said  pasturage  of  horses  of 
Spanish  troops  thereon.  The  value  of  the  said  plants  or  rattoons  so 
destroyed  was  upwards  of  $90,000.  All  of  said  plants  or  rattoons 
were  the  property  of  the  petitioner  and  his  said  brother  in  equal  shareH. 

In  the  spring  of  1895  the  petitioner  and  his  said  brother  also  planted 
on  said  plantation  Indio  and  San  Jacinto  20  other  and  additional  cabal- 
lerias  of  new  sugar-cane  plants.  At  the  time  of  the  acts  hereinafter 
mentioned  said  plants  were  bearing  new  sugar-cane  sprouts.  Between 
April  and  June,  1896,  a  body  of  about  2,000  Spanish  troops,  under  the 
Spanish  General  Lopez  Amor,  came  to  and  encamped  on  said  planta- 
tion and  pastured  their  horses  in  said  last-named  20  caballerias  of 
young  cane,  and  said  hoi*8es  utterly  destroyed  all  of  said  young  cane 
and  the  said  plants  or  rattoons.  The  value  of  the  said  plants  or  rat- 
toons was  over  $60,000.  All  of  said  plants  or  rattoons  w'ere  the  prop- 
erty of  the  petitioner  and  his  said  brother  in  equal  shares. 

By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  mili- 
tary authorities  and  the  enforcement  thereof,  the  petitioner  and  his 
said  brother  were  deprived  of  the  use  and  occupation  of  said  Indio 
and  San  Jacinto  during  all  of  the  years  1896, 1897,  and  1898.  The 
annual  value  of  the  use  and  occupation  of  said  plantation  Indio  and 
San  Jacinto  was  $51,000.  The  petitioner  and  his  said  brother,  as 
lessees  of  said  San  Jacinto,  paid  the  rental  therefor  prodded  by  their 
lease  during  each  of  said  years.  The  total  value  of  the  use  and  occu- 
pation of  said  plantation  Indio  and  San  Jacinto,  of  which  the  peti- 
tioner and  his  said  brother  were  deprived  as  aforesaid  during  said 
years,  was  the  sum  of  $163,000. 

By  reason  of  the  intentional  neglect  and  refusal  of  the  Spanish 
authorities  to  protect  and  defend  said  plantation  Indio  and  San  Jacinto 
the  petitioner  and  his  said  brother,  in  order  to  prevent  the  remainder 
of  their  property  thereon,  consisting  of  dwelling  houses,  storehouses, 
implements  of  agriculture  and  machinery  for  manufacturing  sugar, 
and  other  property,  from  being  destroyed  or  appropriated,  were 
obliged  to  construct,  and  they  did  construct,  10  forts,  and  they  were 
also  obliged  to  maintain,  and  they  did  maintain,  a  garrison  composed 
of  about  60  men  from  November  16,  1896,  to  April  21,  1898,  upon 
Indio  and  San  Jacinto,  at  an  ezi>ense  to  them  of  $26,800,  one-half  of 
which  expense,  to  wit,  $13,400,  wns  paid  by  the  petitioner,  for  which 
sum  the  Spanish  Government  became  liable  to  the  petitioner.  The 
erection  and  maintenance  of  said  forts  were  in  the  interest  of  the 
Spanish  Government,  because  if  such  forts  and  garrison  had  not  been 
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erected  and  maintained,  property  belonging  to  the  petitioner  of  much 
greater  value  than  said  sum  of  $13,400  would  have  been  destroyed 
under  such  circumstances  that  the  Spanish  Government  would  have 
been  liable  to  make  good  such  loss  to  the  petitioner. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized 
schedule,  marked  ^^  Schedule  A,"  setting  forth  the  damages  claimed 
by  the  petitioner  by  reason  of  the  acts  hereinbefore  set  fortii,  with 
reference  to  the  plantations  Indio  and  San  Jacinto,  and  the  property 
thereon. 

Fourth.  On  July  22, 1885,  the  petitioner,  by  lease  bearing  date  that 
day,  became  the  sole  lessee,  for  the  term  of  seven  years,  of  the  sugar 
plantation  known  as  Ponce  (or  La  Merced),  situated  near  Cardenas,  in 
the  island  of  Cuba,  consisting  of  69  caballerias  of  land.  On  Novem- 
ber 80,  1892,  said  lease  was  renewed  for  another  term  of  seven  years. 
During  the  continuance  of  said  lease  the  petitioner  constructed  build- 
ings on  said  leased  property,  bought  machinery  and  installed  the  same 
thereon,  planted  50  caballerias  in  sugar  cane,  and  maintained  all  the 
cattle  and  impleipents  on  the  estate  which  were  necessary  to  carry  on 
the  business  of  raising  sugar  cane  and  manufacturing  sugar,  all  of 
which  property  on  said  estate  and  the  sugar  cane  and  sugar  plants 
thereon  belonged  to  the  petitioner. 

On  December  27,  1895,  a  body  of  insurgents,  commanded  by  the 
insurgent  general,  Lacret,  caine  to  said  Plantation  Ponce  and  set  fire 
to  and  destroyed  all  the  sugar  cane  on  about  15  cabarllerias  of  land. 

On  or  about  December  31,  1895,  a  body  of  insurgents  under  said 
insurgent  general,  Lacret,  came  to  said  Ponce  and  destroyed  a  large 
amount  of  sugar  cane  on  said  plantation,  and  also  all  of  the  books, 
accounts,  and  papers  of  the  petitioner. 

On  January  26,  1896,  a  body  of  insurgents,  commanded  by  said 
Lacret,  came  to  said  Ponce  and  destroyed  a  large  amount  of  corn  and 
sugar  cane  on  said  plantation. 

On  March  1,  1896,  a  body  of  insurgents  commanded  by  said  Lacret 
came  to  said  Ponce  and  destroyed  a  large  amount  of  property  thereon. 

On  April  23,  1896,  a  body  of  insurgents,  comimanded  by  an  insur- 
gent officer  named  Tabarez,  came  to  said  Ponce  and  set  fire  to  and 
destroyed  all  the  sugar  cane  growing  on  2  caballerias  of  land,  and  also 
all  the  buildings  on  said  plantation  (except  the  house  for  laborers  and 
one  other  small  house),  together  with  the  contents  thereof. 

At  various  times  during  the  years  1896  and  1897  bands  of  insurgents 
came  to  said  Ponce  and  set  fire  to  and  destroyed  all  the  remainder  of 
the  sugar  cane  that  had  been  planted  thereon. 

The  standing  sugar  cane  destroyed  by  said  insurgents  on  said  Ponce 
at  said  times  weighed  upward  of  4,000,000  arrobas  and  was  of  the  value 
of  over  $150,000. 
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At  the  times  above  stated  said  bodies  of  insurgents  also  destroyed  or 
stole  and  appropriated  to  their  own  use  the  sugar  house  on  said  plan- 
tation, together  with  all  the  machinery  and  property  therein;  the 
dwelling  house  thereon,  together  with  the  furniture  and  contents 
thereof;  a  large  stone  building  or  barracks  for  the  accommodation  of 
upward  of  300  laborers,  together  with  the  furniture  and  contents 
thereof;  a  stone  and  brick  hospital,  together  with  the  contents  thereof; 
a  warehouse,  together  with  the  furniture,  stores,  and  provisions  con- 
tained therein;  a  stock  of  tools  in  said  warehouse;  a  carpenter  shop; 
a  stock  of  tools  in  said  shop;  a  sheep  house;  a  horse  and  cow  stable; 
two  reservoirs  for  the  storage  of  water;  40  cane  wagons;  80  yoke  of 
oxen;  50  cows;  200  sheep;  300  swine;  23  horses;  39  breeding  mares; 
84  males;  2  carriages;  10  manure  wagons;  20  colonos'  houses;  a  large 
amount  of  poultry;  bananas  and  banana  plants  on  2  caballerias  of  land, 
together  with  large  amounts  of  other  property,  which  the  petitioner 
is  unable  to  specify,  all  of  his  books  of  account  having  been  burned 
or  otherwise  destroyed.  The  value  of  said  propei*ty  so  destroyed, 
other  than  the  standing  cane  above  mentioned,  was  upward  of  $144,000, 
as  is  more  particularly  and  in  detail  set  forth  in  the  schedule  hereto 
annexed,  marked  ''Schedule  B." 

At  various  times  during  1896  and  1897,  after  the  standing  cane  on 
Ponce  was  destroyed  as  aforesaid,  the  sugar  plants  or  I'attoons  on  said 
premises  were  destroyed  as  aforesaid  by  the  neglect  thereof  enforced 
by  the  Spanish  military  authorities  and  by  the  pasturage  of  hoi-ses  of 
Spanish  troops  thereon.  The  value  of  said  plants  or  rattoons  so 
destroyed  was  more  than  $100,000. 

By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  mili- 
tary authorities  and  the  said  enforcement  thereof,  ihe  petitioner  was 
deprived  of  the  use  and  occupation  of  said  Ponce  during  all  of  the 
years  of  1896,  1897,  and  1898.  The  annual  value  of  such  use  and  occu- 
pation of  which  the  petitioner  was  so  deprived  during  said  three  years 
was  over  $90,000. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized 
schedule,  marked  *'  Schedule  B,"  setting  forth  the  damages  claimed  by 
the  petitioner  by  reason  of  the  acts  hereinbefore  set  forth  with  refer- 
ence to  the  plantation  Ponce  and  the  property  thereon. 

Fifth.  On  July  21,  1893,  the  petitioner,  by  lease  bearing  date  on 
that  day,  became  the  sole  lessee  for  the  term  of  seven  years  of  a  sugar 
plantation,  known  as  La  Paz,  situated  a  short  distance  from  the  said 
plantation  Ponce,  consisting  of  30  caballerias  of  land.  Said  plantation 
was  aU  planted  with  sugar  cane. 

On  or  about  February  26,  1896,  a  body  of  about  2,000  Spanish 
troops,  under  conmiand  of  the  Spanish  general,  Luis  Prats,  came  to 
said  La  Paz  and  set  fire  to  and  destroyed  the  standing  cane  growing 
CD  3  caballerias  of  land,  which  sugar  cane  weighed  about  240,000  arro- 
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bas  and  was  of  the  value  of  over  $9,000.  At  the  same  time  said  Span- 
ish troops  also  set  fire  to  and  destroyed  four  colonos'  houses  on  said 
plantation,  the  property  of  the  petitioner,  which  were  of  the  value  of 
$600  each;  in  all,  $2,000. 

On  April  20,  1896,  a  body  of  about  2,000  Spanish  troops,  under  the 
command  of  said  General  Prats,  came  to  La  Paz  and  set  fire  to  and 
destroyed  the  standing  cane  growing  on  the  remaining  27  caballerias 
of  land,  which  sugar  cane  weighed  about  2,160,000  arrobas  and  was  of 
the  value  of  over  $81,000. 

After  the  standing  sugar  cane  had  been  so  destroyed,  the  sugar-cane 
plants,  or  rattpons,  on  said  La  Paz  were  destroyed  in  the  manner  here- 
inbefore stated,  by  the  lack  of  care  thereof  enforced  by  the  Spanish 
military  authorities,  and  by  the  horses  of  the  Spanish  troops  pastured 
thereon.  The  value  of  said  plants  or  rattoons  so  destroyed  was  over 
$60,000. 

By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  mili- 
tary authorities  and  the  said  enforcement  thereof,  the  petitioner  was 
deprived  of  the  use  thereof  and  the  occupation  of  said  La  Paz  during 
all  of  the  years  1896,  1897,  and  1898.  The  annual  value  of  such  use 
and  occupation  was  at  least  $17,000.  The  total  value  of  such  use  and 
occupation  of  which  the  petitioner  was  so  deprived  during  said  three 
years  was  over  $51,000. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized 
schedule,  marked  "Schedule  C,"  setting  forth  the  damages  claimed  by 
the  petitioner  by  reason  of  the  acts  hereinbefore  set  forth,  with  refer- 
ence to  the  plantation  La  Paz  and  the  property  thereon. 

Sixth.  Before  the  year  1876  the  petitioner's  father  became  the  owner 
of  three  certain  plantations  near  to  said  Ponce  named  Deleite,  consist- 
ing of  10  caballerias  of  land;  Santa  Monica,  consisting  of  10  caballerias 
of  land,  and  Colmena,  consisting  of  6  caballerias  of  land.  In  1876  he, 
being  such  owner,  mortgaged  said  premises  to  one  Ramon  Villagelau 
to  secure  the  payment  of  $60,000,  which  he  borrowed  from  said  Vil- 
lagelau. The  petitioner's  said  father  died  in  1879,  and  by  his  will  the 
title  to  the  fee  of  said  premises  passed,  subject  to  said  mortgage,  to  the 
petitioner  and  his  brothers  and  sisters.  On  April  12,  1879,  the  peti- 
tioner purchased  said  mortgage,  and  thereupon  he  entered  into  an 
agreement  with  the  said  heirs  of  his  father,  by  which  he  was  to  have 
the  possession  and  use  of  said  premises  at  a  fixed  monthly  rental  until 
said  mortgage  should  be  paid.  In  pursuance  thereof  he  then  entered 
into  such  possession  and  remained  therein,  and  thereafter  paid  said 
rentals  during  all  the  times  herein  mentioned.  No  part  of  said  mort- 
gage or  of  the  debt  secured  thereby  has  ever  been  paid. 

During  the  possession  of  the  petitioner  of  said  three  plantations 
above  described,  the  petitioner  had  planted  8  caballerias  thereof  in 
sugar  cane,  and  maintained  the  cattle  and  implements  thereon  which 
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were  necessary  to  carry  on  the  business  of  raising  sugar  cane.  On  the 
remaining  18  caballerias  thereof  the  petitioner  had  established  cattle 
pastures,  fruit  orchards,  and  an  apiary  of  over  300  hives,  together 
with  houses  for  his  colonos,  and  a  dwelling  house;  all  of  which  prop- 
erty on  said  plantations,  including  said  sugar  cane  and  sugar  plants, 
fruit  and  trees,  cattle,  bees  and  hives,  buildings,  and  other  property, 
belonged  to  the  petitioner  at  the  times  of  the  acts  hereinafter  set 
forth. 

In  the  month  of  December,  1895,  a  body  of  insurgents  came  to  said 
plantations  Deleite,  Santa  Monica,  and  Colmena,  and  either  killed  or 
stole  and  appropriated  to  their  o^n  use  20  cows,  6  horses,  24  mares,  1 
jack  mule,  10  mules,  200  swine,  and  a  large  amount  of  poultry  and 
other  property.     Said  property  was  of  the  value  of  over  $8,000. 

In  February,  1896,  a  body  of  Spanish  troops  under  the  command  of 
the  Spanish  general,  Luis  Prats,  came  to  said  plantations  Deleite, 
Santa  Monica,  and  Colmena,  and  set  fire  to  and  destroyed  all  the 
sugar  cane  growing  on  8  caballerias  of  land,  which  sugar  cane  weighed 
about  640,000  arrobas  and  was  of  the  value  of  over  $24,000.  At  the 
same  time  said  Spanish  troops  also  set  fire  to  and  destroyed  10  colonos' 
houses  on  said  plantations,  the  property  of  the  petitioner,  which  were 
of  the  value  of  $500  each — in  all,  $5,000--and  one  stone  dwelling  house, 
which  was  of  the  value  of  $3,000. 

At  various  times  during  the  spring  of  1896  bodies  of  Spanish  soldiers 
came  to  said  last-named  plantations  and  destroyed  the  said  orchards  by 
cutting  down  the  trees  thereon  to  the  extent  in  value  of  over  $3,000, 
and  they  also  set  fire  to  and  destroyed  said  apiary,  which  was  of  the 
value  of  over  $2,000. 

Soon  after  the  destruction  of  the  said  sugar  cane  on  said  plantations 
Deliete,  Santa  Monica,  and  Colmena,  the  sugar  plants  or  rattoons  on 
said  premises  were  also  destroyed,  as  hereinbefore  stated,  by  the 
enforced  neglect  of  the  same  caused  by  said  orders  as  aforesaid,  and 
by  horses  of  Spanish  troops  pastured  thereon.  The  value  of  the  plants 
or  rattoons  so  destroyed  was  upward  of  $16,000. 

By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  military 
authorities  and  the  said  enforcement  thereof  the  petitioner  was  deprived 
of  the  use  and  occupation  of  said  Deliete,  Santa  Monica,  and  Colmena 
during  all  of  the  years  1896,  1897,  and  1898.  The  total  value  of  such 
use  and  occupation  of  which  the  petitioner  was  so  deprived  duiing  said 
three  years  was  over  $30,000. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized  sched- 
ule, marked  Schedule  D,  setting  forth  the  damages  claimed  by  the 
petitioner  by  reason  of  the  acts  hereinbefore  set  forth,  with  reference 
to  the  plantations  Deliete,  Santa  Monica,  and  Colmena  and  the  pro- 
perty thereon. 
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Seventh.  On  July  22, 1891,  the  petitioner,  by  lease  bearing  date  on 
that  day,  became  the  sole  lessee,  for  the  term  of  seven  years,  of  a  sugar 
plantation  known  as  San  Laureano,  near  the  said  plantation  Ponoe, 
and  consisting  of  30  caballerias  of  land.  At  the  time  the  petitioner 
leased  said  plantation  the  same  was  clear,  there  being  no  sugar  planta 
or  cane  thereon.  During  the  year  1892  the  petitioner  commenced  to 
plant  cane  on  said  plantation,  and  at  the  times  hereinafter  mentioned 
about  18  caballerias  were  planted  in  sugar  cane,  all  of  which  and  the 
plants  thereon  belonged  to  the  petitioner.  The  petitioner  also  main- 
tained cattle  upon  said  premises. 

In  the  month  of  December,  1895,  a  body  of  insurgents  came  to  said 
San  Laureano  and  killed  or  stole  and  appropriated  20  yoke  of  oxen  at 
said  plantation  San  Laureano  of  the  value  of  $3,000. 

In  the  month  of  February,  1896,  a  body  of  Spanish  troops,  under 
the  command  of  the  Spanish  general,  Luis  Prats,  came  to  said  planta- 
tion San  Laureano  and  set  fire  to  and  destroyed  the  standing  cane 
growing  on  18  caballerias  of  land,  which  sugar  cane  weighed  about 
1,440,000  arrobas  and  was  of  the  value  of  over  $54,000. 

Soon  after  the  sugar  cane  on  said  San  Laureano  had  been  so  destroyed 
by  said  General  Prats  and  his  soldiel^,  the  plants  or  rattoons  on  said 
estate  were  also  destroyed  bs  hereinbefore  set  forth,  by  the  neglect 
thereof,  caused  by  said  ordera  and  threats  of  the  Spanish  authorities, 
and  by  the  horses  of  the  Spanish  soldiers.  The  value  of  said  plants 
or  rattoons  was  more  than  $36,000. 

By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  mili- 
tary authorities  and  the  said  enforcement  thereof,  the  petitioner  was 
deprived  of  the  use  and  occupation  of  said  San  Laureano  during  all 
of  the  years  1896,-1897,  and  1898.  The  annual  value  of  such  use  and 
occupation  was  at  least  $15,000.  The  total  value  of  such  use  and 
occupation  of  which  the  petitioner  was  so  deprived  during  said  three 
years  was  over  $87,500. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized 
schedule,  marked  Schedule  E,  setting  forth  the  dami^es  claimed  by 
the  petitioner  by  reason  of  the  acts  hereinbefore  set  forth,  with  refer- 
ence to  the  plantation  San  Laureano  and  the  property  thereon. 

Eighth.  On  July  1,  1893,  the  petitioner  became  the  sole  lessee  for 
the  term  of  seven  years  and  entered  into  possession  of  a  sugar  planta- 
tion known  as  Mammey,  consisting  of  10  caballerias  of  land.  At 
the  time  the  petitioner  leased  said  plantation  it  was  cleared  land, 
which  the  petitioner  first  planted  with  sugar  cane  in  the  years  1893 
and  1894.  At  the  times  hereinafter  mentioned  the  whole  of  said  plan- 
tation was  planted  with  sugar  cane,  which  was  the  property  of  the 
petitioner. 

In  the  month  of  February,  1896,  a  body  of  Spanish  troops  under  the 
eonunand  of  the  Spanish  general,  Luis  Prats,  came  to  said  plantation 
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Mammey  and  set  fire  to  and  destroyed  the  standing  sugar  cane  grow- 
ing on  the  whole  of  said  plantation,  which  sugar  cane  weighed  about 
800,000  arrobas  and  was  of  the  value  of  over  $30,000. 

Soon  after  the  sugar  cane  on  said  plantation  Mammey  had  been 
so  destroyed,  the  plants  or  rattoons  on  said  premises  were  destroyed 
in  the  manner  hereinbefore  set  forth,  by  the  lack  of  care  thereof 
enforced  by  the  orders  of  the  Spanish  military  authorities,  and  by  the 
horses  of  the  Spanish  troops.  The  value  of  the  plants  or  rattoons  so 
destroyed  was  more  than  $20,000. 

By  reason  of  the  orders  and  threats  of  the  Spanish  military  authori- 
ties and  the  said  enforcement  thereof,  the  petitioner  was  deprived  of 
the  use  and  occupation  of  said  Mammey  during  all  of  the  years  1896, 
1897,  and  1898.  The  annual  value  of  such  use  and  occupation  was  at 
least  $10,000.  The  total  value  of  such  use  and  occupation  of  which 
the  petitioner  was  so  deprived  during  said  three  years  was  over  $30,000. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized  sched- 
ule, marked  Schedule  F,  setting  forth  the  damages  claimed  by  the  peti- 
tioner by  reason  of  the  acts  hereinbefore  set  forth,  with  reference  to 
the  plantation  Mammey  and  the  property  thereon. 

Ninth.  The  petitioner,  Patricio  Ponce  de  Leon,  at  the  time  of  the 
treaty  of  peace  between  the  United  States  of  America  and  the  Govern- 
ment of  Spain  and  the  exchange  of  ratifications  thereof  in  1899,  had  a 
valid  claim  or  claims  against  Spain  for  all  the  damages  in  this  petition 
set  forth,  all  of  said  damages  having  arisen  after  the  beginning  of  the 
insurrection  in  Cuba,  referred  to  in  said  treaty  of  peace,  and  prior  to  the 
said  exchange  of  ratifications.  No  part  of  said  claims  has  been  paid. 
By  said  treaty  of  peace  the  United  States  relinquished  all  claims  of  its 
citizens  against  Spain  arising  between  the  beginning  of  the  said  insur- 
rection and  said  exchange  of  ratifications,  and  promised  and  agreed  to 
adjudicate  and  settle  all  such  claims  so  relinquished,  including  the  said 
claim  or  claims  of  the  petitioner. 

Wherefore  the  petitioner,  Patricio  Ponce  de  Leon,  prays  the  judg- 
ment of  this  commission  against  the  United  States  of  America  upon 
the  facts  and  law  in  the  said  sums  herein  set  forth,  amounting  in  all  to 
the  sum  of  $1,266,950. 

Patricio  Ponce  de  Leon, 
By  Frank  H.  Platt, 

Attorney. 
,   Fbank  H.  Platt, 

BoABDMAN,  Platt  &  Solet, 
Attorneys /or  Petitioner, 

35  WaU  Street^  New  York  City,  New  Tarh. 
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Southern  District  of  New  York, 

Stdte  of  New  York^  City  and  County  of  New  York^  ss: 

On  the  7th  day  of  October,  1901,  before  me  personally  appeared 
Frank  H.  Piatt,  to  me  known,  who,  being  by  me  duly  sworn,  did 
deix)se  and  say  that  he  is  a  member  of  the  firm  of  Boardman,  Piatt, 
and  Soley,  and  is  attorney  for  the  petitioner  herein;  that  he  has  read 
the  foregoing  petition  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 

The  sources  of  deponent's  information  and  the  grounds  of  his  belief 
as  to  all  matters  not  stated  upon  his  knowledge  are  conversations  or 
correspondence  with  the  petitioner  or  persons  acquainted  with  the 
facts  and  statements  made  by  them,  examinations  of  letters,  deeds, 
records,  and  other  documents  relating  to  or  bearing  upon  the  sabject- 
matter  of  8aid  claim. 

The  reason  this  verification  is  made  by  deponent  and  not  by  the 
petitioner  is  that  the  petitioner  is  not  within  the  State  where  the  peti- 
tioner's attorney  resides  and  has  his  office. 

Frank  H.  Platt. 

Sworn  to  before  me  this  7th  day  of  October,  1901. 

[seal.]  Crowley  Wentwobth, 

Notary  IkMioj  New  York  City. 


SOHSDUUI  A. 

Being  cm  Uemiaed  Bchedvle  setting  forth  the  damages  darned  by  (he  pdiHoner,  Pairicio 
Ponce  de  Leon,  with  tiference  to  ViepkmiaHon  Indio  and  San  Jddnto  and  the  property 
(hereon. 
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SCHBDULB  B. 

Being  an  itemized  ichedule  setting  forth  the  damages  claimed  by  the  petitioner,  Patricio 
Ponce  de  Leon^  with  rrferenee  to  the  plantation  Ponce  and  the  property  thereon. 

Property.  Damages. 

1.  Sugar  cane  destroyed $150,000 

2.  Plants  or  lattoona  destroyed 100,000 

3.  Stone  sogarhonse  destroyed $10,000 

Contents  of  sogarhoose,  as  follows: 

1  grinding  engine 10,000 

8  defecators  (1500  each) 4,000 

2  evaporators  ($3,000  each) 6,000 

1  yacaum  pan 7,000 

4centrlfa^^  ($1,500  each) 6,000 

4  molaasee  tanks  ($500  each) 2,000 

4imcetanks($250each) 1,000 

4  boUers  ($3,000  each) 12,000 

4  engines  ($1,500  each) 6,000 

1  cane  carrier 2,000 

Piping,  etc 4,000 

40  sogar  wagons  ($25  each) 1,000 

2  weighing  scales 1,000 

loatside  scale 2,000 

74,000 

4.  1  wooden  dwelling  hoose 6,000 

5.  PamitoPB  and  contents  thweof 1,000 

6.  Stone  barracks  for  laborers  and  contents  thereof 10, 000 

7.  Stone  and  brick  hospital  and  contents  thereof 6, 000 

8.  Warehouse  and  provisions  therein 2, 000 

9.  Stock  of  tools  in  warehouse 1,000 

10.  Carpenter  shop 1,000 

11.  Tools  in  carpenter  shop 500 

12.  Sheep  house 300 

13.  Horse  and  cow  stable 1,000 

14.  2  reservoirs  for  water 3,500 

15.  40  cane  wagons  ($100  each) 4,000 

16.  SOyokeof  oxen  ($150  per  yoke) 12,000 

17.  50  cows  ($100  each) 5,000 

18.  200  sheep  ($4  eachi 800 

19.  300  swine  ($5  each) 1,500 

20.  23  horses  ($100  each) 2,300 

21.  39  breeding  mares  ($100  each) 3,900 

22.  34  mules  ($100  each) 3,400 

23.  2  carriages 300 

24.  lOmanure  wagons  ($50  each) 500 

25.  20colonofl' houses  ($500  each) 10,000 

26.  Stock  of  poultry 1,000 

27.  2  caballerias  of  bananas 3,000 

28.  Use  and  occupation  of  Ponce 90,000 

Total 494,000 
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SCHEDULB  0. 

Being  an  itemized  schedule  setting  forth  the  damages  daimed  by  the  petitioner y  Patricio 
Ponce  de  Leon,  with  reference  to  the  plantaHon  La  Paz,  and  the  property  thereon. 

Property.  Damages. 

1.  Sugar  cane  destroyed  February  26,  1896 $9,000 

2.  4colono8'  houses  (|500each) 2,000 

3.  Sugar  cane  destroyed 81,000 

4.  Rattoons  destroyed  on  La  Par 60, 000 

5.  Use  and  occupation  of  La  Pas 61,000 

Total 203,000 

SCHBDULB  D. 

Being  an  itemized  schedule  setting  forth  the  damjoges  daimed  by  the  petitioner,  Patricio 
Ponce  de  Leon,  with  reference  to  the  plantations,  DeHete,  Santa  Monica,  and  Colmena, 
and  the  property  thereon. 

Property.  Dunagee. 

1.  20  cows  ($100  each),  destroyed  December,  1896 $2,000 

2.  6  horses  ($100  each),  destroyed  December,  1895 600 

3.  24  breeding  mares  ($100  each ) ,  destroyed  December,  1895 2, 400 

4.  1  jack  mule,  destroyed  December,  1895 300 

5.  10  mules  ($50  each),  destroyed  December,  1895 500 

6.  200  swine  ($10  each),  destroyed  December,  1896 2,000 

7.  Stock  of  poultry,  destroyed  December,  1896 200 

•8.  Cane,  destroyed  February,  1896 24,000 

9.  10  eolonos'  houses,  destroyed  February,  1896,  $500  each 5, 000 

10.  1  stone  dwelling  house,  destroyed  February,  1896 3, 000 

11.  Orchards  destroyed 3, 000 

12.  Apiary  destroyed 2,000 

13.  Rattoons  destroyed 16,000 

14.  Use  and  occupation  of  said  plantations,  Deliete,  Santa  Monica,  and 

Colmena 30,000 

Total 91,000 

SCHEDULB  E 

Being  an  itemized  schedule  setting  forth  the  damages  daimed  by  the  petitioner,  Patricia 
Ponce  de  Leon,  with  reference  to  the  plantation  San  Laureano,  and  the  property  thereon. 
Property.  I>ama«:ea. 

1.  20  yoke  of  oxen  ($150  each),  December,  1896 $3,000 

2.  Cane  destroyed  February,  1896 64,000 

3.  Planta  or  rattoons  destroyed 36,000 

4.  Use  and  occupation  of  said  plantation  San  Laureano 37,500 

Total 130,500 

SCHEDULB  F. 

Being  an  itemized  schedule  setting  forth  the  damages  daimed  by  the  petitior^,  Patricio 
Ponce  de  Leon,  vnth  reference  to  the  plantation  Mammey,  and  the  property  thereon. 

Property.  Damages. 

1.  Cane  destroyed  February,  1896 $30,000 

2.  Plants  or  rattoons  destroyed 20,000 

8.  Use  and  occupation  of  said  plantation  Mammey 30,000 

Total 80,000 
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(Bpaniah  Treaty  GlftlmB  Gommiadon.] 


Fhangisoo  Gustavo  La  Rosa,  individuaixy 
and  as  sole  heir  and  executor  of  the  last  will 
and  testament  of  Charles  Rosa,  deceased. 
agamat 
The  United  States  op  America. 

PBTinON. 


No.  478. 
■Amt,*l,716,062.00. 


To  the  Gommisaionera  of  the  Spcmiah  Treaty  Olaima  (hm/mimon: 

The  petition  of  Francisco  Gustavo  La  Rosa  by  Boardman,  Piatt,  and 
Soley,  his  attorneys,  respectfully  shows,  on  information  and  belief: 

First.  The  full  name  of  the  petitioner  is  Francisco  Gustavo  La  Rosa, 
and  he  resides  in  the  city  of  New  York.  The  petitioner  is  the  son  and 
sole  heir  of  Charles  Rosa,  otherwise  known  as  Carlos  La  Rosa,  who 
was  bom  in  Germany,  in  or  about  the  year  1834,  and  who  subse- 
quently emigrated  from  Germany  and  resided  in  the  United  States. 
On  the  2nd  day  of  August,  1869,  said  Charles  Rosa  was  duly  natural- 
ized as  a  citizen  of  the  United  States,  in  the  district  court  of  the  United 
States  in  the  city  of  Boston,  Massachusetts.  Said  Charles  Rosa  died 
on  or  about  the  20th  day  of  June,  1900,  on  board  the  steamship  **Pre- 
toria,"  on  a  voyage  from  New  York. to  Hamburg.  Subsequent  to  the 
naturalization  of  said  Charles  Rosa,  and  prior  to  his  death,  he  has 
never  taken  any  oath  of  allegiance  to  any  other  State  or  Government, 
or  in  any  manner  renounced  or  forfeited  his  said  American  citizenship. 

Second.  Said  Charles  Rosa,  during  the  years  from  1870  to  1883, 
purchased  at  various  times  parcels  of  real  estate  in  the  island  of  Cuba, 
comprising  several  plantations.  At  the  time  of  his  death  he  left  him 
surviving  a  widow,  Isabel  Hernandez  de  la  Rosa,  and  six  children, 
Carlos  C.  La  Rosa,  Carolina  A.  La  Rosa,  Francisco  Gustavo  La  Rosa 
(the  petitioner),  Josefa  I.  La  Rosa,  Enrique  A.  La  Rosa,  and  Francisco 
Guillermo  La  Rosa.  By  his  last  will  and  testament,  which  was  duly 
admitted  to  probate  at  Havana  the  5th  day  of  October,  1900,  he  devised 
and  bequeathed  one-fifth  part  of  all  his  estate,  real  and  personal,  to  his 
widow,  and  the  remainder  in  equal  parts  to  his  six  children,  all  of 
whom,  as  well  as  said  widow,  were  and  are  citizens  of  the  United 
States.  By  proceedings  duly  had  thereafter  in  the  courts  of  Havana, 
all  the  right,  title,  and  interest  in  said  estate  of  said  widow  and  of  the 
five  children  other  than  the  petitioner  were  renounced  by  them 
respectively,  in  favor  of  the  petitioner,  who  thereby  became  sole  heir. 
By  the  decease  or  renunciation  of  the  executors  named  in  said  will  the 
execution  thereof  devolved  upon  the  petitioner. 

Third.  The  petitioner  was  born  on  or  about  the  14th  day  of  Decem- 
ber, 1876.  By  virtue  of  the  naturalization  of  the  petitioner's  father 
prior  to  the  birth  of  petitioner  and  his  continuing  citizenship  there- 
S.  Doc.  299 12 
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after,  the  petitioner  became  a  citizen  of  the  United  States.  The  peti- 
tioner has  at  no  time  taken  any  oath  of  allegiance  to  any  other  State 
or  Government,  or  in  any  manner  renounced  or  forfeited  his  said 
American  citizenship. 

Fourth.  During  the  years  1895,  1896,  1897,  and  1898,  and  for  sev- 
eral years  theretofore,  said  Charles  Bosa,  the  petitioner's  father,  had 
in  possession  and  was  operating  as  sole  owner  the  following  estates  or 
groups  of  plantations  in  the  island  of  Cuba: 

(1)  Ysabel. 

(2)  Tinguaro,  with  the  appurtenant  cattle  farm  of  Constancia. 

(3)  Pozo. 

(4)  San  Agustin. 

All  of  said  estates  were  in  the  province  of  Matanzas.  Said  estates 
had  been  improved  by  said  Charles  Bosa  by  the  erection  of  dwellings, 
storehouses,  stables,  fences,  and  other  structures,  and  had  been  sup- 
plied with  furniture,  tools,  live  stock,  and  other  property,  and  were 
being  actively  and  successfully  so  occupied  and  operated  by  him  for 
the  production  of  sugar  cane  and  other  agricultural  purposes.  Said 
estates  ^'Ysabel"  and  "Tinguaro"  were  also  used  for  the  manu- 
facture of  sugar  as  well  as  the  production  of  sugar  cane,  and  were 
supplied  with  warehouses,  boiler  houses,  engine  houses,  and  other 
structures  used  in  said  manufacture,  together  with  the  maohinery  and 
other  appliances  therefor. 

Fifth.  Early  in  the  year  1896  the  Spanish  military  authorites  in  the 
island  of  Cuba,  in  control  of  the  government  thereof,  gave  orders 
prohibiting  any  and  all  operations  or  work  in  the  raising  of  sugar  cane 
or  in  the  manufacture  of  sugar  or  othei*wi8e  upon  each  and  every  one 
of  said  plantations,  and  in  or  about  the  month  of  AprU,  1896,  they 
gave  orders  that  the  said  Charles  Bosa  and  his  employees  leave  all 
said  premises  and  remain  away  therefrom,  and  they  threatened  said 
Bosa  and  his  employees  with  death  and  bodily  harm  if  such  orders 
should  be  disobeyed.  Said  orders  remained  in  force  during  all  the 
years  1896,  1897,  and  1898,  and  were  enforced  during  said  years  by 
said  military  authorities  of  the  Grovernment  of  Spain.  By  reason  of 
said  orders  and  threats,  which  were  wholly  unauthorized  by  law  and 
were  without  just  cause,  during  all  of  said  years  1896,  1897,  and  1898, 
said  Charles  Bosa  was  deprived  of  the  use  and  occupation  of  his  said 
estates  by  said  Spanish  military  authorities,  and  was  unable  to  carry 
on  any  operations  or  work  in  raising  sugar  cane  or  manufacturing 
sugar  or  otherwise  on  said  estates.  For  the  damages  occasioned  by 
the  loss  of  the  use  and  occupation  of  the  said  premises  the  Spanish 
Government  became  liable  to  said  Bosa. 

During  said  period  an  insurrection  was  in  progress  in  the  island  of 
Cuba,  and  it  was  well  known  to  the  Spanish  Government  and  the  Span- 
ish military  authorities  in  control  in  said  island  that  said  estates  were 
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in  danger  of  loss  and  damage  by  reason  of  depredations  or  spoliation 
committed  by  bands  of  insurgents.  It  was  the  duty  of  the  Spanish 
Government  and  the  military  authorities  thereof  in  Cuba,  by  all  means 
in  its  and  their  power,  to  protect  and  defend  all  of  the  said  property 
of  said  Rosa,  he  being  an  American  citizen.  Said  Rosa  duly  notified 
the  Spanish  authorities  in  control  of  this  danger  to  his  said  property, 
and  such  danger  was  well  known  to  said  authorities,  and  said  Rosa 
requested  said  authorities  to  protect  and  defend  his  said  property, 
which  requests  were  all  refused.  By  reason  of  said  neglect  and  refusal 
by  said  Spanish  Government  and  said  authorities  to  protect  and  defend 
said  Rosa's  property,  and  as  a  direct  result  thereof,  certain  poi*tions  of 
said  property,  as  hereinafter  specified,  were  destroyed  by  said  bands 
of  insurgents.  The  said  Spanish  Government  and  authorities  had 
sufficient  forces  at  hand  to  protect  and  defend  the  said  property  and 
could  have  protected  and  defended  the  same  against  all  said  injuries 
had  they  desired  to  do  so,  and  actually  furnished  protection  and  defense 
to  the  neighboring  estates.  Said  neglect  and  refusal  to  protect  and 
defend  said  property  were  with  the  intent  on  the  part  of  said  authori- 
ties that  said  property  should  be  destroyed  because  said  Rosa  was  an 
American  citizen. 

At  various  times  during  the  year  1896  acts  of  destruction  and  spolia- 
tion were  committed  upon  the  said  estates  by  bands  of  insurgents  as 
aforesaid,  owing  to  the  neglect  and  refusal  of  the  Spanish  authorities 
to  protect  and  defend  the  same,  and  also  by  the  Spanish  military 
authorities  themselves,  which  acts  of  destruction  and  spoliation,  con- 
sbting  of  the  burning  of  growing  crops,  the  destruction  of  buildings 
and  machinery,  and  other  property,  and  the  removal  or  killing  of  stock 
and  other  property,  as  hereinafter  more  fully  set  forth  in  detail.  For 
the  loss  and  damage  occasioned  by  all  of  said  acts  the  Spanish  Gov- 
ernment was  liable  to  said  Rosa,  whether  caused  by  the  direct  acts  of 
the  Spanish  troops  under  the  orders  of  their  officers  or  by  the  neglect 
and  refusal  of  the  Spanish  authorities,  as  aforesaid,  to  fulfill  their  obli- 
gations to  protect  and  defend  said  property. 

Upon  all  of  the  said  estates,  as  hereinafter  more  fully  set  forth, 
after  the  destruction  of  the  standing  cane  upon  said  premises  as  afore- 
said, and  by  reason  of  the  orders  and  threats  of  the  Spanish  authorities 
prohibiting  work  thereon  as  aforesaid,  said  testator  was  prevented 
from  cutting  and  removing  the  grass  and  weeds  and  otherwise  caring 
for  the  cultivated  portions  of  said  plantations,  by  reason  of  which 
said  grass  and  weeds  were  allowed  to  grow  and  flourish  among  the 
cane  plants  and  rattoons  in  said  cane  fields  during  the  years  aforesaid, 
and  said  plants  or  rattoons  were  in  great  part  destroyed  thereby. 
Also,  at  various  times  during  the  years  1896  and  1897,  after  the 
destruction  of  said  cane  crops  on  said  plantations,  bodies  of  Spanish 
troops  came  to  said  premises  and  encamped  thereon  and  pastured 
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^eat  numbers  of  horses  in  said  cane  fields,  and  said  horses  further 
continued  the  destruction  of  said  cane  fields  by  pulling  up  and  injuring 
said  plants  or  rattoons.  By  reason  of  said  facts  said  plants  or  rat- 
toons  were  entirely  destroyed,  thus  preventing  the  raising  of  any  other 
or  further  crops  of  sugar  cane  therefrom.  For  the  loss  and  damage 
occasioned  by  the  destruction  of  said  plants  or  rattoons  the  Spanish 
Government  became  liable  to  said  Rosa. 

All  of  the  orders  and  threats  of  the  Spanish  Government  and  of  the 
Spanish  military  authorities,  and  the  several  acts  done  m  pursuance 
thereof  and  in  the  enforcement  thereof,  and  the  expulsion  of  said  Rosa 
and  his  employees  from  his  estates,  and  the  interference  with  his 
operations  and  work  upon  his  estates  and  property  herein  set  forth, 
were  wholly  without  just  cause  and  without  authority  of  law. 

The  particulars  of  the  acts  of  destruction  and  spoliation  of  each  of 
said  estates,  for  which  the  said  Spanish  Government  was  responsible, 
as  aforesaid,  are  set  forth  at  length  in  the  articles  foUowing,  and 
itemized  schedules  of  the  loss  occasioned  to  the  petitioner  thereby  in 
the  case  of  each  plantation  are  annexed  hereto. 

ESTATE  TSABBL. 

Sixth.  On  or  about  the  7th  day  of  May,  1870,  said  Charles  Boea 
became  the  sole  owner  of  a  plantation  known  as  Ysabel,  in  the  prov- 
ince of  Matanzas,  comprising  32i  caballerias  of  land  (one  caballeria 
being  equal  to  38i  acres  of  land),  together  with  the  structures  thereon. 
By  subsequent  purchase  on  or  about  the  4th  day  of  May,  1875,  and 
the  11th  day  of  September,  1876,  said  Eosa  became  the  sole  owner  of 
two  other  parcels  of  land  adjacent  to  said  plantation  Ysabel,  consisting 
of  12  caballerias  and  43  caballerias,  respectively.     Said  three  pur> 
chases  were  united  by  said  Rosa  in  one  estate,  thereafter  known  as  the 
estate  of  Ysabel,  comprising  altogether  about  87i  caballerias  of  land. 
Thereafter  and  prior  to  the  year  1895  said  Rosa  improved  said  estate 
Ysabel,  as  above  described,  by  the  erection  thereon  of  extensive  build- 
ings, including  dwelling  house,  office  buildings,  warehouses,  sugar  house^ 
shops,  barracks,  and  houses  for  laborers.    A  large  part  of  said  estate 
was  also  planted  by  said  Rosa  prior  to  the  year  1895  in  sugar  cane, 
and  large  numbers  of  cattle,  sheep,  hogs,  horses,  and  mules  were  pas* 
tured  upon  said  estate,  all  of  said  property  being  the  property  of  said 
Rosa.     At  the  time  of  the  commencement  of  the  occurrences  herein > 
after  recited  74  caballerias  of  said  estate  were  planted  in  sugar  cane. 

In  the  early  part  of  the  year  1896  orders  were  issued  by  the  Span- 
ish authorities  in  control  in  the  district  in  which  said  estate  Ysabel 
was  situated  prohibiting  the  operations  of  cutting  and  grinding  sugar 
upon  said  estate  and  prohibiting  the  transmission  of  food  and  other 
supplies  thereto.  By  reason  of  said  orders  said  Rosa  was  obliged  to 
desist  from  all  operations  upon  said  estate,  and  no  oane  waa  ever  cut 
or  ground  thereon  after  the  issue  of  said  orders. 
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On  or  about  the  12th  day  of  April,  1896,  a  body  of  Spanish  troops 
under  the  command  of  Major  Chacon,  an  officer  of  the  Spanish  army, 
came  to  said  estate  Ysabel  and  set  fire  to  and  destroyed  the  sugar  cane 
growing  on  34  caballerias  of  said  plantation.  ^The  sugar  cane  so 
destroyed  by  the  Spanish  ti'oops  amounted  to  2,720,000  arrobas. 

On  or  about  the  14th  day  of  April,  1896,  a  body  of  insurgents  came 
to  said  estate  and  burned  and  destroyed  the  sugar  cane  standing  upon 
10  additional  caballerias  of  land  belonging  thereto,  which  sugar  cane 
weighed  about  800,000  arrobas. 

At  other  time  or  times  subsequent  to  April  14, 1896,  and  prior  to 
June  25,  1896,  bands  of  insurgents  came  to  said  plantation  and 
destroyed  the  sugar  cane  upon  the  remaining  30  caballerias  thereof, 
which  sugar  cane  weighed  about  2,400,000  arrobas. 

By  reason  of  the  orders  of  the  Spanish  authorities  prohibiting  all 
operations  on  said  estate,  and  of  the  burning  of  the  sugar  cane  thereon 
as  aforesaid,  the  entire  product  of  sugar  of  said  estate  for  the  year 
1896  was  lost  to  the  owner.  The  product  of  sugar  of  said  estate  for 
said  year  1896  was  reasonably  worth  the  sum  of  J295,408,  and  for 
which  amount  the  Spanish  Government  became  liable  to  said  Rosa. 

On  or  about  the  16th  and  18th  days  of  June,  1896,  a  body  of  insur- 
gents appeared  at  Ysabel,  and  set  fire  to  and  destroyed  the  buildings 
thereon  and  the  contents  of  said  buildings.  The  buildings  so  destroyed, 
with  the  contents  thereof,  included  the  dwelling  house,  together  with 
apurtenant  office  building,  of  the  value  of  $20,000,  and  furniture,  linen, 
and  other  articles  therein,  of  the  value  of  $2,500;  the  administrator's 
house,  of  the  value  of  $2,000;  the  engineer's  house,  of  the  value  of 
$1,000;  warehouse,  of  the  value  of  $8,000,  together  with  agricultural 
implements  and  stores  contained  therein,  of  the  value  of  $2,000;  the 
sawmill,  of  the  value  of  $7,000;  the  carpenter's  shop,  of  the  value  of 
$5,000;  the  laborers'  eating  house,  including  bakery  and  general  supply 
and  grocery  store,  of  the  value  of  $8,000;  barracks,  of  the  value  of 
$25,000;  three  other  houses  for  laborers,  of  the  value  of  $500  each,  or 
$1,500  in  all;  seven  houses  occupied  by  colonos,  of  the  value  of  $500 
each,  or  $3,500  in  all;  one  stable  for  50  horses,  with  granary,  of  the 
value  of  $4,000. 

Upon  the  same  occasion  the  sugar  house  of  the  value  of  $25,000  was 
destroyed,  together  with  its  contents,  as  follows:  One  grinding  engine 
and  mill,  of  the  value  of  $35,000;  one  engine  and  mill  for  regrinding, 
of  the  value  of  $26,000;  one  evaporating  apparatus,  triple  eflfect,  includ- 
ing three  vacuum  pans  and  one  strike  pan  of  copper,  said  apparatus 
being  of  the  value  of  $60,000;  one  strike  pan  and  vacumn  engine,  of  the 
value  of  $16,000;  12  centrifugals,  of  the  value  of  $1,000  each,  making 
in  all  $12,000;  one  centrifugal  engine,  of  the  value  of  $1,500;  12 
defecators,  of  iron  and  steel,  with  copper  double  bottoms,  of  the  value 
of  $1,000  each,  making  in  all  $12,000;  4  clarifiers,  with  copper  worms, 
of  the  value  of  $19000  each,  making  in  all  $4,000;  one  battery  of  six 

Digitized  by  VjOOQ IC 


182      OLAIHS   BEFORE   SPANISH   TREATY    CLAIMS    OOMMISSIOK. 

tubular  steam  boilers,  together  with  brick  chimney,  of  the  value  of 
$22,000;  one  battery  of  eight  multitubular  boilers,  fitted  with  patent 
ovens  and  conductors  for  carrying  fuel,  blowing  machine,  engines  for 
same,  all  complete,  #with  two  iron  chimneys,  of  the  value  of  $60,000; 
donkey  pumps,  tanks,  and  piping,  of  the  value  of  $20,000;  two  molas- 
ses tanks,  with  a  total  capacity  of  600  hogsheads,  of  the  value  of 
$5,000;  four  hundred  steel  sugar  wagons,  of  the  capacity  of  2,000 
pounds  each,  of  the  value  of  $21  each,  making  in  all  $8,400;  one 
machine  shop,  together  with  its  contents,  the  latter  including  two 
lathes,  screw  cutters,  2  blacksmith's  forges  with  appurtenances  com- 
plete, and  also  one  engine,  said  shop  with  its  contents  being  of  the 
value  of  $6,000;  one  cooling  tower  with  apparatus  for  cooling  water, 
of  the  value  of  $6,000;  one  scale  house,  with  Fairbanks  scale  for 
weighing  cars,  of  the  value  of  $2,500. 

There  were  also  destroyed  or  carried  away  on  said  occasion  75  cane 
carts,  of  the  value  of  $102  each,  making  in  all  $7,650;  agricultural 
implements  and  stores  on  hand,  of  the  value  of  $3,500;  one  Fairbanks 
scale  for  weighing  carts,  of  the  value  of  $500;  one  locomotive,  of  the 
value  of  $9,000;  15  platform  cars,  of  the  value  of  $450  each,  making  in 
all  $6,750;  35  half -platform  cars,  of  the  value  of  $200  each,*  making 
in  all  $7,000. 

Said  insurgents  also  carried  away  or  destroyed  4  horses,  of  the  value 
of  $200  each,  or  $800  in  all;  12  horses,  of  the  value  of  $40  each,  or  $480 
in  all;  8  mules,  of  the  value  of  $68  each,  or  $544  in  all. 

During  the  period  between  the  month  of  October,  1895,  and  the 
aforesaid  attack  on  June  16,  1896,  there  had  been  killed  or  forcibly 
removed  from  said  plantation  the  following  live  stock:  325  yoke  of 
oxen,  of  the  value  of  $136  per  yoke,  in  all,  $44,200;  130  breeding  cat- 
tle, of  the  value  of  $20  each,  or  $2,600  in  all;  300  sheep,  of  the  value 
of  $2  each,  or  $600  in  all;  200  hogs,  of  the  value  of  $17  each,  or  $3,400 
in  all,  and  poultry  of  the  value  of  upwards  of  $500.  Part  of  said 
destruction  and  removal  of  said  animals  was  eflfected  by  bands  of  insur- 
gents and  part  by  the  Spanish  troops  during  various  raids  upon  said 
estate. 

During  said  last-mentioned  period  the  Spanish  troops  in  various 
raids  upon  said  plantation  destroyed  the  plantain  trees  upon  about  30 
acres  of  land  to  the  number  of  upwards  of  10,000,  which  were  of  the 
value  of  $5,000. 

Subsequently  to  the  destruction  of  the  standing  cane  on  said  Ysabel, 
as  aforesaid,  the  sugar-cane  plants  or  rattoons  thereon  were  destroyed, 
as  hereinbefore  alleged,  by  the  enforced  lack  of  care  and  cultivation 
and  the  growth  of  weeds  and  grass,  caused  by  said  orders  excluding 
all  laborers  from  said  estate,  issued  by  the  Spanish  military  authorities, 
and  by  the  pasturage  of  horses  of  Spanish  troops  thereon.  The  value 
of  said  plants  or  rattoons  on  said  estate  was  upwards  of  $185,000. 
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By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  mili- 
tary authorities  and  the  enforcement  thereof,  the  said  Rosa  was 
deprived  of  the  use  and  occupation  of  said  estate  Ysabel  during  part 
of  the  year  1896  and  the  whole  of  the  years  1897  and  1898,  or  over 
two  years  in  all.  The  annual  value  of  the  use  and  occupation  of  the 
said  estate  Ysabel  was  (60,000.  The  total  value  of  the  use  and  occu- 
pation of  the  said  estate  Ysabel,  of  which  said  Bosa  was  deprived  as 
aforesaid,  was  the  sum  of  $120,000. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized 
schedule,  marked  "Schedule  A,"  setting  forth  the  damages  claimed 
by  the  petitioner  by  reason  of  the  acts  hereinbefore  set  forth,  with 
reference  to  the  plantation  Ysabel  and  the  property  thereon. 

ESTATE  TINGUABO  AND  OONSTANCIA. 

Seventh.  On  or  about  tiie  8th  day  of  June,  1877,  said  Rosa  became 
the  sole  owner  of  the  estate  known  as  Tinguaro,  and  also  of  the  adjoin- 
ing cattle  farm  of  Constancia,  theretofore  known  as  Descada,  near  the 
town  of  Colon,  in  the  province  of  Matanzas,  the  former  consisting  of 
about  89  caballerias  of  land  and  the  latter  of  about  26  caballerias.  The 
price  paid  by  said  Rosa  for  said  property  was  $500,000.  During  the 
years  1883  and  1884  said  Rosa  spent  more  than  $500,000  in  improve- 
ments in  the  houses  and  machinery  at  said  estate  Tinguaro  and  Con- 
stancia. At  the  beginning  of  the  year  1896  and  thereafter  until  the 
events  hereinafter  recited  took  place  said  buildings  and  improvements 
on  said  estate  Tinguaro  and  Constancia  wei*e  in  good  order  and  condi- 
tion, and  57  caballerias  of  said  estate  were  planted  in  sugar  cane,  two 
caballerias  were  planted  in  corn  and  other  vegetables,  and  the  remainder 
was  used  for  pasturing  cattle. 

In  the  early  part  of  the  year  1896  orders  were  issued  by  the  Spanish 
authorities  in  control  in  the  district  in  which  said  estate  Tinguaro  and 
Constancia  was  situated  prohibiting  the  operations  of  cutting  and  grind- 
ing sugar  on  said  estate,  and  prohibiting  the  transmission  of  food  and 
other  supplies  thereto.  By  reason  of  said  orders  said  Rosa  was  obliged 
to  desist  from  all  operations  upon  said  estate,  and  ho  cane  was  ever  cut 
or  ground  thereon  after  the  issue  of  said  orders. 

On  or  about  the  20th  day  of  February,  1896,  a  band  of  insurgents, 
under  the  Chief  Sotolongo,  came  to  said  estate  Tinguaro  and  Con- 
stancia and  set  fire  to  and  destroyed  a  large  quantity  of  growing  cane. 

On  or  about  the  26th  day  of  February,  1896,  another  band  of  insur- 
gents, under  the  Chief  Morejon,  came  to  said  estate  and  set  fire  to  and 
destroyed  another  large  quantity  of  cane. 

On  or  about  the  3rd  day  of  March,  1896,  a  band  of  insurgents,  under 
General  Maximo  Gomez,  came  to  said  estate  and  set  fire  to  and  burned 
another  large  quantity  of  cane. 

On  or  about  the  8th  day  of  March,  1896,  another  band  of  insurgents, 
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ander  Morejon,  came  to  said  estate  and  set  fire  to  and  burned  another 
large  quantity  of  cane. 

At  various  dates  during  thie  year  1896,  prior  to  May  1, 1896,  other 
bands  of  insurgents  set  fire  to  and  destroyed  portions  of  the  growing 
cane  on  said  plantation. 

The  amount  of  cane  so  destroyed  during  the  said  year  prior  to  May 
1,  1896,  comprised  the  cane  growing  on  57  caballerias,  amounting  to 
4,560,000  arrobas. 

By  reason  of  the  orders  of  the  Spanish  authorities  prohibiting  all 
operations  on  said  estate  and  of  the  burning  of  the  sugar  cane  thereon 
as  aforesaid,  the  entire  product  of  sugar  of  said  estate  for  the  year 
1896  was  lost  to  the  owner.  The  product  of  sugar  for  said  year  1896 
was  reasonably  worth  the  sum  of  $228,000,  for  which  amount  the 
Spanish  Government  became  liable  to  said  Rosa. 

Said  insurgents,  during  one  or  another  of  said  raids,  also  set  fire  to 
the  administrator's  house  on  said  estate  Tinguaro  and  Constancia, 
causing  damage  thereto  to  the  extent  of  $2,000,  and  removed  or 
destroyed  property  in  the  machine  shop  on  said  estate,  consisting  of 
lathes,  drill  presses,  tools,  engine,  etc.,  of  the  value  of  $6,000. 

Said  insurgents  also  destroyed  or  removed  in  said  raids  two  caballe- 
rias  of  mixed  vegetables,  of  the  value  of  $2,000. 

Said  insurgents  also  slaughtered  or  carried  away  80  yoke  of  oxen,  of 
the  value  of  $136  per  yoke— in  all  $4,080. 

On  or  about  the  3rd  day  of  August,  1896,  a  band  of  insurgents,  under 
the  Chief  Ramirez,  visited  said  estate  Tinguaro  and  Constancia  and 
set  fire  to  and  destroyed  the  buildings  on  said  Constancia,  consisting 
of  a  dwelling  house  of  brick  and  tile,  bam,  well  house,  storehouse, 
overseer's  house,  and  coach  house,  which  buildings  were  of  the  value 
of  $22,800. 

In  or  about  the  month  of  October,  1896,  a  body  of  800  Spanish 
troops,  under  the  conunand  of  Lieut.  Col.  Bueno,  an  officer  of  the 
Spanish  army,  came  to  said  estate  Tinguaro  and  Constancia  and  set 
fire  to  and  destroyed  seven  colonos'  houses.  Said  houses  were  of  the 
value  of  $500  each,  or  $8,500  in  all. 

On  or  about  the  28rd  day  of  January,  1897,  a  body  of  40  Spanish 
troops,  under  command  of  Lieut  Manuel  Presas,  an  officer  of  the 
Spanish  army,  came  to  said  estate  Tinguaro  and  Constancia  and  set  fire 
to  and  burned  4  colonos'  houses  thereon,  destroying  the  same  com- 
pletely.   Said  houses  were  of  the  value  of  $500  each,  or  $2,000  in  all. 

On  or  about  the  25th  day  of  January,  1897,  a  body  of  Spanish  troops, 
under  the  command  of  said  Presas,  came  to  said  estate  and  destroyed 
the  buildings  in  the  main  enclosure  or  batey  thereon,  and  drove  away 
all  persons  from  the  premises.  The  buildings  so  destroyed  comprised 
the  dwelling  house,  which  was  of  the  value  of  $10,000,  and  all  its  fur- 
niture, books,  and  documents,  of  the  value  of  $2,100;  the  scale  house 
and  scales,  of  the  value  of  $2,500;  the  stable,  of  the  value  of  $5,000; 
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the  barracks  for  laborers,  composed  of  six  buildings,  which  were  of 
the  value  of  $25,000,  and  two  barracks  for  Chinamen,  which  were  of 
the  value  of  $13,000. 

The  said  troops  also  destroyed  and  injured  the  machinery  in  the 
sugar  house,  by  breaking  the  pipes  and  valves  and  removing  great 
quantities  of  brass  and  copper,  and  otherwise  damaging  said  machinery 
m  the  sum  of  $100,000. 

Thereafter  the  sugar-cane  plants  or  rattoons  on  said  estate  Tinguaro 
and  Constancia  were  destroyed,  as  hereinbefore  alleged,  by  the  contin- 
ued destruction  and  burning  of  said  cane  and  by  the  enforced  lack  of 
care  and  cultivation  and  by  tiie  growth  of  weeds  and  grass  choking 
the  plants,  all  caused  by  said  orders  and  threats  of  expulsion  of  the 
Spanish  authorities  and  by  the  pasturage  of  horses  of  Spanish  troops 
thereon.  The  value  of  said  plants  or  rattoons  on  said  estate  Tinguaro 
and  Constancia  was  upward  of  $142,500. 

By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  mili- 
tary authorities,  and  the  enforcement  thereof,  the  said  Rosa  was 
deprived  of  the  use  and  occupation  of  said  estate  Tinguaro  and 
Constancia  during  part  of  the  year  1896  and  the  whole  of  the  years 
1897  and  1898.  The  annual  value  of  the  use  and  occupation  of  the 
said  estate  was  $75,000.  The  total  value  of  the  use  and  occupation 
of  the  said  estate  Tinguaro  and  Constancia,  of  which  said  Rosa  was 
deprived  during  upward  of  two  years,  as  aforesaid,  was  the  sum  of 
$150,000. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized 
schedule,  marked  ^'  Schedule  B,"  setting  forth  the  damages  claimed  by 
the  petitioner  by  reason  of  the  acts  hereinbefore  set  forth  with  refer- 
ence to  the  estate  Tinguaro  and  Constancia  and  the  property  thereon. 

ESTATE  POZO. 

Eighth.  On  or  about  the  19th  day  of  September,  1882,  said  Kosa 
became  the  sole  owner  of  the  estate  known  as  the  ^^potrero"  or  cattle 
&rm  of  Pozo.  Said  estate  of  Pozo  consisted  of  20  caballerias  of  land 
in  the  township  of  Colon  and  section  of  Calimete,  in  the  province  of 
Matanzas. 

At  the  beginning  of  the  year  1895,  6  caballerias  of  said  estate  had 
been  cleared,  of  which  2  were  planted  in  sugar  cane,  2  in  plantains, 
and  the  remaining  2  were  meadows  used  for  the  pasturage  of  cattle. 

In  or  about  the  year  1896  acts  of  destruction  were  committed  upon 
said  property  as  follows: 

2  dwelling  houses  of  wood,  with  palm-leaf  roofs,  were  destroyed,  of 
the  value  of  $500. 

2  caballerias  of  growing  sugar  cane  were  set  on  fire  and  burned, 
amounting  to  160,000  arrobas  of  cane,  of  the  value  of  $6,000. 

2  caballerias  of  plantains,  comprising  about  10,000  trees  to  a  cabal- 
leria,  were  destn^ed,  which  were  of  the  value  of  $10,000. 
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200  cords  of  wood,  standing  upon  said  estate  Pozo,  were  destroyed 
or  carried  away,  which  were  of  the  value  of  $600. 

Said  destruction  was  caused  in  part  by  the  acts  of  the  insurgents  and 
in  pai-t  by  the  acts  of  the  Spanish  troops.  For  all  said  acts  of  destruc- 
tion the  Spanish  Government  was  responsible,  by  reason  of  the  neg- 
lect and  refusal  of  the  Spanish  authorities,  as  aforesaid,  to  fulfill  their 
obligations  to  protect  and  defend  said  property,  and  by  the  orders 
and  threats  of  expulsion  against  the  employees  thereon. 

Thereafter  the  sugar-cane  plants  or  rattoons  on  said  estate  Pozo  were 
destroyed,  as  hereinbefore  alleged,  by  the  enforced  lack  of  care  and 
cultivation  and  by  the  growth  of  weeds  and  grass  caused  by  said  orders 
and  threats  of  the  Spanish  military  authorities,  and  by  the  prevention 
of  all  operations  on  said  estate.  The  value  of  said  plants  or  rattoons 
on  said  estate  was  upwards  of  $5,000. 

By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  military 
authorities  and  the  enforcement  thereof,  the  said  Rosa  wa^  deprived 
of  the  use  and  occupation  of  the  said  estate  Pozo  during  part  of  the 
years  1896,  1897,  and  1898.  The  annual  value  of  the  use  and  occupa- 
tion of  the  said  estate  Pozo  was  $2,000.  The  total  value  of  the  use 
and  occupation  of  the  said  plantation  Pozo,  of  which  said  Bosa  was 
deprived,  as  aforesaid,  was  the  sum  of  $4,000. 

Annexed  to  this  petition  and  made  a  part  hereof  is  an  itemized 
schedule,  marked  "  Schedule  C,"  setting  forth  the  damages  claimed 
by  the  petitioner  by  reason  of  the  acts  hereinbefore  set  forth  with  ref- 
erence to  the  estate  Pozo  and  the  property  thereon. 

ESTATE  OP  SAN   AGUSTIN. 

Ninth.  On  or  about  the  11th  day  of  May,  1888,  said  Bosa  became 
the  owner  of  the  estate  known  as  San  Agustin,  composed  of  15  cabal- 
lerias  of  land,  in  the  township  of  Jan  Jose  de  los  Ramos. 

At  the  beginning  of  the  year  1895,  3  caballerias  of  said  estate  were 
planted  in  sugar  cane  and  a  considerable  tract  in  plantains  and  other 
vegetables,  and  said  estate  contained  certain  buildings  and  improve- 
ments, all  of  which  were  in  good  condition. 

In  or  about  the  year  1896,  acts  of  destruction  were  committed  by 
Spanish  troops  and  by  bands  of  insurgents  upon  said  estate  San  Agus- 
tin, consisting  of  the  burning  of  buildings  and  the  burning  of  sugar 
cane.  Said  acts  were  committed  either  by  bands  of  insurgents  or  bod- 
ies of  Spanish  troops,  and  consisted  of  the  following: 

One  dwelling  house  was  burned,  constructed  of  wood  and  tiles,  of 
value  of  $1,000. 

Three  caballerias  of  growing  cane  were  set  on  fire  and  burned,  which 
consisted  of  upwards  of  60,000  arrobas  to  each  caballeria,  and  were  of 
the  value  of  $6,750. 

Two  caballerias  of  plantains  and  vegetables  were  destroyed,  which 
were  of  the  value  of  $6,000. 
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For  all  of  said  destruction,  whether  caused  by  the  acts  of  insur- 
gents or  by  the  acts  of  Spanish  troops,  the  Spanish  Goverpment 
became  liable  to  said  Kosa  by  reason  of  the  neglect  and  default  of  the 
Spanish  authorities,  as  aforesaid,  to  fulfil  their  obligation  to  protect 
and  defend  said  property,  and  by  their  orders  and  threats  of  expulsion 
against  the  employees  thereon. 

The  sugar-cane  plants  or  rattoons  on  said  estate  were  subsequently 
destroyed,  as  hereinbefore  alleged,  by  the  enforced  lack  of  care  and 
cultivation  and  by  the  gi'owth  of  weeds  and  grass  caused  by  said  orders 
and  threats  of  the  Spanish  military  authorities,  and  by  the  prevention 
of  all  operations  on  said  estate.  The  value  of  said  plants  or  rattoons 
on  said  estate  was  upwards  of  $7,500. 

*  By  reason  of  the  aforesaid  orders  and  threats  of  the  Spanish  military 
authorities,  and  the  enforcement  thereof,  the  said  Rosa  was  deprived 
of  the  use  and  occupation  of  the  said  San  Agustin  during  part  of  the 
years  1896,  1897,  and  1898.  The  annual  value  of  the  use  and  occupa- 
tion of  the  said  estate,  San  Agustin,  was  $1,000.  The  total  value  of 
the  use  and  occupation  of  the  said  estate,  San  Agustin,  of  which  said 
Bosa  was  deprived,  as  aforesaid,  was  the  sum  of  $2,000. 

Annexed  to  this  petition  and  made  a  paH  hereof  is  an  itemized 
schedule,  marked  "  Schedule  D,"  setting  forth  the  damages  claimed  by 
the  petitioner  by  reason  of  the  acts  hereinbefore  set  forth  with  refer- 
ence to  the  estate  San  Agustin  and  the  property  thereon. 

Tenth.  Said  Rosa,  at  the  time  of  the  treaty  of  peace  between  the 
United  States  of  America  and  the  Government  of  Spain  and  the 
exchange  of  ratifications  thereof  in  1899,  had  a  valid  claim  against 
Spain  for  all  the  damages  in  this  petition  set  forth,  all  of  said  damages 
having  arisen  after  the  beginning  of  the  insurrection  in  Cuba,  referred 
to  in  said  treaty  of  peace,  and  prior  to  the  said  exchange  of  ratifica- 
tions. No  part  of  said  claim  has  been  paid.  By  said  treaty  of  peace 
the  United  States  relinquished  all  claims  of  its  citizens  against  Spain 
arising  between  the  beginning  of  said  insurrection  and  said  exchange  of 
ratifications,  and  promised  and  agreed  to  adjudicate  and  settle  all  such 
claims  so  relinquished,  including  the  said  claim  of  said  Rosa,  in  repre- 
sentation of  whom  the  petitioner  now  appears  and  makes  his  claims. 

Wherefore,  the  petitioner,  Francisco  Gustavo  La  Rosa,  prays  the 
judgment  of  this  Commission  against  the  United  States  of  America 
upon  the  facts  and  law,  in  the  said  sums  herein  set  forth,  amounting 
in  all  to  the  sum  of  $1,716,062. 

Fbanoiscjo  Gustavo  La  Rosa, 
By  BoABDMAN,  Platt  and  Soley, 

Attorneys. 

BoABDMAN,  Platt  &  Soley, 

AUoTMyB  for  petMoners^  SB  WaU  street^ 

Nea>  York,  N.  T. 
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Crnr  op  Washington,  District  of  Oohimbia^  ss: 

On  this  8th  day  of  October,  1901,  before  me  personally  appeared 
James  Russell  Soley,  to  me  known,  who  being  by  me  duly  sworn  did 
depose  and  say  that  he  is  a  member  of  the  firm  of  Boardman,  Piatt  & 
Soley,  attorneys  for  the  petitioners  herein;  that  he  has  read  the  fore- 
going petition  and  knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated  to 
be  alleged  upon  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

That  the  sources  of  deponent's  information  and  the  grounds  of  his 
belief  as  to  all  matters  not  stated  upon  his  knowledge  are  conversa- 
tions or  correspondence  with  the  petitioners  or  persons  acquainted 
with  the  facts,  and  statements  made  by  them,  examinations  of  lettei^ 
deeds,  records,  and  other  documents  relating  to  or  bearing  upon  the 
subject-matter  of  said  claims. 

Jas.  Russell  Soley. 

Sworn  to  before  me  this  8th  day  of  October,  1901. 

[seal.]  D.  E.  Stephan, 

Notary  Publio^  Washington,  D.  O. 

SCHBDULB  A. 
B8TATBT8ABBU 

1.  Sugar  crop  of  1896 1295,408 

Destruction  of  buildings,  June  16  and  IS,  1896,  as  follows: 

2.  Dwelling  with  appurtenant  office $20,000 

3.  Furniture  and  effects  in  dwelling 2,600 

4.  Administrator's  house 2,000 

6.  Engineer's  house 1,000 

6.  Warehouse 8,000 

7.  Implements  and  stores  in  warehouse 2,000 

8.  Sawmill ..; 7,000 

9.  Carpenters'  shop 6,000 

10.  Laborers' eating  house  and  store 8,000 

11.  Barracks 26,000 

12.  Slaborers'  houses 1,600 

18.  7  colonos*  houses 8,600 

14.  Stable  and  granary 4,000 

16.  Sugar  house 26,000 

16.  1  engine  and  mill  (grinding) 36, 000 

17.  1  engine  and  mill  (regrinding) 28, 000 

18.  1  evaporating  apparatus 60, 000 

19.  1  strike  pan  and  engine 16, 000 

20.  12  centrifugals 12,000 

21.  1  centrifugal  engine 1, 600 

22.  12  defecators 12,000 

23.  4clarifiers 4,000 

24.  1  battery  of  tubular  boilers 22,000 
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25.  1  battery  of  8  mnltitabnlar  boilera,  with  apportenanoes $60, 000 

26.  Donkey  pumps,  tanks,  and  piping 20,000 

27.  2  molasses  tanks v 6,000 

28.  400  sugar  wagons 8,400 

29.  1  machine  shop  with  its  contents 5,000 

30.  1  cooling  tower 6,000 

31.  1  scale  house 1 2,500 

$410,900 

Destroyed  and  carried  away,  June  16  and  18,  1896: 

32.  75canecarts 7,650 

33.  Agricultural  implements  and  stores 3,500 

34.  Fairbanks  scale 500 

35.  1  locomotive 9,000 

36.  15  platform  cars 6,750 

37.  35  half-platform  care 7,000 

38.  4  horses 800 

39.  12  horses 480 

40.  8  mules 544 

86,224 

live  stock  killed  or  removed  between  October,  1895, 

and  June,  1896: 

41.  325  yoke  of  oxen 44,200 

42.  130  breeding  cattle 2,600 

43.  3008heep 600 

44.  200  hogs 8,400 

45.  Poultry 500 

51,300 

Plantains  destroyed  during  the  same  period: 

46.  10,000  plantain  trees 5,000 

47.  Destruction  of  sugar-cane  plants 185,000 

48.  Use  and  occupation  of  estate  during  1897  and  1898 120,000 

Total  of  Schedule  A 1,103,832 

SCHEDULE  B. 

B8TATB  OP  TINGUARO  AND  C0N8TANCIA. 

1.  Loss  of  sugar  product  for  1896 $228,000 

Loss  of  buildings,  stock,  miscellaneous  crops,  etc. : 

2.  Administrator's  house $2, 000 

3.  Engine  and  tools  in  machine  shop 6, 000 

4.  Vegetable  crop 2,000 

5.  80yokeof oxen 4,080 

6.  Buildings  on  Oonstancia 22,800 

7.  7colonos'  houses  destroyed  October  18,  1896 3,500 

8.  4  colonos*  houses  destroyed  January,  1897 2,000 

42,380 

Property  destroyed  by  Lieutenant  Presas,  January  25, 

1897: 

9.  Dwelling  house 10,000 

10.  Furniture  and  effects 2,100 

11.  Scale  house  and  scales 2,500 

12.  Stable 5,000 

13.  6  barracks  for  laboren 25,000 
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14.  2  barracks  for  Chinamen $13,000 

15.  Destruction  of  machinery  in  BOgarhouse 100,000 

$157,600 

16.  Destruction  of  cane  plants 142,500 

17.  Loss  of  use  and  occupation 150,000 

Total  of  Schedule  B .^ 662,880 

SOHEDULB  0» 
E8TATB  POZO. 

1.  2  dwellings $500 

2.  160,000  arrobas  of  cane  burned 6,000 

3.  2  caballerias  of  plantains 10,000 

4.  200  cords  of  wood 600 

5.  Destruction  of  cane  plants 5,000 

6.  Loss  of  use  and  o<x;upation 4^000 

Total  of  Schedule  0 26,100 

SOHBDULB  D. 
ESTATE  SAN  AGUBTIN. 

1.  Idwelling $1,000 

2.  60,000  arrobas  of  cane 6,750 

3.  2  caballerias  of  plantains  and  vegetables 6,000 

4.  Destruction  of  cane  plants 7,500 

C.  Loss  of  use  and  occupation 2,000 

Total  of  Schedule  D 23,250 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


I.— GENERAL  STATEMENT. 


The  Spanish  Treaty  Claims  Act  of  March  2,  1901,  in  providing  for 
the  adjudication  of  "all  claims  of  citizens  of  the  United  States  against 
Spain  which  the  United  States  agreed  to  adjudicate  and  settle  by  the 
seventh  article  of  the  treaty  concluded  between  the  United  States  and 
Spain  on  the  10th  day  of  December,  1898,"  includes  the  entire  period 
"sinc^  the  beginning  of  the  late  insurrection  in  Cuba  and  prior  to  the 
exchange  of  ratifications  of  the  present  treaty."  That  period  began 
February  24,  1895.  Between  February,  1895,  and  April  11, 1899,  the 
date  of  the  exchange  of  ratifications  of  the  treaty,^  there  is  much  in 
the  records  and  documents  of  Congress  which  belongs  within  the  lines 
of  the  treaty — forms  part  of  the  material  upon  which  Article  VII  is 
based.  Consequently,  to  be  complete,  a  "legislative  history  "of  the 
act  of  March  2,  1901,  must  include  reference,  at  least,  to  the  records 
and  certain  documents  during  the  period  from  February,  1895,  to 
April,  1899. 

The  ^legislative  history"  of  the  act  of  Congress  ''to  carry  into 
effect  the  stipulations  of  Article  VII*  of  the  treaty  between  the  United 
States  and  Spain  concluded  on  the  10th  day  of  December,  1898," 
l>egins  three  and  one-half  years  anterior  to  the  conclusion  of  the  treaty 
of  peace  of  1898  and  continues  to  the  date  of  the  President's  approval 
of  the  act  of  March  2,  1901.  The  beginning  of  that  history  is  coinci- 
dent with  the  beginning  of  'Hhe  warfare  that  for  more  than  three 
years  has  (had)  raged  in  the  neighboring  island  of  Cuba."' 

This  *' legislative  histoiy  "  is  recorded  in  several  annual  and  special 
messages  to  Congress  by  Presidents  of  the  United  States;  m  numerous 
reports  of  committees  of  both  Houses  of  Congress;  in  various  docu- 
ments communicated  to  Congress  by  the  executive  department  of  the 
Government  of  the  United  States,  including  the  Treaty  of  Peace  itself, 
and  in  the  protocols  and  other  papers  accompanying  the  treaty.  Gen- 
erally, it  may  be  said,  the  great  and  various  questions  embraced  in 

» 30  Statutes,  p.  1754. 

*  "Seventh.  Mutual  relinquishment  of  claims  arising  since  the  beginning  of  the 
insurrection  in  Cuba  and  before  the  exchange  of  ratifications,  the  United  States  to 
adjudicate  and  settle  claims  of  its  own  citizens."  (Moore  to  Hay,  56th  Cong.,  2d 
I.,  8.  Doc  148,  p.  66;  also,  30  Statutes,  p.  1754.) 

'Prepideul  McKinley's  special  message,  April  11,  1898. 
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this  lejfislative  history  constitute  large  and  important  portions  of 
proceedings  and  debates  in  both  branches  of  Congress  during  the 
period  beginning  in  February,  1895,  with  the  outbreak  of  that  *'  war- 
fare in  Cuba,"  and  continuing  until  the  enactment  of  the  law  of  March 
2,  1901,  ''to  carry  into  effect  the  stipulations  of  Article  VII  of  the 
Treaty  of  Peace." 

The  oflScial  coiTespondence  preceding  the  "  Peace  Protocol  of  August 
12,  1898,  shows  that,  while  arranging  for  a  cessation  of  hostilities 
between  the  United  States  and  Spain,  the  President  of  the  United 
States  and  the  Secretary  of  State  manifested  their  solicitousness  for 
the  settlement  of  the  ''claims  of  our  citizens  for  injuries  to  their  per- 
sons and  property  during  the  late  insurrection  with  Cuba."^ 

Throughout  the  "  Papers  Relating  to  the  Treaty  with  Spain"* — the 
instructions  given  by  the  President  to  the  United  States  commissioners 
for  negotiating  the  treaty  of  peace  with  Spain,  the  correspondence 
between  the  Executive  or  the  Department  of  State  and  the  United 
StaU^s  peace  commissioners  at  Paris,  and  reports  made  by  the  peace 
commissioners  to  the  President  and  to  the  Department  of  State' — ^are 
found  references  to  these  claims. 

The  importance  of  making,  in  the  treaty  of  peace,  provision  for  the 
disposition  of  all  claims,  debts,  and  obligations,  engaged  the  earnest 
and  active  attention  of  the  peace  commissioners  during  their  proceed- 
ings and  deliberations  at  Paris.  The  protocols  of  the  peace  commis- 
sioners^ and  the  documents,  statements,  and  arguments  accompanying 
and  appended  to  the  protocols  show  that  the  discussions  relative  to  the 
settlement  of  claims,  etc. ,  constituted  an  important  and  considerable 
portion  of  the  proceedings  of  the  Peace  Commission. 

The  earlier  period  of  this  legislative  history  is  epitomized  in  the 
message*  of  President  McKinley,  April  11,  1898,  only  a  few  days 
before  the  beginning  of  the  war  between  the  United  States  and  Spain, 
and  in  the  report '^  made  to  the  Senate  by  the  Committee  on  Foreign 
Helations,  April  13,  1898.  Upon  the  representations  made  in  those 
documents  Congress  based  its  enactment  of  the  joint  resolution, 
approved  April  20,  1898,  "for  the  recognition  of  the  independence  of 
the  people  of  Cuba,  demanding  that  the  Government  of  Spain  relin- 
quish its  authority  and  government  in  the  island  of  Cuba  and  withdrauv 
forces  from  Cuba  and  Cuban  waters,  and  directing 
e  United  States  to  use  the  land  and  naval  forces  of 

,  S.  Doc.  62,  part  2,  p.  274,  Secretary  of  State  Day  to  Dake  of 

ly  30,  1898. 

,  S.  Doc.  148. 

,  S.  Doc.  62,  part  2. 

rs  of  the  Presidents,  vol.  10,  pp.  139-150;  also,  in  55th  Conjf. 

,  S.  Rept.  No.  885  (Davis's  report). 
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the  United  States  to  carry  these  resolutions  into  effect,"  ^  and  the  sub- 
sequent act,  approved  April  25,  1898,  '' declaring  that  war  exists 
between  the  United  States  of  America  and  the  Kingdom  of  Spain.* 

Summarizing,  in  four  divisions,  the  grounds  which  he  claimed  war- 
ranted ''the  forcible  intervention  of  the  United  States  as  a  neutral  to 
stop  the  war"  in  Cuba,  President  McKinley,  in  his  special  message  of 
April  11,  1898,'  stated: 

Fourth,  and  which  is  of  the  utmost  importance:  The  present  condition  of  affairs  in 
Cuba  is  a  constant  menace  to  our  peace,  and  entails  upon  this  Government  an  enor- 
mous expense.  With  such  a  conflict  waged  for  years  in  an  island  so  near  us  and  with 
which  our  people  have  such  trade  and  business  relations — when  the  lives  and  liberty 
of  our  citizens  are  in  constant  danger  and  their  property  destroyed  and  themselves 
ruined — where  our  trading  vessels  are  liable  to  seizure  and  are  seized  at  our  very  door 
by  war  ships  of  a  foreign  nation;  the  expeditions  of  filibustering  that  we  are  power- 
less to  prevent  altogether,  and  the  irritating  questions  and  entanglements  thus  aris- 
ing— all  these  and  others  that  I  need  not  mention,  with  the  resultingstrained  relations, 
are  a  constant  menace  to  oiu*  peace,  and  compel  us  to  keep  on  a  semi-war  footing  with 
a  nation  with  which  we  are  at  peace. 

The  report*  of  the  Senate  Committee  on  Foreign  Relations  in  sup- 
port of  the  joint  resolution  ''  for  the  recognition  of  the  independence 
of  the  people  of  Cuba,  demanding  that  the  Government  of  Spain 
relinquish  its  authority  and  government  in  the  island  of  Cuba  and 
withdraw  its  land  and  naval  forces  from  Cuba  and  Cuban  waters,  and 
directing  the  President  of  the  United  States  to  use  the  land  and  naval 
forces  of  the  United  States  to  carry  these  resolutions  into  effect,'^ 
asserted  that — 

Spain  has  failed  to  j)erfonn  her  treaty  obligations  and  other  international  duties 
toward  the  United  States.  *  *  *  American  citizens  have  been  seized  and  impris- 
one<l  without  shadow  of  right,  and  have  been  proceeded  against  by  violent  and 
irregular  forms  in  ^dolation  of  treaty  obligations. 

The  assassination  of  Ruiz,  an  American  citizen,  was  the  act  of  the  Spanish  officials 
who  held  him  in  a  custody  unwarrante<l  by  his  treaty  rights.     No  reparation  has 
been  made  for  this  act,  although  it  has  been  demanded  by  this  Government. 
♦  *♦♦*** 

In  1893  there  were  150,000,000  of  property  in  the  island  of  Cuba  l)elonging  to  the 
citizens  of  the  United  States.  Much  of  this  has  been  destroyed,  and  much  of  that 
destruction  has  been  by  the  acts  of  Spain.  The  destruction  of  the  remainder  she  has 
been  unable  or  unwilling  to  prevent. 

The  claims  on  file  in  the  Department  of  State  against  Spain  for  indemnity  for  this 
destroyed  property  are  about  $16,000,000  in  amount. 

Her  miUtary  officers  have  levied  contributions  upon  American  planters  as  the  price 
for  the  preservation  of  their  estates  and  the  continuance  of  their  agricultural  operations. 

In  1893  the  commerce  of  the  United  States  with  Cuba  had  reached  the  annual  sum 
of  nearly  $100,000,000.  Since  that  time  it  has  been  substantially  annihilated  by  the 
niethods  of  Spanish  military  and  civil  maladministration. 

130th  Statutes,  pp.  738-739. 
»30th  Statutes,  p.  364. 

'Messages  and  Papers  of  the  Presidents,  vol.  10,  pp.  147-148;  also,  55th  Cong.,  2d 
8688.,  H.  Doc.  405. 

*55th  Cong.,  2d  sesa.,  S.  Rept.  No.  885,  pp.  xx-xxi. 
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Certain  sworn  statements  made  before  the  committee  and  other  documents  are 
herewith  submitted  an  part  of  this  report.^ 

The  correspondence  of  the  President  of  the  United  States  with  the 
peace  commissioners  at  Paris  is  in  two  separate  documents",  as  follows: 
Fifty-fifth  Congress,  third  session,  Senate  Document  62,  parts  1  and  2,  January  4, 

1899,  677  pages:  "  A  Treaty  of  Peace  between  the  United  States  and  Spain.'' 

Fifty-sixth  Congress,   second  session,   Senate  Docimient  148,  February  27,  1901, 

66  pages:  "  Papers  Relating  to  the  Treaty  with  Spain."     (Instructions,  etc.) 

Each  of  these  two  documents  contains  references  to  claims,  etc. 

''Claims  of  citizens  of  the  United  States  for  injuries,"  etc.,  and 
'*  Cuban  debt "  are  intermingled  in  the  protocols  and  annexes  to 
protocols,  and  also  in  the  official  correspondence  between  the  Presi- 
dent of  the  United  States  and  the  Secretar}^  of  State  and  the  United 
States  peace  commissioners  throughout  the  negotiations  at  Paris. 

For  convenient  reference,  indexes  have  been  made,  which  will  guide 
to  "  passages  relating  to  claims,  indebtedness,"  etc.,  as  follows: — 

INDEX. 

[Fifty-fifth  Congress,  third  session.  Senate  Document  62,  parts  1  and  2,  January  4, 1899.] 

"A  TREATY  OF  PEACE  BETWEEN  THE  UNITED  STATES  AND  SPAIN." 

Claims  of  citizens  of  the  United  States  for  indemnity  for  losses  and  injuries  to  their 
persons  and  property  "that  may  have  arisen  since  the  beginning  of  the  late 
insurrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the  present 
treaty."  "The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens 
against  Spain  relinquished  in  this  article."     (Article  VII.) 

[Refcrenees  to  passages  relating  to  claims,  indebtedness.  Cuban  debt,  the  Maiiie  catastrophe,  etc.] 
Text  of  Article  VII:  Page. 

Parti 8 

Part  2 6-7,266-267 

Claims,  part  2 92, 93, 95, 96-98, 143, 209, 211,  217, 218-219, 221, 222, 234, 266-267 

Injuries  suffered  by  American  citizens v 92, 95, 106 

Indemnity  for  losses  and  injuries 95, 209,  211, 234, 266-267, 274 

Damages  suffered  by  American  citizens 217,  218 

Debt 29,31,34,41- 

45,  48-50,  52-54,  57-62,  85,  87-90,  93,  96-98, 100-107,  109,  110, 119,  120, 124, 125, 
128, 129,  142,  174-179,  198-201,  216-218,  221,  222,  234,  244,  245,  258-260,  266-267 

Peace  protocol,  August  12,  1898,  and  correspondence 272  to  318 

Correspondence 272-281,285-318 

Peace  protocol,  text 282-284 

Maine  catastrophe,  international  commission  proposed  to  investigate  cause  and 

responsibility  for 242-244,250,251,259,260,262 

INDEX. 

rvif ♦»'.«,- vth  Congress,  second  session.  Senate  Document  148,  February  27, 1901.] 

lTING  to  the  treaty  with  SPAIN"— INSTRUCTIONS 
rNITED  STATES  PEACE  COMMISSIONERS,  ETC. 

References  to  passages  relating  to  claims.  Cuban  debt,  etc.] 

Page. 

ice  commissioners 5, 6 

)er8,1898 23,24 

)er8,1898 24 

1  55th  Cong.,  2d  sess.,  S.  Rept.  885,  pp.  319-636. 
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Day  to  Hay:  Page. 

October  12, 1898 26,27 

October  17, 1898 27,28 

October  22, 1898 29,30 

Hay  to  Day,  October  23, 1898 30 

Day  to  Hay,  October  25, 1898 31 

Hay  to  Day: 

October  25, 1898 -..        31 

October  31, 1898 31 

Day  to  Adee,  October  27, 1898 36 

Hay  to  Day: 

October  28, 1898 37,38 

October  29, 1898 38 

Day  to  Hay,  October  30, 1898 38 

Frye  to  Adee,  October  30, 1898 38,39 

Hay  to  Frye,  November  1, 1898 39,40 

Hay  to  Day,  (about)  November  1, 1898 » 40 

Day  to  Adee,  November  3, 1898 40 

Day  to  Hay: 

November  5, 1898 42,43 

November  9, 1898 43,44 

November  10, 1898 44 

Peace  commissioners  to  Hay,  November  11,1898 - 45,48 

Hay  to  Day,  November  13, 1898 48,49 

Moore  to  Hay  (final),  November  15, 1898 50 

Hay  to  Day  (approval),  November  16, 1898 50 

Moore  to  Hay,  November  16,1898 51 

Day  to  Hay,  November  21, 1898 57 

Day  to  Adee,  November  22, 1898 58 

Hay  to  Day,  November  22, 1898 58 

Moore  to  Hay,  November  25, 1898 58,59 

DavlM  to  Hay,  November  25, 1898 59 

Gray  to  Hay,  November  25, 1898 .' 60 

Hay  to  Day,  November  25, 1898 60 

Day  to  Hay,  November  29, 1898 61 

Moore  to  Hay,  December  10, 1898 65 

President  McKinley,  in  his  annual  message  at  the  beginning  of  the 
first  session  of  the  Fifty -sixth  Congress,  December  5,  1899,  made  the 
following  recommendation: 

I  would  recommend  appropriate  legislation  in  order  to  earr>'  into  execution  Article 
VII  of  the  Treaty  of  Peace  with  Spain,  by  which  the  United  States  assured  the 
payment  of  certain  claims  for  indemnity  of  its  citizens  against  Spain. 

In  his  annual  message  at  the  beginning  of  the  second  session  of  the 
Fifty -sixth  Congress,  December  3, 1900,  President  McKinley  reiterated 
the  recommendation  previously  made  by  him,  and  asked  that  "action 
be  taken  to  fulfill  this  obligation."    His  reminder  was  in  these  words: 

A  bill  is  now  pending  to  effect  the  recommendation  made  in  my  last  annual 
meesage  that  appropriate  legislation  be  had  to  carry  into  execution  Article  VII  of 
the  Treaty  of  Peace  with  Spain,  by  which  the  United  States  assumed  the  payment  of 

*  See  proceedings  in  Senate,  February  26-27,  1901,  relative  to  omission  of  this  dis- 
patch from  first  print  of  Senate  Document  148. 
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certain  claims  for  indemnity  of  its  citizens  against  Spain.     I  ask  that  action  be  taken 
to  fulfill  this  obligation. 

Relating  to  the  general  subject  of  claims  of  citizens  of  the  United 
States  against  Spain,  although  not  designated  nor  considered  as  part  of 
the  parliamentary  history  of  this  particular  bill  (Senate  bill  2799),  are 
motions,  resolutions,  and  documents  which  are  more  or  less  closely 
related  to  and  really  form  parts  of  the  legislation  which  resulted  in  the 
act  approved  March  2,  1901,  notably  the  following: 

Mr.  Hoar's  resolution  (No.  450),  January  5,  1899. 
Mr.  Davis's  report  (No.  1467),  January  11,  1899. 
Mr.  Chilton's  resolutions: 

Febniary  28,  1899,  calling  for  list  of  later  claims. 

March  3,  1899,  response,  later  list. 
Mr.  Hoar's  second  resolution  (No.  39),  December  18,  1899. 
Mr.  Davis's  report  (No.  13),  January  3,  1900,  on  Mr.  Hoar's  second  resolution. 

Previous  to  the  proceedings,  resolves,  documents,  etc.,  above  men- 
tioned— that  is,  between  1895  and  1899 — there  is  a  long  list  of  other 
messages  and  documents  respecting  matters  and  questions  collaterally 
related  to  or  connected  with  the  business  which  the  law  of  March  2, 
1901,  assigns  to  the  Spanish  Treaty  Claims  Commission. 

All  of  the  most  noteworthy  of  the  foregoing  matters  and  things  are 
enumerated  or  described  in  the  accompanying  list  of  documents,  etc., 
in  special  indexes,  or  in  the  Parliamentary  History  of  the  act  of 
March  2, 1901,  to  carry  into  effect  the  stipulations  of  Article  VII  of  the 
Treaty  of  Peace  between  the  United  States  and  Spain. 

Relative  to  the  destruction  of  the  United  States  battle  ship  ^[ahu^ 
to  the  fixing  of  Spain's  responsibility  for  the  explosion  by  which  the 
Maine  was  blown  up,  and  to  claims  of  citizens  of  the  United  States 
for  indemnity  for  losses  occasioned  by  the  Maine  disaster,  there  is 
pertinent  matter  in  some  of  the  papers,  documents,  etc.,  to  which 
attention  is  drawn  herein.     Especially,  see — 

1898,  Mar.  28.  Act  for  the  relief  of  the  sufferers  by  the  destruction  of  the  United 
States  steamer  yUnne^  in  the  harbor  of  Hal)anaf  Cuba.* 

1898,  Mar.  28.  Message  from  President  of  the  United  States,  transmitting  report  of 
Unite<l  States  Naval  Board  of  Inquiry  upon  destruction  of  the 
Mnxne.y  r)5th  Cong.,  2d  sess.,  S.  Doc.  207,  307  pp.,  with  illustrations. 

1898,  April  13.  Senate  (Davis)  Report  885,  5oth  Cong.,  2d  sess.,  pp.  iv-vii,  and  pp. 
471,481,492,494,503,534. 

1898,  Dec.    10.  Peace  treaty,  protocols,  etc.,  55th  Cong.,  3d  sess.,  S.  Doc.  62.^ 

1898,  Dec.    10.  Peace  treaty.  Article  VII,  55th  Cong.,  3d  sess.,  S.  Doc.  62.» 

1899,  Jan.    30.  Papers  relating  to  the  treaty  with  Spain  (instructions  to  United  States 

peace  commissioners,  etc. ),  56th  Cong.,  2d  sess.,  S.  Doc.  148.' 
1901,  Mar.     2.  An  act  to  carry  into  effect  the  stipulations  of  Article  VII  of  the  treaty 
between  the  United  States  and  Spain  concluded  on  the  10th  day 
of  December,  1898.* 


. 346-347. 

55th  Cong.,  3d  sess. ,  S.  Doc.  62,  parts  1  and  2,  references  to 

nis,  indebteilness,  Cuban  debt,  Maxne^  etc. 

56th  Cong.,  2d  sess.,  S.  Doc.  148,  references  to  passages  relating  to 

debt,  etc. 

United  States,  56th  Cong.,  2d  sess.  (1900-1901) ,  chapter  80,  pp.  877-880. 
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U.— PARLIAMENTARY  HISTORY  OF  THE  ACT  TO  CARRY 
INTO  EFFECT  THE  STIPULATIONS  OF  ARTICLE  VH 
OF  THE  TREATY  BETWEEN  THE  UNITED  STATES  AND 
SPAIN,  CONCLUDED  ON  DECEMBER  10,  1898.' 


INDEX. 

[Fifty-fifth  Congress,  third  ses.sion.] 

S.  Doc.  62,  parts  1  and  2,  Jan.  4,  1899:  MeHsage  from  the  President  of  the  United 
States,  transmitting  "A  treaty  of  peace  between  the  United  States  and  Spain," 
and  protocols,  etc.,  of  the  United  States  peace  commissioners  at  Paris,  together 
with  the  official  correspondence,  testimony,  and  documents  laid  before  the 
United  States  peace  commissioners  at  Paris;  also  including  the  peace  protocol 
of  August  12,  1898,  and  correspondence,  which  preceded  the  cessation  of  hostili- 
ties, 1898.  (See  index,  in  General  Statement,  ante:  References  to  passages 
relating  to  claims,  indebtedness,  Cuban  debt,  etc. ) 

S.  Res.  450,  Jan.  5, 1899:  By  Mr.  HOAR,  directing  the  Committee  on  Foreign  Rela- 
tions to  inquire  and  report  to  the  Senate  whether  the  proposed  treaty  with  Spain 
makes  any  provision  for  claims  of  citizens  of  the  United  States  against  Spam 
which  were  in  existence  before  the  l)eginning  of  the  present  war,  the  extent  and 
number  of  such  claims,  and  what  wdll  be  the  legal  condition  of  the  same  after 
peace  shall  have  been  declared.  Agreed  to  January  5,  1899.  (Record,  vol.  32, 
p.  403;  S.Rept.  1467.) 

S.  Kept.  1467,  Jan.  11,  1899:  By  Mr.  DAVIS,  from  the  Committee  on  Foreign  Rela- 
tions, upon  a  portion  of  the  subject  of  Senate  resolution  450.  (Record,  vol.  32, 
pp.  561,  602.) 

S.  Res.  Feb.  28,  1899:  By  Mr.  CHILTON,  calling  upon  the  Secretary  of  State  for  a 
list  of  the  claims  filed  in  the  Department  of  State  by  citizens  of  the  United  States 
against  Spain,  arising  out  of  the  insurrection  in  the  island  of  Cuba,  not  embraced 
in  Document  No.  79,  Fifty-fourth  Congress,  second  session.  (Record,  vol.  32, 
p.  2536;  8.  Doc.  168,  list  of  claims  following). 

S.  Doc.  168,  Mar.  3, 1899:  Claims  against  Spain,  list  of.  Message  from  the  President 
of  the  United  States  in  response  to  Senate  resolution  of  February  28, 1899,  above. 
(Record,  vol.  32,  p.  2813.)  This  document  contains  list  of  claims  since  Fifty- 
fourth  Congress,  second  session.  Senate  Document  No.  79. 

S.  Bill  5594,  Mar.  3,  1899:  By  Mr.  DAVIS,  from  the  Committee  on  Foreign  Rela- 
tions, a  bill  **to  carry  into  effect  the  stipulations  of  Article  VII  of  the  treaty 
between  the  United  States  and  Spain  con'cluded  on  December  10,  1898. '* 
(Record,  vol.  32,  p.  2775;  see  parliamentary  history  of  S.  Bill  2799,  56th  Cong., 
Ist  and  2d  sees. ) 

*Stat.  of  United  States,  56th  Cong.,  2d  sess.  (1900-1901),  chapter  80,  pp.  877-880. 
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[Fifty-rixth  Congress,  first  session.] 

H.  Doc.  1,  Dec.  5,  1899:  President  McKinley's  annual  message,  recommending 
**  appropriate  legislation  in  order  to  carry  into  execution  Article  VII  of  the 
treaty  of  peace  with  Spain,  by  which  the  United  States  assured  the  payment  of 
certain  claims  for  indemnity  of  its  citizens  against  Spain."     (Exhibit,  p.  25.) 

S.  Bill  944,  Dec.  7,  1899:  "To  carry  into  effect  the  stipulations  of  Article  VII  of  the 
treaty  between  the  United  States  and  Spain  concluded  on  December  10,  1898.'* 
Introduced  by  Mr.  DAVIS  (by  request).  (See  S.  Bill  2799,  in  56th  Cong.,  Ist 
and  2d  sess. ) 

S.  Res.  39,  Dec.  18,  1899:  By  Mr.  HOAR,  relative  to  the  condition  of  claims  by 
citizens  of  the  United  States  against  Spain.  (See  S.  Rept.  13;  Record,  vol.  33, 
p.  565.) 

S.  Rept.  13,  Jan.  3, 1900:  By  Mr.  DAVIS,  from  the  Committee  on  Foreign  Relations, 
upon  subject  of  Mr.  Hoar's  Senate  resolution  39,  above.     (Record,  vol.  33,  p.  629.) 

S.  Bill  2374,  Jan.  15,  1900:  By  Mr.  PETTUS,  to  create  a  commission  to  adjudicate 
the  claims  of  citizens  of  the  United  States  growing  out  of  the  destruction  of 
property,  and  for  other  depredations  committed  on  the  island  of  Cuba  during 
the  late  insurrection  on  said  island.  Referred  to  Committee  on  Relations  with 
Cuba.     (Record,  vol.  33,  p.  799.) 

H.  Bill  6632,  Jan.  17,  1900,  in  the  House:  By  Mr.  CATCHINGS,  a  bill  to  create  a 
commission,  etc.  Same  as  Senate  Bill  2374,  by  Mr.  Pettus  in  Senate,  see  above. 
(Record,  vol.  33,  p.  930. ) 

H.  R.  7662,  Jan.  30,  1900:  By  Mr.  POWERS,  to  carry  into  effect  the  stipulations  of 
Article  VII  of  the  treaty  between  the  United  States  and  Spain  concluded  on 
December  10,  1898.  Referred  to  Committee  on  War  Claims.  (Record,  vol.  33, 
p.  1322.) 

H.  Rept.  212,  Feb.  6,  1900:  By  Mr.  HAUGEN,  reporting  back  H.  R.  7662,  with  an 
amendment.  Committed  to  Committee  of  the  W^hole  House  on  the  state  of  the 
Union.     (Record,  vol.  33,  pp.  1322,  1594.) 

H.  R.  11176,  Apr.  30,  1900:  By  Mr.  MAHOX,  to  carry  into  effect  the  stipulations 
of  Article  VII  of  the  treaty  l)etween  the  United  States  and  Spain  concluded  on 
Deceml)er  10,  1898.  Referred  to  Couunittee  on  War  Claims.  (Record,  vol.  33, 
p.  4888.) 

H.  R.  11177,  Apr.  30,  1900:  By  Mr.  MAHOX,  to  carry  into  effect  the  stipulations 
of  Article  VII  of  the  treaty  between  the  United  States  and  Spain  concluded  on 
December  10,  1898.  Referred  to  the  Committee  on  War  Claims.  (Record,  vol. 
33,  p.  4888. ) 

H.  R.  11378,  May  8,  1900:  By  Mr.  MAHON,  to  carry  into  effect  the  stipulations 
!he  treaty  l>etween  the  United  States  and  Spain  concluded  on 
^.     Referred  to  the  Committee  on  War  Claims.     (Record,  vol. 

900:  **To  carry  into  effect  the  stipulations  of  Article  VII  of 
e"  of  1898,  etc.,  reported  adversely,  by  Mr.  DAVIS,  from  the 
eign  Relations,  and  indefinitely  postponed.  (See  S.  Bill  2799, 
ill  944.)     (Record,  vol.  33,  p.  1325.) 

100:  By  Mr.  DAVIS,  from  the  Committee  on  Foreign  Relations, 
to  effect  the  stipulations  of  Article  VII  of  the  treaty  between 
and  Spain  concluded  on  December  10,  1898."    Substitute  for 

bill  (S.  2799)  after  amendment  became  the  act  of  March  2, 
ol.  33,  p.  1325.) 

1900:  Considered,  debated,  amended,  and  passed  by  Senate, 
3p.  3032-3034.) 

1900:  In  House  of  Representatives.     Received  from  Senate 
e  Committee  on  War  Claims.     (Record,  vol.  33,  p.  3149.) 
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S.  Bill  2799,  Mar.  27,  1900:  In  House,  iSenate  Bill  2799  reported  back  from  Commit- 
tee on  War  Claims,  without  amendment,  accompanied  by  a  written  report,  No. 
780.     (Record,  vol.  33,  p.  3409.     H.  Kept.  No.  780.) 
S.  Bill  2799,  Apr.  27, 1900:  In  House,  Senate  Bill  2799  made  special  order  for  the  fol- 
lowing day.     ( Record,  vol.  33,  p.  4790. ) 
S.  Bill  2799,  Apr.  28, 1900:  In  House,  Senate  Bill  2799  debated  and  recommitted  to  the 

Committee  on  War  Claims.     ( Record,  vol.  33,  pp.  481 2-4825. ) 
S.  Bill  2799,  May  9,  1900:  In  House,  Mr.  MAHON  reports  back  Senate  Bill  2799 
with  amendment  (in  the  nature  of  a  substitute),  accompanied  by  a  written 
report,  No.  1423.     ( Record,  vol.  33,  p.  5354;  H.  Rept.  No.  1423. ) 
(The  Senate  Bill  2799,  as  reported  back  to  the  House,  May  9, 1900  (H.  Rept.  1423), 
by  Mr.  Mahon,  was  to  be  amended  by  striking  out  all  after  the  enacting  clause 
and  inserting  in  lieu  thereof  a  new  text,  the  effect  of  which  was  to  confer  upon 
the  United  States  Court  of  Claims  jurisdiction  **to  receive,  examine,  and 
adjudicate  all  claims  of  citizens  of  the  United  States  against  Spain  which  the 
United  States  agreed  to  adjudicate  and  settle  by  the  seventh  article  of  the 
treaty  concluded  between  the  United  States  and  Spain  on  the  10th  day  of 
December,  1898,"  and  requiring  that  the  said  Court  of  Claims  **8h^ll  adjudi- 
cate said  claims  according  to  the  merits  of  the  several  cases,  the  principles  of 
equity,  and  of  international  law.*') 

[Fifty -sixth  Congress,  second  session.] 

H.  Doc.  1,  Dec.  3, 1900:  President  McKinley's  annual  message,  repeating  recommenda- 
tion for  *' appropriate  legislation,"  etc.,  as  ma<le  in  his  precetiing  annual  message, 
of  December  5,  1899,  and  asking  "that  action  be  taken  to  fulfill  this  obligation. 
(Exhibit,  p.  20.) 

H.  R.  13850,  Jan.  14,  1901:  In  the  Senate,  amendment  offered  by  Mr.  LODGE 
(intended  to  be  proposed  to  the  diplomatic  and  consular  appropriation  bill) ,  to 
confer  jurisdiction  upon  the  United  States  Court  of  Claims  to  receive,  examine, 
and  adjudicate  all  claims  under  the  seventh  article  of  the  treaty  between  the 
United  States  and  Spain,  of  December  10,  1898.  Referred  to  the  Committee  on 
Foreign  Relations.     ( Record,  vol.  34,  p.  960. ) 

H.  R,  13850,  Jan.  16, 1901:  In  the  Senate,  Mr.  LODGE  reported  back,  from  the  Com- 
mittee on  Foreign  Relations,  the  amendment  introduced  by  him,  on  the  14th 
instant,  with  an  amendment,  in  the  nature  of  a  substitute,  the  purport  of  which 
was  to  create  a  commission  of  *' three  suitable  persons  learned  in  the  law,"  to 
have  jurisdiction  to  receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the 
United  States  under  the  terms  of  the  seventh  article  of  the  treaty  between  the 
United  States  and  Spain  of  December  10,  1898.  Referred  to  the  Committee  on 
Appropriations,  to  be  considered  in  connection  with  H.  R.  13850,  the  bill  making 
appropriations  for  the  diplomatic  and  consular  service  of  the  United  States,  etc. 
(Record,  vol.  34,  p.  1066.) 

8.  Bill  2799,  Jan.  28,  1901 :  In  the  House,  Senate  Bill  2799  considered,  debated,  and 
further  consideration  postponed  one  week.     (Record,  vol  34,  pp.  1572-1575.) 

S.  Doc.  148,  Jan.  31,  1901:  Injunction  of  secrecy  removed  by  the  Senate  from  the 
instructions  and  all  accompanying  papers  of  the  President  to  the  commissioners 
who  negotiated  the  treaty  with  Spain  at  Paris. 

S.  Bill  2799,  Feb.  4, 1901:  In  the  House,  Senate  Bill  2799  further  considered,  debated, 
amendment  (substitute)  adopted,  and  bill  passeil  House.  (Record,  vol.  34, 
p.  1902.) 

8.  Doc.  148,  Feb.  5, 1901:  Ordered  that  there  l>e  printed  for  the  use  of  the  Senate 
3,000  copies  of  this  document,  No.  148. 

S.  Bill  2799,  Feb.  5,  1901 :  In  Senate,  announcement  that  House  had  passed  Senate 
Bill  2799.     (Record,  vol.  34,  p.  1933. ) 
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S.  Bill  2799,  Feb.  5,  1-901 :  In  Senate,  Senate  Bill  2799  referred  to  Committee  on 
Foreign  Relations.     (Record,  vol.  34,  p.  1951.) 

S.  Bill  2799,  Feb.  6,  1901:  In  Senate,  Senate  Bill  2799,  with  amendments  of  the 
House,  reported  back  by  Mr.  FORAKER,  with  recommendation  of  the  Com- 
mittee on  Foreign  Relations  that  the  Senate  do  not  concur  in  the  House  amend- 
ment, and  requesting  a  conference  on  the  disagreeing  votes  of  the  two  Houses. 
Motion  agreed  to  and  conferees  appointed.     (Record,  vol.  34,  p.  1976.) 

S.  Bill  2799,  Feb.  7,  1901:  House  insists  on  its  amendment  to  Senate  Bill  2799  and 
agrees  to  a  conference,  and  conferees  appointed.     (Record,  vol.  34,  p.  2103.) 

S.  Bill  2799,  Feb.  25,  1901:  In  House,  conference  report  on  Senate  Bill  2799  called 
up,  statement  read,  and,  after  debate,  conference  report  agreed  to  by  House. 
(Record,  vol.  34,  pp.  3002-3005.) 

S.  Bill  2799,  Feb.  26,  1901 :  In  Senate,  conference  report  on  Senate  Bill  2799  called 
up,  read,  discussed,  and  postponed.     (Record,  vol.  34,  pp.  3023,  "3024.) 

S.  Bill  2799,  Feb.  26,  1901:  In  Senate,  conference  report  on  Senate  Bill  2799  again 
considered,  and  debated,  without  final  action.     (Record,  vol.  34,  pp.  3052-3055.) 

S.  Res.,  Feb.  26,  1901,  by  Mr.  PETTIGREW,  relative  to  the  omission  from  Senate 
Document  148  of  a  dispateh  by  Mr.  Hay  to  Mr.  Day,  about  November  1,  1898, 
relative  to  (questions  under  consideration  by  the  United  States  Peace  Commis- 
sioners at  Paris.     (Record,  vol.  34,  pp.  3021-3022.) 

S.  Doc.  148  and  S.  Res.,  Feb.  27,  1901:  Report  by  Mr.  LODGE  on  Senate  Resolution 
of  February  26,  1901,  relative  to  the  omission  from  Senate  Document  148  of  a 
dispatch  from  Mr.  Hay  to  Mr.  Day,  about  November  1,  1898,  stating  that  said 
dispatch  had  been  accidentally  omitted,  and  recommending  that  said  Senate 
Document  148  be  reprinted  contaming  the  Hay  to  Day  dispateh.  (Record, 
vol.  34,  pp.  3099-3100.) 

S.Bill  2799,  Feb.  28, 1901:  In  Senate,  conference  report  on  Senate  Bill  2799  further 
considered,  discussed,  and  agreed  to  by  the  Senate.     (Record,  vol.34,  p. 3196.) 

S.Bill  2799,  Feb.  28,  1901:  In  House,  Speaker  announces  his  signature  to  enrolled 
bill  S.  2799.     (Record,  vol.  34,  p.  3261. ) 

S.  Bill  2799,  Feb.  28,  1901.  In  Senate,  President  pro  tempore  signs  Senate  Bill  2799. 
(Record,  vol.34,  p. 3220.) 

8.  Bill  2799,  March  2,  1901:  In  Senate,  a  message  from  the  President  of  the  United 
States  announces  that  the  President  had  on  this  day  approved  and  signed  Senate 
Bill  2799,  "An  act  to  carry  into  effect  the  stipulations  of  Article  VII  of  the 
treaty  between  the  United  States  and  Spain,  concluded  on  the  10th  day  of 
December,  1898.*'  (Record,  vol.  34,  p.  3436-3437.  Stats.,  56th  Cong.,  2d  seas., 
chap.  80,  p.  877.) 
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Fifty-fifth  Congress,  Third  Session. 

[January  5, 1899,  in  the  Senate.] 
CLAIMS  OF  CITIZENS  AGAINST  SPAIN. 

Mr.  HOAR  submitted  the  following  resolution  (No.  450);  which  was 
considered  by  unanimous  consent,  and  agreed  to: 

Resolved,  That  the  Committee  on  Foreign  Relations  be  directed  to  inquire  and 
report  to  the  Senate  whether  the  proposed  treaty  with  Spain  makes  any  provision 
for  claims  of  citizens  of  the  United  States  against  Spain  which  were  in  existence 
before  the  beginning  of  the  present  war,  the  extent  and  number  of  such  claims,  and 
what  will  be  the  l^al  condition  of  the  same  after  peace  shall  have  been  declared. 
******* 

(Record,  vol.  32,  part  1,  p.  403. 

[January  11, 1899,  In  the  Senate.] 

CLAIMS  OF  CITIZENS  AGAINST  SPAIN. 

Mr.  DAVIS.  I  am  instructed  by  the  Committee  on  Foreign  Rela- 
tions, who  were  directed  by  the  resolution  (No.  450)  submitted  by  the 
Senator  from  Massachusetts  [Mr.  Hoar]  on  the  5th  instant,  to  inquire 
and  report  to  the  Senate  whether  the  proposed  treaty  with  Spain  makes 
any  provision  for  claims  of  citizens  of  the  United  States  against  Spain 
which  were  in  existence  before  the  beginning  of  the  present  war,  etc., 
to  submit  a  written  report  upon  a  portion  of  the  subject  contained  in 
that  resolution.  I  move  that  the  report  (No.  1467)  lie  on  the  table,  and 
that  it  be  printed. 

The  motion  was  agreed  to. 

(Record,  vol.  32,  part  1,  p.  561.) 

[Senate  report  No.  1467,  Fifty-flfth  Congress,  third  session.] 
SENATE  RESOLUTION   NO.  450. 

January  11,  1899. — Ordered  to  lie  on  the  table  and  be  printed. 

Mr.  DAVIS,  from  the  Committee  on  Foreign  Relations,  submitted  the  following 
report  (to  accompany  S.  R.  450) : 

The  Committee  on  Foreign  Relations  makes  the  following  report  upon  a  i)ortion  of 
the  subject  of  Senate  resolution  No.  450,  heretofore  referred  to  it: 

By  the  convention  between  the  United  State**  and  Spain  for  the  settlement  of  claims 
against  each  other,  concluded  February  17,  1834,  Spain  engaged — 
"to  pay  to  the  United  States,  as  the  balance  on  account  of  the  claims  aforesaid,  the 
aum  of  twelve  million  reals  vellon  in  one  or  several  inscriptions,  as  preferred  by  the 
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Government  of  the  United  States,  of  jH*ri)etual  rents  on  the  great  book  of  the  consoli- 
dated debt  of  Spain,  bearing  an  interest  of  live  per  cent  per  annum.  *  *  *  Said 
inscription  or  inscriptions  shall  be  issued  in  conformity  with  the  model  or  form 
annexed  to  this  convention.  *  *  *  And  said  inscriptions  or  the  proceeds  thereof 
shall  be  distributed  by  the  Government  of  the  United  States  among  the  claimants 
entitled  thereto  in  such  manner  as  it  may  deem  just  and  equitable. 

"The  interest  of  the  aforesaid  inscription  or  inscriptions  shall  be  paid  in  Paris 
every  six  months  after  the  exchange  of  the  ratifications  of  this  convention." 

The  model  or  form  of  the  inscription  is  in  Spanish,  and  is  as  follows: 

Model  of  imcription  of  perpetual  rents  on  the  great  book  of  the  consolidated  debt  of  Sjxiin^ 
given  in  compliance  with  the  provisions  of  the  Convention  for  the  Settlement  of  Claims^ 
concluded  February  17 f  1834^  between  the  United  States  and  Spain. 


No. . 

Cupon     de 

pesos 

fuertes  de 
renta    paga- 

dero  en 

de    de 

183—. 

Cupon  No.  1. 


RENTA  PERPETUA  DE  ESPASA,  PAGADERA  EN 
PARIS  A  RAZON  DE  5  P.  0-0  AL  ANO. 

[luscrita  en  el  gran  libro  de  la  Deuda  consolidada.] 

Esta  Inscripcion  se  expide  A  consecuencia  de  un  con- 

venio  celebrado  en  Madrid  en de de 

entre  S.  M.  Catolica  la  Reyna  de  Espafla  y  los  Estados 
Unidos  de  America,  para  el  pago  de  las  feclamaciones 
de  los  ciudadanos  de  dicnos  Estados. 

Inscripcion  No. . 


[Pesos  fuertes  6  sean  francos.] 


El  portador  de  la  presente  tiene  derecho  jI  una  renta 

anual  de pesos  fuertes,  6  sea  de francos 

pagaderos  en  Paris  por  semestres,  en  los  dias de 


de 


por  los  banqueros  de  Espafla  en 


—  y  < 

aquella  capital,  il  razon  de  5  francos  y  40  centimos  por 
peso  fueite,  con  arreglo  al  Rl.  decreto  de  15  Diciembre 
de  1825. 

Consiguiente  al  mismo  real  decreto  se  destina  cada 
afia  il  la  amortizacion  de  esta  renta  uno  por  ciento  de 
su  valor  nominal,  a  interes  compuesto,  cuyo  importe 
sera  empleado  en  su  amortizacion  periodica  al  curso 

corriente    por  dichos    banqueros. — Madrid    de    

de . 

El  St»cretario  de  Estado  y  del  Despacho  de  Hacienda. 

El  Director  de  la  Rl.  Caja  de  Amortizacion. 


[Pesos  fuertes  6  scan  francos.] 
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The  following  is  believed  to  be  an  accurate  tran^^lation  of  the  preceding  form : 


No. - 
Cou 


pon  of 
hard 


pesos  of  in- 
terest paya- 
ble   on    the 

—  of , 

183—, 
Coupon  No.  1. 


PERPETUAL  INTEREST  OF  SPAIN,  PAYABLE 

IN  PARIS  AT  THE  RATE  OF  5  PER 

CENT  PER  ANNUM. 

[Registered  in  the  great  book  of  the  consolidated  debt.] 

This  certificate  of  entry  is  issued  pursuant  to  a  con- 
vention concluded  in  Madrid  on  the of ,  be- 
tween Her  Catholic  Majesty  the  Queen  of  Spain  and 
the  United  States  of  America  for  the  payment  of  claims 
of  citizens  of  the  said  United  States. 

Certificate  of  Entry  No. . 


PRINCIPAL. 


[Hard  pesos,  or  francs.] 


[Hard  pesos,  or  francs.] 


The  bearer  of  this  is  entitled  to  an  annual  interest 
of hard  pesos,  or francs,  jmyable  semi- 
annually in  Pans,  on  the day  of '—  and  • 


day  of  ■ 


•  bv  the  bankers  of  Spain  in  that  capital. 


at  the  rate  of  5  francs  40  centimes  for  each  hard  peso, 
pursuant  to  Roval  decree  of  December  15,  1825. 

Pursuant  to  the  said  Royal  decree  there  shall  be  set 
aside  each  year  for  the  payment  of  this  interest  1  per 
cent  of  its  nominal  value,  at  compound  interest,  the 
proceeds  whereof  shall  be  used  in  the  periodic  pay- 
ment at  the  current  rate  of  exchange  by  said  bankers. 
Madrid, of of . 

The  Secretary  of  State  for  the  Treasury. 

The  Manager  of  the  Royal  Funded  Debt. 


The  word  ** inscription,*'  as  defined  in  the  Royal  Academy  Dictionary,  is  '*annota- 
tion  or  entry  in  the  great  book  of  the  public  debt,  whereby  the  State  recognizes  the 
obligation  to  pay  a  perpetual  interest  on  a  principal  received."  Spain  executed  the 
inscriptions  as  required  by  the  treaty. 

The  amount  of  the  principal  was  about  $600,000,  upon  wliich  Spain  paid  interest 
at  the  rate  of  5  per  cent  per  annum  for  sixty-two  years,  and  has  paid  during  this 
period  $1,767,000.  The  last  payment  of  this  interest  was  made  on  September  9, 1897, 
and  amoimted  to  $28,500. 

"The  effect  of  the  premises  was  that  these  inscriptions  became  a  part  of  the  public 
debt  of  Spain,  perpetual  in  ite  character.  The  obligation  of  Spain  to  pay  them 
according  to  their  tenor  was  not  impaired  by  the  war. 

"With  regard  to  the  shares  held  by  a  government  or  ita  subjects  in  the  public  funds 
of  another,  all  modem  authorities  agree,  we  believe,  that  they  ought  to  be  safe  and 
inviolate.  To  confiscate  either  principal  or  interest  would  be  a  breach  of  good  faith, 
would  injure  the  credit  of  a  nation  and  of  ite  public  securities,  and  would  provoke 
retaliation  on  the  property  of  ite  private  citizens.    ( Woolsey,  Int.  Law,  6th  ed. ,  p.  196. ) 

**One  description  of  property  is  invariably  respected  during  war,  namely,  the 
sums  due  from  the  State  to  the  enemy,  such  as  the  property  which  the  latter  may 
posseee  in  the  public  funds.  This  is  justly  regarded  as  intrusted  to  the  faith  of  the 
nation.    (Manning  Com.  on  Law  of  Nations. )" 

It  is  unnecessary  to  multiply  the  citations  of  authorities  to  sustain  this  principle 
which  is  now  so  flrmly  established  that  Sir  Robert  Phillimore  obser\^es  that  "it  is 
one  which  now  may  be  happily  said  to  have  no  gainsayers.*'  (3  Phill.  Int.  I^w, 
sec.  89.) 
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The  obligations  of  Spain  respecting  this  debt  have  not  been  affected  by  the  war, 
nor  are  they  affected  by  the  treaty  now  before  the  Senate.  That  convention  (Art, 
VII)  operates  only  upon  those  claims  that  "may  have  arisen  since  the  beginning  of 
the  late  insurrection  in  Cuba,"  as  to  which  each  power  relinquishes  to  the  other  all 
claims  of  its  citizens,  and  the  United  States  undertakes  to  "adjudicate  and  settle  the 
claims  of  its  citizens  against  Spain  relinquished"  by  said  article. 

It  has  always  been  customary  to  insert,  or  to  propose  to  insert,  in  treaties  of 
peace,  stipulations  to  revive  or  to  continue  in  force  treaties,  or  parts  of  treaties,  in 
force  before  the  w^ar.  This  practice  began  at  a  very  early  date,  when  it  was  gen- 
erally contended  that  war  abrogated  all  treaties,  and  it  haa  continued  even  as  to 
many  treaties  whose  character  is  such  that  modem  international  law  has  definitely 
established  that  they  revive  and  become  operative  upon  the  conclusion  of  peace, 
ipso  facto,  and  without  any  stipulation  for  their  revival  or  continuance. 

Accordingly  the  American  commissioners,  during  the  recent  negotiations  at  Paris, 
proposed  an  article  that  certain  treaties  with  Spain  (among  which  was  the  treaty  of 
1834,  by  which  the  debt  in  question  was  created)  "should  be  held  to  continue  in 
force."' 

The  Spanish  commissioners  declared  themselves  unable  to  accept  the  article,  on 
the  ground  that — 

"Some  of  the  treaties  to  which  it  referred  were  obsolete,  or  related  to  conditions 
w^hich  no  longer  existed;  and  it  would  involve  a  more  extended  examination  than 
the  joint  commission  was  in  a  position  to  give.  But  this  did  not  imply  that  the 
two  Governments  might  not  take  up  the  subject  themselves."  {Ex.  Doc.  By  confi- 
dential, part  2,  p.  254,  Fifty-fifth  Congress,  second  session.  Y 

It  was,  however,  in  the  opinion  of  your  committee,  unnecessary  to  undertake  to 
revive  or  continue  the  treaty  of  1834,  for  the  reason  that  it  had  been  executed  by 
the  creation  of  a  public  obligation  and  secmrity  of  Spain,  whose  inviolability  did  not 
depend  ujion  the  continuing  force  of  the  treaty,  but  which  was  established  by  the 
fact  that  it  was  an  outstanding  security  of  Spain  and  constituted  a  portion  of  the 
public  debtT)f  that  Kingdom. 

[January  12. 1899,  in  the  Senate.] 

CLAIMS  OF   CITIZENS  AGAINST   SPAIN. 

Mr.  HOAR.  I  move  that  the  Committee  on  Foreign  Relations  be 
discharged  from  further  action  under  Senate  resohition  No.  450.  The 
committee  has  made  a  report  which  answers  the  inquiry  I  desired  to 
have  answered  by  the  resolution,  and  I  understand  from  the  committee 
that  to  comply  literally  with  the  resolution  would  require  a  great  deal 
of  labor,  which  is  unnecessary.  Therefore,  the  committee  having 
made  a  partial  report,  I  move  that  it  be  discharged  from  further 
action  under  the  resolution.  I  understand  that  is  the  desire  of  the 
chairman. 

The  PRESIDENT  pro  tempore.     The  Senator  from  Massachusetts 
moves  that  the  Committee  on  Foreign  Relations  be  relieved  from  the 
ideration  of  resolution  No.  450. 

R.     It  was  a  resolution  of  instruction  to  report  certain 
The  committee  has  reported  all  the  information  that  I 

an  here  used  is  in  S.  Doc.  62,  part  2,  p.  254,  55th  Congress,  3d  sess. 
Doc.  B,  contidentiar'). 
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desired.     Therefoi*e,  I  wish  to  have  the  committee  discharged  from 
further  action  under  the  resolution. 

The  PRESIDENT  pro  tempore.  It  is  so  ordered,  in  the  absence  of 
objection. 

(Record,  vol.  32,  part  1,  p.  602. )  ' 

[February  28, 1899,  in  the  Senate.] 
CLAIMS  AGAINST  SPAIN. 

Mr.  CHILTON  (by  request)  submitted  the  following  resolution; 
which  was  considered,  by  unanimous  consent,  and  agreed  to: 

Resolved,  That  the  Secretary  of  State  be  directed  to  transmit  to  the  Senate  a  list  of 
the  claims  filed  in  the  Department  of  State  by  citizens  of  the  United  States  against 
Spain,  arising  out  of  the  insurrection  in  the  island  of  Cuba,  not  embraced  in  Docu- 
ment No.  79,  Fifty-fourth  Congress,  second  session. 

(Record,  vol.  32,  part  3,  p.  2536. ) 

[March  3, 1899,  In  the  Senate.] 
CLAIMS  AGAINST   SPAIN. 

The  VICE-PRESIDENT  laid  before  the  Senate  the  following  mes- 
sage from  the  President  of  the  United  States;  which  was  read,  and 
was,  on  motion  of  Mr.  Chilton,  ordered  to  lie  on  the  table  and  be 
printed  (S.  Doc.  168,  55th  Cong.,  3d  sess.): 

[This  is  a  message  transmitting  a  report  from  the  vSecretary  of  State  submitting  a 
list  of  claims  against  Spain,  grondng  out  of  the  insurrection  in  Cuba,  filed  in  the 
Department  of  State,  not  embraced  in  Senate  Document  No.  79,  Fifty-fourth  Congress, 
second  session,  and  is  designated  **  Senate  Document  No.  168,  Fifty-fifth  Congress, 
third  seaeion,"  which  see.] 

(Record,  vol.  32,  part  3,  p.  2813. ) 

[Senate  Document  No.  168,  Fifty-fifth  Conifress,  third  session.] 
CLAIMS   AGAINST  SPAIN. 

Mesmge  from  the  President  of  the  United  States,  transmitting,  in  response  to  the  resolution 
of  the  Senate  of  February  28,  1899,  a  report  from  tlie  Secretary  of  State  submitting  a  list 
of  claims  of  citizens  of  the  United  States  against  Spain,  groiiing  out  of  the  insurrection  in 
CWw. 

March  3,  1899. — I^id  on  the  table  and  ordered  to  be  printed. 

To  the  Senate: 

In  reponse  to  the  resolution  of  the  Senate  of  February  28  last,  directed  to  the  Sec- 
retary of  State,  I  transmit  a  rei)ort  from  that  oflicer,  submitting  a  list  of  claims  against 
Spain,  growing  out  of  the  insurrection  in  Cuba,  filed  in  the  Department  of  State,  not 
embraced  in  Senate  Document  No.  79,  Fifty-fourth  Congress,  second  session. , 

William  McKinley. 
Executive  Mansion, 

Washington,  March  3,  1899, 

634a— 01 2 


Digitized  by 


Google 


18 


?cretary  of  State,  in  response  to  the  resolution  of  the  Senate 

,  and  reading  as  follows: 

Secretary  of  State  be  directed  to  transmit  to  the  Senate  a  list 

le  Department  of  State  by  citizens  of  the  United  States  against 

he  insurrection  in  the  island  of  Cuba,  not  embraced  in  Docu- 

rth  Congress,  second  session/' 

lit  a  list  of  claims  against  Spain,  growing  out  of  the  insurreo- 

he  Deparment  of  State,  not  embraced  in  Senate  Document  Na 

ess,  second  session. 

ted. 

John  Hay. 

TE, 

I,  March  S,  189Q. 


oaiyiy  growing  out  of  the  insurrection  in  CubUj  filed  in  the  Depaiir 
braced  in  Senate  Documeni  No.  79,  Fifty-fourth  Congress,  second 


Ground  of  claim. 


Amount 
claimed. 


samuel  P.  Colt, 


ido. 


M.  de  los. 


Seizure  of  vessels 

Property  losses 

Imprisonment  and  expulsion. 

do 

do 

Property  losses 

do 

do 

do 

do 

do 

do 

do 

Arrest  and  expulsion 

Property  losses 

do 


.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 

.do. 
.do. 


Arre«t  and  imprisonment 

Pnjperty  losses 

do 

do 

Imprisonment 

do 

do 

Arrest  and  imprisonment  and  property  loss. 

Property  losses 

.do, 


.do. 
.do. 
.do. 
.do. 
.do. 
.do. 


Imprisonment  and  expulsion. 

Property  losses 

Killing  of  husband 

Property  loss 

do 

....do 

....do 

do 

'  Arrest  and  imprisonment 

>  Not  stated. 


i}) 

8277,835.00 

10.000.00 

2,000.00 

10,000.00 

208,501.50 

157,629.54 

35,000.00 

159,150.00 

62.000.00 

»),000.00 

59, 125. 17 

94,000.00 

50,000.00 

55.000.00 

1.379,130.00 

2.1(52,514.27 

90,667.00 

15,068.10 

15,068.10 

15,068.10 

15.056.10 

15,068.10 

15,068.10 

626.250.00 

150,000.00 

48,940.00 

3,531.00 

69.237.60 

60,000.00 

36,000.00 

8.000.00 

10,000.00 

67,250.00 

9,400.00 

3,009.75 

99,660.00 

86,718.00 

700,000.00 

434,418.00 

879,260.00 

60,000.-00 

216.666.66 

100,000.00 

0) 

201.029.00 
248.339.50 

52,703.33 
6,000.00 

50,000.00 
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LUt  of  claims  against  Spahiy  growing  out  of  the  insurrection  in  Cuha^  filed  in  the  Depart- 
ment of  State,  not  embraced  in  Senate  Document  No.  79,  Fifty-fourth  Congress,  second 
session — Continued . 


Name  of  claimant. 


Groand  of  claim. 


DoQue,  Francisco  D Property  loss 


do. 
do. 
do. 


Imprisonment  and  property  losses. 

Property  losses 

do 

....do 

do 

Detention  of  tobacco 

Imprisonment , 


.do. 
.do. 
.do. 
.do. 
.do. 


Durio,  Dolores  Garcia 

Estorino  de  Muro,  Mrs.  Catallna 

Ferrer.  C.  F 

Gonzalez,  Jose 

Gonzalez.  Joan,  jr 

Heidegger,  Henry 

Hernandez  y  AsambarrI,  A.'  C. . . 

Hernandez,  Roea . : 

Hemsheim  Bros.  &  Co.,  Limited 

Hohenstein.  Victor . 

Hugnet,  Alfredo  H I  Property  losses, 

Do I  Imprisonment 

Jemot,  Charles Property  losses 

Kes^ll,  Teresa  M I do 

Larriea,  Francis  J Imprisonment 

Lombard,  Joseph  R.,  and  wife I  Property  losses 

Lopez,  Manuel  F do 

Machadoy  Plana,  J I do, 

Madan,  Antonio  C do 

Maden,  Maria  J.,  Rosa  R.,  Antonio  C,  and   do 

William  O. 

Marx,  Louis 

Masses.  Jose  D 

Mesa,  Jose  Antonio 

Meulener,  Auinistin 

Montalvo  y  de  la  Cantera  de   Martinez, 

Mrs.  M. 

Morales,  Jose  S 

Morewood  &  Co 

Morgan,  Maria  L 

Morgan,  Thos.  Moran,  Chas.,  et  al 

Xarcisaa  Sugar  Co 

Narlno.  Maria  Isabel 

Owen,  Thos.  J.,«feCo 

Patterson,  Serafina  C,  et  al 

Perez,  Casimiro 

Perozo.  Diego  J 

Piedra,  Pedro  Y 

Pons,  Femand 

Porras,  Manuel  Ruiz 

Portoondoy  Barcelo,  J.  F i 

Quesada.  E.  E.  de,  C.  V.  de,  and  E.  E 

Ramos,  Emilio 

Rlbon,Tho8.G.<feR.G 

RIgney,  Joseph 

Robinson,  Geo.  B 

Rodriguez,  Eva  A 

Rodriguez,  Miguel 

RosarTo  Sugar  Co i do 

Rosa.  Charles I do 

Rossell,  Juan i do 

Rubio,  Rafael  de  J ; do 

Ruiz,  Mrs.  Ricardo Imprisonment  and  death  of  husband 

Scott,  Charles  R I  Imprisonment  and  expulsion 

Soria,  Francisco  M i  Property  losses 

Taylor.MariaL..  Hitchcock,  Mary  W.,etal. I do 

Terry  y  Dortlcaa,  F.  J i do 

Tolon,  Samuel  T | do 

Toscano,  Antonio  M , do 

Trltor,  Leonardo | do 

ValdiTia,  Jose  de  J : do 

Villegas,  Federico  J Impressment  of  propperty 

Welcn,  Edward  L '  Property  losses 

Western  National  Bank  of  New  York , do 

Yznaga,  A.  M do 

Yznaga,  A.  M.,  estate  of ! do 

Yznaga,  Alejo i do 

Vznagadel  Valle,  Nativldad ! do 

Yznaga,  Jo0e  M do 

Zaidlyar,  Leopoldo  A i do 


Amount 
claimed. 


....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

Imprisonment 

Property  losses 

Property  losses  and  personal  suffering. 

Property  losses 

do 

....do 

....do 

Arrest  and  imprisonment 

Property  losses 


$16,000.00 

200,000.00 

167,628.00 

66,584.97 

160,198.00 

19,012.23 

439,000.00 

8,500.00 

7,433.00 

44,484.00 

200,000.00 

186,666.00 

75,000.00 

14,924.80 

97,089.00 

260,000.00 

50,650.00 

1,500.00 

240,000.00 

39,488.00 

58,500.00 

56,360.00 
185,338.88 
117,335.00 

74,610.00 
140.500.00 

399.560.00 

28, 152. 98 

10.007.30 

112,326.57 

3^17,000.00 

23,775.51 

75,000.00 

17,750.00 

265,000.00 

5,000.00 

662,424.85 

624,974.81 

25,000.00 

145,000.00 

273,330.00 

9,060.00 

284,273.68 

,006,000.00 

3.500.00 

60,000.00 

61,099.00 

650,000.00 

260,000.00 

29,330.00 

28,177.00 

75,000.00 

60,000.00 

17,799.90 

91,095.00 

771,269.70 

265,000.00 

26.000.00 

13,940.00 

24,145.35 

313,846.57 

68,432.61 

361,963.13 

36,000.00 

16,500.00 

201,096.67 

6,666.66 

6,000.00 


1  Not  stated. 
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[Fifty-fifth  Congress,  third  session.] 

SENATE  BILL  5594,  TO  CARRY  INTO  EFFECT  THE  STIPULATIONS  OF 
ARTICLE  VII  OF  THE  TREATY  BETWEEN  THE  UNITED  STATES  AND 
SPAIN   CONCLUDED   DECEMBER   10,  1898. 

In  the  Senate  of  the  United  States,  March  3,  1899,  Mr.  DAVIS, 
from  the  Committee  on  Foreign  Relations,  reported  the  following  bill; 
which  was  read  twice,  and  ordered  to  be  printed.     *     ♦     ♦ 

Mr.  DAVIS.  I  am  directed  by  the  Committee  on  Foreign  Relations, 
to  whom  the  subject  was  referred,  to  report  a  bill  and  to  ask  that  it 
be  placed  on  the  Calendar. 

The  bill  (S.  5594)  to  carry  into  effect  the  stipulations  of  Article  VII 
of  the  treaty  between  the  United  States  and  Spain  concluded  on  the 
10th  day  of  December,  1898,  was  read  by  its  title. 

The  VICE-PRESIDENT.     The  bill  will  be  placed  on  the  Calendar. 

(Record,  vol.  32,  part  3,  p.  2775;  see  Exhibit,  S.  Bill  5594.) 
[8.  Bill  5594,  Fifty-fifth  Congress,  third  session.] 
March  3,  1899. 

Mr.  DAVIS,  from  the  Committee  on  Foreign  Relations,  reported  the  following  bill; 
which  was  read  twice,  and  ordered  to  be  printed. 

A  BILL  to  carry  into  eflfect  the  stipulations  of  article  seven  of  the  treaty  between  the  United  States 
and  Spain  concluded  on  the  tenth  day  of  December,  eighteen  hundred  and  ninety-eight. 

Be  U  eti&cted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  upon  the  exchange  of  ratifications  of  the  treaty  of  {>eace 
concluded  on  the  tenth  day  of  December,  eighteen  hundred  and  ninety-eight,  between 
the  United  States  and  Spain,  the  President  of  the  Unites^  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  shall  appoint  three  suitable  persons  who  shall  con- 
stitute a  board  of  commissioners,  to  meet  at  the  city  of  Washington,  whose  duty  it 
shall  be  to  receive  and  examine  all  claims  of  citizens  of  the  United  States  upon  the 
Government  of  Spain  which  are  to  be  adjudicated  and  settled  by  the  United  States 
in  accordance  with  the  seventh  article  of  the  said  treaty,  and  w^hich  may  be  pre- 
sented to  the  said  board  of  commissioners,  and  to  decide  thereon  according  to  the 
merits  of  the  several  cases,  the  principles  of  equity,  and  the  law  of  nations. 

Sec.  2.  That  each  of  the  members  of  the  said  board  of  commissioners  shall  take 

the  oath  of  office  prescribed  by  law  to  be  taken  by  all  officers  of  the  United  States, 

and  all  vacancies  which  shall  occur  in  said  board  shall  be  filled  in  the  same  manner 

'''led  occurring  in  offices  under  the  Constitution  of  the  United 

laid  board  of  commissioners  shall  have  a  secretary,  versed  in  the 
h  languages,  to  be  appointed  by  the  President,  by  and  with  the 
of  the  Senate;  and  the  said  board  is  hereby  authorized  to  appoint 
e  all  needful  rules  and  regulations,  not  contrary  to  the  laws  of 
or  carrying  their  said  commission  into  full  effect. 
President  may  designate  a  counsellor  at  law,  admitted  to  practice 
rt  of  the  United  States,  to  appear  as  counsel  for  the  United  States 
itereste  of  the  Government  in  all  claims  filed  under  this  Act,  and 
e  the  right  to  appear  in  person  or  by  attorney  before  the  said 
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Sec.  5.  That  the  said  board  shall  hold  its  first  meeting  as  soon  as  conveniently 
may  be  after  the  appointment  of  its  members,  and  it  shall  exist  for  one  year  from 
the  date  of  its  organization,  but  should  it  be  found  impracticable  to  complete  its 
work  within  one  year,  the  President  may,  by  proclamation,  extend  its  duration  for 
a  period  not  exceeding  six  months.  No  claim  shall  be  considered  unless  presented 
to  the  board  within  six  months  from  the  date  of  its  organization,  and  the  board  shall 
give  notice  by  public  advertisement  as  soon  after  it  is  organized  as  may  be  that  it  is 
ready  to  receive  such  claims  for  adjudication  and  settlement. 

Sec.  6.  That  each  of  the  said  commissioners  shall  have  authority  to  administer 
oaths  in  all  matters  pertaining  to  said  claims,  and  every  person  knowingly  and  will- 
fully swearing  or  affirming  falsely  in  relation  to  any  of  said  claims,  shall  be  deemed 
guilty  of  perjury,  and  shall,  upon  conviction,  suffer  such  punishment  as  is  provided 
by  the  laws  of  the  United  States  for  that  offense. 

Sec.  7.  That  all  records,  documents  and  papers  which  now  are,  or  hereafter,  until 
the  close  of  said  commission,  may  come  into  the  possession  of  the  Department  of 
State,  having  relation  to  said  claims,  or  official  copies  thereof,  shall  be  delivered  to 
the  board  and  be  given  such  weight  as  evidence  as  the  board  shall  think  just;  and  as 
soon  as  the  business  of  the  board  shall  be  completed,  the  records,  documents  and  all 
other  papers  in  its  possession  shall  be  deposited  in  the  Department  of  State. 

Sec.  8.  That  in  ascertaining  the  damages  that  claimants  may  have  suffered,  the 
memorials,  affidavits,  and  depositions,  and  any  other  papers  relating  to  the  said 
claims  filed  in  the  Department  of  State,  or  official  copies  thereof,  may  be  read  in 
evidence:  Provided,  That  no  affidavit  shall  be  read  except  where  it  appears  to  the 
satisfaction  of  the  board  that  the  testimony  of  the  affiant  can  not  be  taken  by  a  com- 
mission upon  interrogatories. 

Sec.  9,  That  the  board,  at  the  close  of  its  labors,  shall  report  to  the  Secretary  of 
State  all  the  awards  as  finally  rendered,  and  the  Secretary  of  State  thereupon  shall 
transmit  copies  of  all  such  awards  to  the  Secretary  of  the  Treasury,  who  shall  pay  the 
said  awards  respectively  to  the  persons  in  whose  favor  the  same  shall  have  been 
made,  or  to  their  executors,  administrators,  or  assigns,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated. 

Sec.  10.  That  the  compensation  of  each  commissioner  and  of  the  counsel  of  the 
United  States  shall  be  at  the  rate  of  five  thousand  dollars  per  annum;  of  the  secre- 
tary, three  thousand  dollars  per  annum,  and  of  the  clerk  twelve  hundred  dollars  per 
annum,  to  commence  from  the  organization  of  the  commission,  and  to  be  paid 
monthly  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Sec.  11.  That  the  President  of  the  United  States  is  hereby  authorized  to  make  such 
provision  for  the  contingent  expenses  of  the  commission  as  he  may  deem  proper,  the 
same  to  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Fifty-sixth  Congress,  first  session. 

[December  6, 1899;  House  Document  1.] 

Annual  message  of  the  President  of  the  United  States  communicated 
to  the  two  Houses  of  Congress  at  the  beginning  of  the  first  session  of 
the  Fifty -sixth  Congress,  December  5,  1899. 

*  *  *  *  *  »  * 

I  would  recommend  appropriate  legislation  in  order  to  carry  into 
execution  Article  VII  of  the  treaty  of  peace  with  Spain,  by  which  the 
United  States  assured  the  payment  of  certain  claims  for  indemnity  of 
its  citizens  against  Spain. 

♦  ♦**♦*♦ 
(H.  Doc.,  1,  56th  Cong.,  Ist  sees.;  Exhibit,  Dec.  5,  1899,  p.  25.) 
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[December  7, 1899,  in  the  Senate.] 

Mr.  DAVIS  (by  request)  introduced  a  bill  (S.  944)  to  carry  into 
effect  the  stipulations  of  Article  VII  of  the  treaty  between  the  United 
States  and  Spain  concluded  on  the  10th  day  of  December,  1898;  which 
was  read  twice  by  its  title,  and  referred  to  the  Committee  on  Foreign 
Relations. 

(Record,  vol.  33,  pp.  134,  1325.     Exhibit,  S.  Bill  944.     Exhibit,  S.  Bill  2799.) 

[S.  Bill  944,  Fifty-sixth  Confess,  first  session.] 

In  the  Senate  of  the  United  States. 

Dbcbmber  7,  1899. 

Mr.  DAVIS  (by  request)  introduced  the  following  bill;- which  was  read  twice  and 
referred  to  the  Committee  on  Foreign  Relations: 

A  BILL  to  carry  Into  effect  the  stipulations  of  article  seven  of  the  treat}'  between  the  United  States 
and  Spain  concluded  on  the  tenth  day  of  December,  eighteen  hundred  and  ninety-eight. 

Be  it  enacted  by  the  Senate  and  Houu  of  Representatives  of  the  United  States  of  America 
in  Congress  assembledy  That  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  shall  appoint  three  suitable  persons  who  shall  con- 
stitute a  board  of  commissioners,  to  meet  at  the  city  of  Washington,  whose  duty  it 
shall  be  to  receive  and  examine  all  claims  of  citizens  of  the  United  States  upon  the 
Government  of  Spain  which  are  to  be  adjudicated  and  settled  by  the  United  States 
in  accordance  with  the  seventh  article  of  the  said  treaty,  and  which  may  be  pre- 
sented to  the  said  board  of  commissioners,  and  to  decide  thereon  according  to  the 
merits  of  the  several  cases,  the  principles  of  equity,  and  the  law  of  nations. 

Sec.  2.  That  each  of  the  members  of  the  said  board  of  commissioners  shall  take 
the  oath  of  office  prescribed  by  law  to  be  taken  by  all  officers  of  the  United  States, 
and  all  vacancies  which  shall  occur  in  said  board  shall  be  filled  in  the  same  manner 
as  vacancies  are  filled  occurring  in  offices  under  the  CJonstitution  of  the  United  States. 

Sec.  3.  That  the  said  board  of  commissioners  shall  have  a  secretary,  versed  in  the 
English  and  Spanish  languages,  to  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate;  and  the  said  boani  is  hereby  authorized  to  appoint 
a  clerk,  and  to  make  all  needful  rules  and  regulations,  not  contrary,  to  the  laws  of  the 
United  States,  for  canying  their  said  conamission  into  full  effect. 

Sec.  4.  That  the  President  may  designate  a  counsellor  at  law,  admitted  to  practice 
in  the  Supreme  Court  of  the  United  States,  to  appear  as  counsel  for  the  United 
States  and  represent  the  interests  of  the  Government  in  all  claims  filed  under  this 
Act,  and  claimants  shall  have  the  right  to  appear  in  person  or  by  attorney  before  the 
said  board. 

Sec.  5.  That  the  said  board  shall  hold  its  first  meeting  as  soon  as  conveniently 
may  be  after  the  appointment  of  its  members,  and  it  shall  exist  for  one  year  from 
the  date  of  its  organization,  but  should  it  be  found  impracticable  to  complete  its 
work  within  one  year,  the  President  may,  by  proclamation,  extend  its  duration  for 
a  period  not  exceeding  six  months.  No  claim  shall  l)e  considered  unless  presented 
to  the  board  within  six  months  from  the  date  of  its  organization,  and  the  board  shall 
give  notice  by  public  advertisement  as  soon  after  it  is  organized  as  may  be  that  it  is 
ready  to  receive  such  claims  for  adjudication  and  settlement. 

Sec.  6.  That  each  of  the  said  commissioners  shall  have  authority  to  administer 
oaths  in  all  matters  pertaining  to  said  claims,  and  every  p)er8on  knowingly  and  will- 
fully swearing  or  affirming  falsely  in  relation  to  any  of  said  claims  shall  be  deemed 
guilty  of  perjury,  and  shall,  upon  conviction,  suffer  such  punishment  as  is  provided 
by  the  laws  of  the  United  States  for  that  offense. 
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Sbc.  7.  That  all  records,  documents  and  papers  which  now  are,  or  hereafter,  until 
the  close  of  said  commission,  may  come  into  the  possession  of  the  Department  of 
State,  having  relation  to  said  claims,  or  official  copies  thereof,  shall  be  delivered  to 
and  examined  by  the  board  and  be  given  such  weight  as  evidence  as  the  board  shall 
think  just;  and  as  soon  as  the  business  of  the  board  shall  be  completed,  the  records, 
documents  and  all  other  papers  in  its  possession  shall  be  deposited  in  the  Depart- 
ment of  State:  Provided,  That  the  papers  in  any  claim  of  which  the  board  shall 
decide  it  has  not  jurisdiction  may  be  returned  to  the  claimant. 

Sec.  8.  That  in  ascertaining  the  damages  that  claimants  may  have  suffered,  the 
memorials,  affidavits,  and  depositions,  and  any  other  papers  relating  to  the  said 
claims  filed  in  the  Department  of  State,  or  official  copies  thereof,  may  be  read  in 
evidence  on  either  side  and  considered  as  aforesaid  by  the  board:  Provided^  That  in 
aU  cases  where,  in  the  opinion  of  the  board,  it  is  practicable,  testimony  for  the 
claimant  or  the  Government  shall  be  taken  by  a  commission  upon  interrogatories. 

Sbc  9.  That  the  board,  at  the  close  of  its  labors,  shall  report  to  the  Secretary  of 
State  all  the  awards  as  finally  rendered,  and  the  Secretary  of  State  thereupon  shall 
transmit  copies  of  all  such  awards  to  the  Secretary  of  the  Treasury,  who  shall  pay 
the  said  awards  respectively  to  the  persons  in  whose  favor  the  same  shall  have  been 
made,  or  to  their  executors,  administrators,  or  assigns,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated. 

Sbc.  10.  That  the  compensation  of  each  commissioner  and  of  the  counsel  of  the 
United  States  shall  be  at  the  rate  of  five  thousand  dollars  per  annum;  of  the  secre- 
tary, three  thousand  dollars  per  annum,  and  of  the  clerk  twelve  hundred  dollars  per 
annum,  to  commence  from  the  organization  of  the  commission,  and  to  be  paid 
monthly  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

Sbc.  11.  That  the  President  of  the  United  States  is  Hereby  authorized  to  make  such 
provision  for  the  contingent  expenses  of  the  commission  as  he  may  deem  proper,  the 
same  to  be  paid  out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

pecember  18,  1899,  in  the  Senate.] 

CLAIMS   AGAINST   SPAIN. 

Mr.  HOAR  offered  the  following  resolution  (S.  Res.  39);  which  was 
considered  by  unanimous  consent,  and  agreed  to: 

Besolvedy  That  the  Committee  on  Foreign  Relations  be  directed  to  inquire  and 
report  to  the  Senate  at  an  early  day  the  character  and  conditions  of  claims  by  citizens 
of  the  United  States  against  the  Government  of  Spain  outstanding  at  the  beginning 
of  the  late  war,  and  what,  if  any,  pro^i8ion  has  been  made  for  their  payment,  and  to 
inform  the  Senate,  if  no  such  provision  has  been  made,  what  remedy  should  be  pur- 
Bned  by  the  claimants. 

Mr.  HOAR.  Mr.  President,  I  desire  to  say  that  I  have  shown  the 
resolution  to  the  Committee  on  Foreign  Relations.  Applications  are 
beginning  to  come  to  me  by  letter,  as  I  suppose  they  are  to  other  Sena- 
tors, from  persons  having  various  old  claims  against  Spain.  A  large 
part  of  the  information  required  in  the  resolution  was  given  by  a 
report  drawn  by  the  chairman  of  the  Committee  on  Foreign  Relations 
at  the  last  session.  This  resolution  merely  inquires  as  to  all  the  claims. 
I  thought  it  the  better  course,  under  the  circumstances,  to  address  the 
inquiry  to  the  committee  rather  than  to  the  Department  of  State,  as 
the  committee  will  be  less  hampered  by  any  difficulties  with  foreign 
countries  in  regard  to  the  matter. 
(Record,  vol.  33,  pt.  l,p.565.) 
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[January  3,  1900,  in  the  Senate.] 
REPORTS  OF   COMMITTEES. 

Mr.  DAVIS,  from  the  Committee  on  Foreign  Relations,  who  were 
instructed  by  a  resolution  of  the  Senate  (No.  39),  of  December,  18, 1899, 
submitted  by  Mr.  Hoar,  to  inquire  and  report  in  regard  to  claims  of 
citizens  of  the  United  States  against  the  Government  of  Spain,  sub- 
mitted a  report  (S.  Report  13)  thereon. 
(Record,  vol.  33,  pt.  l,p.629;  S.  Report  13.) 

[Senate  Report  No.  13,  Fifty-sixth  Congress,  first  session.] 
CLAIMS  or  CITIZENS  OF  THE   UNITED  STATES   AGAINST  THE  GOVERNMENT  OF  SPAIN. 

Januaby  3,  1900. — Ordered  to  be  printed  and  lie  on  the  table. 

Mr.  DAVIS,  from  the  Committee  on  Foreign  Relations,  submitted  the  following 
report  (to  accompany  Senate  Res.  No.  39): 

The  Committee  on  Foreign  Relations  report,  in  response  to  the  following  resolu- 
tion, which  passed  the  Senate  December  18,  1899: 

^^  Resolved,  That  the  Committee  on  Foreign  Relations  be  directed  to  inquire  and 
report  to  the  Senate  at  an  early  day  the  character  and  conditions  of  claims  by  citizens 
of  the  United  States  against  the  Government  of  Spain  outstanding  at  the  beginning 
of  the  late  war,  and  what,  if  any,  provision  has  been  made  for  their  payment,  and 
to  inform  the  Senate,  if  no  such  pro\d8ion  has  been  made,  what  remedy  should  be 
pursued  by  the  claimants." 

I. 

On  the  11th  day  of  January,  1899,  this  committee  submitted  the  following  report 
as  to  claims  between  the  United  States  and  Spain  disposed  of  by  the  convention  of 
February  17,  1834,  between  those  Governments: 

"The  Committee  on  Foreign  Relations  makes  the  following  report  upon  a  portion 
of  the  subject  of  Senate  resolution  No.  450,  heretofore  referred  to  it: 

"By  the  convention  between  the  United  States  and  Spain  for  the  settlement  of 
claims  against  each  other,  concluded  February  17,  1834,  Spain  engaged  *to  pay  to 
the  United  States,  as  the  balance  on  account  of  the  claims  aforesaid,  the  sum  of 
12,000,000  reals  vellon,  in  one  or  several  inscriptions,  as  preferred  by  the  Govern- 
ment of  the  United  States,  of  perpetual  rents  on  the  great  book  of  the  consolidated 
debt  of  Spain,  bearing  an  interest  of  5  per  cent  per  annum.  *  *  *  Said  inscrip- 
tion or  inscriptions  shall  be  issued  in  conformity  with  the  model  or  form  annexed 
to  this  convention.  *  *  *  And  said  inscriptions  or  the  proceeds  thereof  shall  be 
distributed  by  the  Government  of  the  United  States  among  the  claimants  entitled 
thereto  in  such  manner  as  it  may  deem  just  and  equitable. 

"'The  interest  of  the  aforesaid  inscription  or  inscriptions  shall  be  paid  in  Paris 
every  six  months  after  the  exchange  of  the  ratifications  of  this  convention.'  ** 
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The  model  or  form  of  the  inscription  is  in  Spanish,  and  is  as  follows: 

Modd  of  inscription  of  perpetual  rents  on  the  great  book  of  the  consolidated  debt  of  Spain^ 
given  in  compliance  with  the  prorisions  of  the  Convention  for  the  Settlement  of  ClaimSy 
eonduded  February  17 y  1SS4,  between  the  United  States  and  Spain. 


No. . 

Cupo  n    de 

pesos 

fuertes  de 
renta    paga- 

dero  en 

de    de 

18a—. 

Cupon  No.  1. 


RENTA  PERPETUA  DE  ESPA5JA,  PAGADERA  EN 
PARIS  A  RAZON  de  5  P.  0-0  AL  ANO. 

[Inecrita  en  el  gran  libro  de  la  Deuda  consolidada.] 

Esta  Inscripcion  se  expide  d  consecuencia  de  un  con- 

venio  celebrado  en  Madrid  en de de 

entre  S.  M.  Catolica  la  Reyna  de  Espafia  y  los  Estados 
Unidos  de  America,  para  el  pago  de  las  reclamaciones 
de  los  ciudadanos  de  dichos  Estados. 


Inscbipcion  No. 


RENTA. 


CAPITAL. 

[PC806  fuertes  6  scan  francos.]     |      [Pesos  fuertes  6  sean  francos.] 

El  portador  de  la  presente  tiene  derecho  &  una  renta 

anual  de pesos  fuertes,  6  sea  de francos  paga- 

deros  en  Paris  por  semestres,  en  los  dias de y  de 

,  por  los  banqueroB  de  EspaAa  en  aquella  capital, 

d  razon  de  5  francos  y  40  centimos  por  peso  fuerte, 
con  arreglo  al  Rl.  decreto  de  15  Diciembre  ne  1825. 

Consiguiente  al  mismo  real  decreto  se  destina  cada 
afia  d  la  amortizacion  de  esta  renta  uno  por  ciento  de 
su  valor  nominal,  d  in  teres  compuesto,  cuyo  importe 
sera  empleado  en  su  amortizacion  periodica  al  curso 
corriente  por  dichos  banqueros. — Madrid  de de . 

El  Secretario  de  Estado  y  del  Despacho  de  Hacienda. 

El  Director  de  la  Rl.  Caja  de  Amortizacion. 


The  following  is  believed  to  be  an  accurate  translation  of  the  above  form: 


No. . 

Coupon    of 

hard 

pesos  of  in- 
terest pay- 
able on  the 
—  of , 

isa-. 

Coupon  No.  1. 


PERPETUAL  INTERP:8T  OF  SPAIN,  PAYABLE  IN 

PARIS  AT  THE  RATE  OF  5  PER  CENT 

PER  ANNUM. 

[Registered  in  the  great  book  of  the  consolidated  debt.] 

This  certificate  of  entry  is  issued  pursuant  to  a  conven- 
tion concluded  in  Madrid  on  the of ,  between 

Her  Catholic  Majesty  the  Queen  of  Spain  and  the  United 
States  of  America  for  the  payment  of  claims  of  citizens  of 
the  said  United  States. 


Certificate  op  Entry  No. 


PRINCIPAL. 
[Hard  pesos,  or  francs.] 


INTEREST. 


[Hard  pesos,  or  francs.] 


The  bearer  of  this  is  entitled  to  an  annual  interest  of 

hard  pesos,  or francs,  payable  semiannually 

in  Paris,  on  the day  of and day  of 

by  the  bankers  of  Spain  in  that  capital,  at  the  rate  of  5 
francs  40  centimes  for  each  hard  pet»o,  pursuant  to  Royal 
decree  of  December  15,  1825. 

Pursuant  to  the  said  Royal  decree  there  shall  be  set 
aside  each  year  for  the  payment  of  this  interest  1  per  cent 
of  its  nominal  value,  at  compound  interest,  the  proceeds 
whereof  shall  be  used  in  the  periodic  payment  at  the 

current  rate  of  exchange  by  said  bankers.     Madrid, 

of of . 

The  Secretary  of  State  for  the  Treasury. 

The  Manager  of  the  Royal  Funded  Debt. 
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"The  word  'inscription/  as  defined  in  the  Royal  Academy  Dictionary,  is  'annota- 
tion or  entry  in  the  great  book  of  the  public  debt,  whereby  the  State  recognizes  the 
obligation  to  pay  a  perpetual  interest  on  a  principal  received/  Spain  executed  the 
inscriptions  as  required  by  the  treaty. 

**  The  amount  of  the  principal  was  about  $600,000,  upon  which  Spain  paid  interest 
at  the  rate  of  5  per  cent  per  annum  for  sixty-two  years,  and  has  paid  during  this 
period  $1,767,000.  The  last  payment  of  this  interest  was  made  on  September  9, 1897, 
and  amounted  to  $28,500. 

**  The  effect  of  the  premises  was  that  these  inscriptions  became  a  part  of  the  public 
debt  of  Spain,  perpetual  in  its  character.  The  obligation  of  Spain  to  pay  them  accord- 
ing to  their  tenor  was  not  impaired  by  the  war. 

"  With  regard  to  the  shares  held  by  a  government  or  its  subjects  in  the  public  funds 
of  another,  all  modern  authorities  agree,  we  believe,  that  they  ought  to  be  safe  and 
inviolate.  To  confiscate  either  principal  or  interest  would  be  a  breach  of  good  faith, 
would  injure  the  credit  of  a  nation  and  of  its  public  securities,  and  would  provoke 
retaliation  on  the  property  of  its  private  citizens.  ( Woolsey ,  Int.  Law,  6th  ed., 
p.  196.) 

*'  One  description  of  property  is  invariably  respected  during  war,  namely,  the  sums 
due  from  the  State  to  the  enemy,  such  as  the  property  which  the  latter  may  poaseaB 
in  the  public  funds.  This  is  jiLstly  regarded  as  intrusted  to  the  faith  of  the  nation. 
(Manning  Com.  on  Law  of  Nations.) 

"  It  is  unnecessary  to  multiply  the  citations  of  authorities  to  sustain  this  principle, 
which  is  now  so  firmly  established  that  Sir  Robert  Phillimore  observes  that  *  it  is 
one  which  now  may  be  happily  said  to  have  no  gainsayers.'  (3  Phill.  Int.  Law, 
sec.  89. ) 

**  The  obligations  of  Spain  respecting  this  debt  have  not  been  affected  by  the  war, 
nor  are  they  affected  by  the  treaty  now  before  the  Senate.  That  convention  (Art 
VII)  operates  only  upon  those  claims  that  'may  have  arisen  since  the  beginning  of 
the  late  insurrection  in  Cuba,'  as  to  which  each  power  relinquishes  to  the  other  all 
claims  of  its  citizens,  and  the  Uniteil  States  undertakes  to  '  adjudicate  and  settle  the 
claims  of  its  citizens  against  Spain  relinquished'  by  said  article. 

"It  has  always  been  customary  to  insert,  or  to  propose  to  insert,  in  treaties  of  peace 
stipulations  to  revive  or  to  continue  in  force  treaties,  or  parts  of  treaties,  in  force 
before  the  war.  This  practice  began  at  a  very  early  date,  when  it  was  generally 
contended  that  war  abrogated  all  treaties,  and  it  has  continued  even  as  to  many 
treaties  whose  character  is  such  that  modern  international  law  has  definitely  estab- 
lished that  they  revive  and  become  operative  upon  the  conclusion  of  i)eace,  ipso 
facto,  and  without  any  stipulation  for  their  revival  or  continuance. 

"Accordingly  the  American  commissioners,  during  the  recent  negotiations  at  Paris, 
proposed  an  article  that  certain  treaties  with  Spain  (among  which  was  the  treaty  of 
1834,  by  which  the  debt  in  question  was  created)  'should  be  held  to  continue  in  force.* 

"The  Spanish  commissioners  declared  themselves  unable  to  accept  the  article,  on 

to  which  it  referred  were  obsolete,  or  related  to  conditions 
and  it  would  involve  a  more  extended  examination  than 
8  in  a  position  to  give.  But  this  did  not  imply  that  the  two 
take  up  the  subject  themselves.'  (Ex.  Doc.  B,  confidential, 
Congress,  second  session. ) 

he  opinion  of  your  committee,  unnecessary  to  undertake  to 
eaty  of  1834,  for  the  reason  that  it  had  been  executed  by 
•bligation  and  security  of  Spain,  whose  in\aolability  did  not 
luing  force  of  the  treaty,  but  which  was  established  by  the 
anding  security  of  Spain  and  constituted  a  portion  of  the 
iom." 
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It  affords  your  committee  gratification  to  state  that  the  conclusions  expressed  in 
the  foregoing  report  have  been  practically  assented  to  by  Spain,  that  Government 
having  on  the  20th  day  of  December,  1899,  delivered  to  the  Department  of  State  of 
this  Government  two  drafts  of  $28,500  each  in  payment  of  the  interest  on  the 
inscriptions  for  the  years  1898  and  1899.  In  the  note  transmitting  these  drafts  the 
Spanish  minister  observed,  **the  Government  of  His  Majesty  having  in  this  way 
fulfilled  an  obligation  which  the  events  of  1898  heretofore  made  it  impossible  to 
discharee." 

II. 

RESPBCTING  OTHER  CLAIMS. 

Pursuant  to  an  agreement  between  the  United  State?  and  Spain,  dated  February 
11  and  12,  1871;  a  commission  was  formed  to  settle  claims  of  citizens  of  the  United 
States  against  Spain  for  wrongs  and  injuries  committed  against  their  persons  and 
property  smce  the  1st  day  of  October,  1868.  After  the  close  of  that  commission 
certain  claims  remained  undisposed  of.  In  the  agreement  of  May  3,  1887,  made  by 
Mr.  Strobel  on  the  part  of  the  United  States  and  by  Mr.  Figueras  on  the  part  of 
Spain,  the  settlement  of  ten  claims  was  provided  for.  Of  these  ten  claims,  four  were 
finally  rejected  and  six  admitted  to  be  valid  by  Spain.  But  the  project  failed  of 
i^proval  because  it  seemed  to  bind  this  Government  to  a  recognition  of  the  validity 
of  the  East  Florida  claims*  The  six  claims  allowed  in  this  agreement  aggregated 
$328,392,  to  wit: 

Claim  of  Martinez $7,056 

Claim  of  Izquierdo 2, 310 

Claim  of  Rojas 156,677 

Claim  of  Delgado 117,155 

Claim  of  BatUe 25,194 

Claim  of  Ix)pez 20,000 

Total ! 328,392 

Four  were  disallowed,  and  it  was  agreed  that  the  United  States  would  not  press 
them  diplomatically  or  otherwise,  to  wit:  Claim  of  Nestor  Ponce  de  Leon,  claim  of 
Jos^  R.  Simone,  claim  of  Martini  Costello  Agramonte,  and  claim  of  Francesco  M. 
de  Acosta  y  Foster.    No  amounts  were  specified. 
Finally,  the  agreement  failed  for  want  of  approval  by  this  Government. 
Other  claims  were  presented  to  this  Department  aggregating  $726,452,  to  wit: 

Claunof  RicardoNadal $100,000 

Claim  of  the  hark  EvaneU 500 

Claim  of  bishop  of  St.  Augustine,  Fla 200,000 

Claim  of  P.  H.  Emerson  (rejected  by  Department) 300, 000 

Claim  of  Eliza  Eldridge 25,952 

Claim  of  John  Lee  Carter 25,000 

Claim  of  William  L.  Hardy 25,000 

Claim  of  William  T.  Holland 25,000 

Claim  of  John  T.  Tapley 25,000 

Total 726,452 

and  the  claim  of  Thomas  T.  Collins,  no  amount  specified. 

The  said  claim  of  P.  H.  Emerson  for  $300,000  has  been  rejected  by  the  Department. 

It  is  impracticable  to  state,  even  approximately,  the  amount  actually  due  on  these 
claims,  or  to  allege,  in  view  of  the  state  of  the  records  of  the  Department  of  that 
date,  that  there  may  not  be  others  than  those  above  mentioned.  To  be  able  to  do  so 
would  require  an  exhaustive  research,  which,  in  view  of  the  available  force  of  the 
Department,  would  involve  very  considerable  delay. 
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Concerning  that  portion  of  the  resolution  which  directs  the  committee  to  inform 
the  Senate,  if  no  provision  has  been  made  for  the  payment  of  any  claims,  what 
remedy  should  be  pursued  by  the  claimants,  it  is  the  opinion  of  your  committee  that 
the  only  present  remedy  is  by  negotiation  between  the  diplomatic  representatives  of 
the  two  Governments. 

[January  16, 1900,  in  the  Senate.] 

Mr.  PETTUS  introduced  a  bill  (S.  2374)  to  create  a  commission  to 
adjudicate  the  claims  of  citizens  of  the  United  States  growing  out  of 
the  destruction  of  property  and  for  other  depredations  committed  on 
the  island  of  Cuba  during  the  late  insurrection  on  said  island;  which 
was  read  twice  by  its  title,  and  referred  to  the  Committee  on  Rela- 
tions with  Cuba. 

(Record,  vol.  33,  p.  799.) 

fJanuary  17, 1900,  in  the  House.] 

By  Mr.  CATCHINGS:  A  bill  (H.  R.  6632)  to  create  a  commission 
to  adjudicate  the  claims  of  citizens  of  the  United  States  growing  out 
of  the  destruction  of  property  and  for  other  depredations  committed 
on  the  island  of  Cuba  during  the  late  insurrection  on  said  island;  to 
the  Committee  on  War  Claims. 

(Same  as  S.  bill  2374,  introduced  in  Senate  by  Mr.  Pettus.) 

(Record,  Vol.  33,  p.  930.) 

[January  30, 1900,  in  the  HouAe.] 

By  Mr.  POWERS:  A  bill  (H.  R.  7662)  to  carry  into  effect  the 
stipulations  pi  Article  VII  of  the  treaty  between  the  United  States 
and  Spain  concluded  on  the  10th  day  of  December,  1898;  to  the  Com- 
mittee on  War  Claims. 
(Record,  vol.  33,  p.  1322.) 

[January  31, 1900,  in  the  Senate.] 

Mr.  DAVIS,  from  the  Committee  on  Foreign  Relations,  to  whom 

was  referred  the  bill  (S.  944)  to  carry  into  effect  the  stipulations  of 

:reaty  between  the  United  States  and  Spain  con- 

ly  of  December,  1898,  reported  adversely  thereon; 

:poned  indefinitely. 

ms  at  the  same  time  reported  by  Mr.  Davis,  from 
breign  Relations,  as  a  substitute  for  S.  bill  944.) 

1325;  exhibite,  S.  bills  944  and  2799.) 

1  the  Committee  on  Foreign  Relations,  to  whom 
rred,  reported  a  bill  (S.  2799)  to  carry  into  effect 
Tticle  VII  of  the  treaty  between  the  United  States 
I  on  the  10th  day  of  December,  1898;  which  was 

ie. 

tute  for  Senate  bill  944.) 

1325;  exhibits,  S.  bills  944  and  2799.) 


Digitized  by 


Google 


29 


[February  6, 1900,  In  the  House.] 

Mr.  HAUGEN,  from  the  Committee  on  War  Claims,  to  which  was 
referred  the  bill  of  the  House  (H.  R.  7662)  to  carry  into  effect  the 
stipulations  of  Article  VII  of  the  treaty  between  the  United  States 
and  Spain  concluded  on  the  10th  day  of  December,  1898,  reported  the 
same  with  amendment,  accompanied  by  a  report  (No.  212);  which  said 
bill  and  report  were  referred  to  the  Committee  of  the  Whole  House  on 
the  state  of  the  Union. 

(Record,  vol.  33,  p.  1594;  H.  Kept.  212.) 

[March  19, 1900,  in  the  Senate.] 

On  motion  of  Mr.  DAVIS,  Senate  bill  2799  was  taken  up  for  con- 
sideration, and,  after  debate,  the  bill  was  amended,  and  passed  the 
Senate. 

(Record,  vol.  33,  pp.  3032-3034;  exhibit,  S.  bill  2799,  print  Mar.  21, 1900.) 

[S.  bill  2799,  Fifty-sixth  Congress,  first  session.] 

In  the  House  of  Representatives. 

March  21,  1900. — Referred  to  the  Committee  on  War  Claims. 

AN  ACT  To  carry  into  effect  the  stipulations  of  article  seven  of  the  treaty  between  the  United  States 
and  Spain  concluded  on  the  tenth  day  of  December,  eighteen  hundred  and  ninety-eight. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  That  the  President  of  the  United  States  shall  appoint,  by  and 
with  the  advice  and  consent  of  the  Senate,  three  suitable  persons  learned  in  the  law, 
who  shall  constitute  a  commission,  whose  duty  it  shall  be,  and  it  shall  have  jurisdic- 
tion, to  receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the  United  States 
against  Spain,  which  the  United  States  agreed  to  adjudicate  and  settle  by  the  seventh 
article  of  the  treaty  concluded  between  the  United  States  and  Spain  on  the  tenth 
day  of  December,  anno  Domini  eighteen  hundreil  and  ninety-eight.  It  shall  adju- 
dicate said  claims  according  to  the  merits  of  the  several  cases,  the  principles  of 
equity,  and  of  international  law.  One  of  said  persons  shall  be  designated  by  the 
terms  of  his  appointment  to  be  the  president  of  said  commission. 

The  President  of  the  United  States,  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  fill  by  appointment  all  vacancies  which  may  occur  in  said  commission. 

Sec.  2.  That  each  of  the  members  of  said  commission,  the  Assistant  Attorney- 
General,  the  assistant  attorneys,  and  the  clerk  provided  for  by  this  Act  shall  be 
citizens  of  the  United  States,  and  shall  take  the  oath  of  ofl&ce  prescribed  by  law  to 
be  taken  by  officers  of  the  United  States. 

Sec.  3.  That  the  said  commission  shall,  within  thirty  days  after  the  appointment 
of  the  members  thereof,  meet,  and  it  shall  thereafter  hold  its  sessions,  in  the  city  of 
Washington.  The  Department  of  Justice  shall  provide  said  commission  with  all 
necessary  and  suitable  rooms  and  offices  for  holding  its  sessions  and  transacting  its 
business.  All  the  expenses,  including  salaries  and  compensation  of  said  commission 
and  of  its  officers  and  employees,  shall  be  paid  by  the  Department  of  Justice,  upon 
vouchers  certified  by  the  president  of  the  commission  or  by  one  of  the  other  mem- 
bers of  the  commission  in  case  of  his  absence  or  inability  to  act;  and  the  sum  of 
fifty  thousand  dollars  amiually,  or  so  much  thereof  as  may  be  necessary,  is  hereby 
appropriated  and  made  immediately  available  for  the  Department  of  Justice  as  a 
special  fund  for  the  payment  of  said  expenses. 
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Sec.  4.  That  the  commission  is  empowered  to  make  all  necessary  or  convenient 
and  proper  rules  and  regulations  of  practice  and  procedure  for  the  transaction  of  its 
business. 

Sec.  5.  That  the  commission  is  empowered  to  appoint  a  clerk,  who  shall  be  versed 
in  the  English  and  Spanish  languages,  and  may  also  appoint  one  messenger  and  one 
or  more  stenographers,  typewriters,  and  interpreters  as  the  business  of  the  commis- 
sion may  require;  and  may  also  appoint  one  or  more  commissioners,  whose  duty  it 
shall  be  to  take  testimony  in  such  cases  as  may  be  brought  before  said  commission. 
Such  commissioners  to  take  testimony  shall  be  citizens  of  the  United  States,  and  they 
shall  receive  for  their  services  such  fees  as  may  be  fixed  by  said  commission,  not 
exceeding  the  fees  allowed  by  law  for  the  taking  of  testimony  to  be  used  in  the 
courts  of  the  United  States,  including  the  sum  of  three  dollars  per  day  which  the 
courts  of  the  United  States  are  now  authorized  by  section  twenty-one  of  the  Act  of 
May  twenty-eighth,  eighteen  hundred  and  ninety-six,  to  allow  to  commissioners. 

The  clerk  of  said  commission  shall,  before  assuming  the  duties  of  his  office,  exe- 
cute a  bond  to  the  United  States,  with  sufficient  surety  or  sureties,  in  such  amount 
and  conditioned  as  the  Attorney-General  shall  prescribe,  for  the  faithful  perform- 
ance of  his  duties  as  such  clerk. 

The  appointments  authorized  by  this  section  shall  be  made  wdthout  reference  to 
the  rules  and  regulations  of  the  civil  service. 

Sec.  6.  That  the  President  shall  appoint,  by  and  with  the  ad\'ice  and  consent  of 
the  Senate,  one  additional  Assistant  Attorney-General  of  the  United  States,  who 
shall  hold  his  office  during  the  existence  of  said  commission,  and  the  Attorney- 
General  of  the  United  States  is  empowered  to  employ  such  assistant  attorneys  as  the 
business  of  the  commission  may  require.  It  shall  be  the  duty  of  said  Assistant 
Attorney-General  and  assistant  attorneys  to  appear  as  attorneys  and  counsel  for  the 
United  States,  under  the  direction  of  the  Attorney-General,  and  defend  the  United 
States  in  all  proceedings  to  adjudicate  claims  which  may  be  had  before  said  com- 
mission or  upon  appeal  from  its  awards. 

Sec.  7.  That  each  of  the  said  commissioners  and  the  clerk  and  each  of  the  com- 
missioners to  take  testimony  shall  have  authority  to  adndnister  oaths  in  all  proceed- 
ings before  the  commission,  and  every  person  knowingly  and  willfully  swearing  or 
affirming  falsely  in  any  such  proceedings  shall  be  deemed  guilty  of  perjury,  and 
shall,  upon  conviction,  suffer  the  punishment  provided  by  the  laws  of  the  United 
States  for  that  offense,  when  committed  in  its  courts  of  justice. 

Sec.  8.  That  all  reports,  affidavits,  records,  proceedings,  and  other  documents  now 

on  file  or  of  record  in  the  Department  of  State,  or  in  any  other  Department,  or  certi- 

^^A  «««;««  ♦K^^^^f  relating  to  any  claims  prosecuted  before  the  said  commission 

be  furnished  to  the  commission  upon  its  order,  made  of  its  own 

[uest  of  the  claimant  or  of  the  attorney  representing  the  United 

immission,  and  shall  be  given  such  weight  as  evidence  as  the  said 

link  just;  but  the  commission  is  authorized  to  require  other  evi- 

mants  and  the  United  States  are  authorized  to  introduce  other 

of  or  in  opposition  to  any  claim. 

y  claim  prosecuted  before  said  commission  shall  be  presented  by 
th  concisely  and  without  unnecessary  repetition  the  facts  upon 
based.  It  shall  also  state  the  full  name,  the  residence,  and  the 
aimant,  and  the  amount  of  damages  sought  to  be  recovered,  and 
^  upon  the  facts  and  law.  It  shall  be  signed  by  the  claimant  or 
)  verified  by  the  affidavit  of  the  claimant,  his  agent  or  attorney, 
h  the  clerk  of  the  commission,  and  the  prosecution  of  the  claim 
have  been  commenced  at  the  date  of  such  filing.  All  claims 
•esaid  within  six  months  from  the  date  of  the  first  meeting  of  the 
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oommisBion,  and  every  claim  not  filed  within  such  time  shall  be  forever  barred:  Pro- 
vided, That  the  commission  may  receive  claims  presented  within  six  months  after 
the  termination  of  said  period  if  the  claimants  shall  establish  to  their  satisfaction 
good  reasons  for  not  presenting  the  same  earlier. 

8bc.  10.  That  service  of  the  petition  shall  be  made  upon  the  Attorney-General  of 
the  United  States  at  such  time  and  in  such  manner  as  may  be  prescribed  by  the  rules 
of  said  commission.  It  shall  be  his  duty  to  defend  the  interests  of  the  United  States, 
and  he  shall,  within  sixty  days  after  the  service  of  the  petition  upon  him,  unless  the 
time  shall  be  extended  by  order  of  the  commission,  file  a  demurrer  or  answer  to  said 
petition,  which  answer  shall  set  up  all  matters  of  counterclaim,  set-off,  claim  of 
damages,  demand,  or  defense  whatsoever  of  the  Government  against  such  claim: 
Pnmdedf  That  should  the  Attorney-General  fail  to  so  answer  or  demur,  the  claimant 
may  proceed  with  the  case  imder  such  rules  as  the  commission  may  adopt;  but  the 
daimant  shall  not  in  such  case  have  award  for  his  claim  or  for  any  part  thereof 
nnlesB  he  shall  establish  the  same  by  proof  satisfactory  to  the  commission. 

8bc.  11.  That  the  award  in  favor  of  any  claimant  shall  be  only  for  the  amount  of 
the  actual  and  direct  damage  which  said  claimant  shall  prove  that  he  has  sustained. 
Bemote  or  prospective  damages  shall  not  be  awarded,  nor  shall  interest  be  allowed 
on  any  claim. 

Sbc.  12.  That  all  awards  of  said  commission  shall  be  final  unless  a  new  trial  or 
hearing  shall  be  granted  by  said  commission  or  the  award  reversed  or  modified  upon 
appeal,  as  hereinafter  provided. 

8«c.  13.  That  either  the  claimant  or  the  United  States  may  appeal  from  any  final 
decision  of  the  commission  allowing  or  rejecting  any  claim,  where  the  amount  in 
controversy  is  more  than  five  thousand  dollars,  to  the  court  of  appeals  of  the  District 
of  Columbia  as  are  now  provided  by  law  for  appeals  to  the  said  court  of  appeals  from 
the  supreme  court  of  the  District  of  Columbia,  and  as  near  as  may  be  upon  like  con- 
ditions and  limitations  provided  by  law  for  appeals  to  said  court  of  appeals.  The 
mode  of  procedure  in  claiming  and  perfecting  an  appeal  shall  conform  in  all  respects, 
as  near  as  may  be,  to  the  mode  of  procedure  in  obtaining  and  prosecuting  appeals 
from  the  supreme  court  of  the  District  of  Columbia  to  the  said  court  of  appeals.  The 
retnm  by  the  commission  upon  appeals  to  the  said  court  of  appeals  shall  consist  of  a 
eertified  copy  of  the  entire  record  of  the  proceedings  before  said  commission,  includ- 
ing therein  copies  of  the  pleadings,  of  the  testimony,  and  of  the  award.  The  court 
of  appeals  shall  hear  and  determine  such  appeals  upon  the  issues  of  fact  and  law 
presented  by  such  record  upon  the  merits. 

The  appeal  to  the  said  court  of  appeals  shall,  as  to  each  appeal,  be  taken  within 
■ixty  days  from  the  date  of  the  rendition  of  the  award  appealed  from.  The  decisions 
and  judgments  of  said  court  of  appeals  in  all  cases  appealed  to  said  court  shall  be 
final  and  conclusive. 

For  making  the  return  by  the  commission  to  the  court  of  appeals,  in  cases  where 
the  claimant  is  appellant,  the  clerk  of  said  commission  shall  be  paid  by  the  appellant 
the  fees  allowed  by  law  to  the  clerks  of  the  circuit  courts  of  the  United  States  in 
mtking  returns  upon  appeals  from  said  circuit  courts  to  the  Supreme  Court  of  the 
United  States.  Said  clerk  shall  pay  into  the  Treasury  of  the  United  States  monthly 
the  amount  of  all  fees  collected  by  him  during  the  preceding  month. 

Sec.  14.  That  the  commission  shall  file  with  the  Secretary  of  State  a  copy  of  the 
award  in  each  case  immediately  after  the  same  shall  have  been  made  and  become 
final,  and  in  every  case  of  final  award  by  said  commission,  or  of  final  judgment  or 
decree,  on  appeal,  by  the  said  court  of  appeals  where  the  same  is  aflfirmed  in  favor 
of  the  claimant,  the  sum  adjudged  due  shall  be  paid  out  of  any  appropriation  made 
or  to  be  made  by  Congress  for  the  payment  and  satisfaction  of  such  awards  ou 
presentation  to  the  Secretary  of  the  Treasury  of  a  copy  of  said  award,  or,  in  cane  oi 
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appeal,  of  the  judgment  or  decree  of  affirmance,  certified  by  the  clerk  of  the  com- 
mission and  signed  by  the  president  of  said  commission,  or  by  the  Secretary  of  State 
in  case  said  commission  has  terminated  and  ceased  to  exist. 

All  the  files  and  records  of  said  commission  shall  immediately  upon  the  expiration 
thereof  be  deposited  in  the  office  of  the  Secretary  of  State. 

Sec.  15.  That  the  salaries  and  compensation  of  the  persons  appointed  under  this 
Act  shall  be  as  follows,  and  the  same  shall  be  paid  monthly  in  equal  installments: 

To  each  commissioner,  the  sum  of  five  thousand  dollars  per  annum. 

To  the  Assistant  Attorney-General,  the  sum  of  five  thousand  dollars  per  annum. 

To  the  clerk,  the  sum  of  three  thousand  five  hundred  dollars  per  annum. . 

To  such  assistant  attorneys  as  may  be  employed,  at  the  rate  of  two  hundred  dol- 
lars per  month  to  each  for  the  time  of  actual  employment. 

To  the  messenger  and  to  each  stenographer  and  typewriter,  the  sum  of  one  thou- 
sand two  hundred  dollars  per  annima. 

To  each  interpreter,  not  exceeding  the  sum  of  one  thousand  eight  hundred  dollars 
per  annum. 

Sec.  16.  That  the  powers  and  jurisdiction  hereby  granted  to  said  commission  shall 
be  in  force  and  continue  for  the  period  of  two  years  from  the  date  of  the  approval  of 
this  Act,  and  for  no  longer  time:  Provided,  That  the  President  may,  from  time  to 
time,  extend  the  said  period  beyond  said  two  years,  not  exceeding  six  months  in 
each  instance,  when  in  his  judgment  such  extension  is  necessary  to  enable  the  com- 
mission to  complete  its  work:  And  provided  further j  That  in  case  the  commission 
shall  have  completed  its  work  before  the  expiration  of  the  said  two  years  the 
President  may  dissolve  said  commission. 

Passed  the  Senate  March  19,  1900. 

Attest:  Charles  G.  Bennett, 

Secretary. 
[March  21,  1900.  in  the  House,] 

Senate  Bill  2799,  as  it  passed  the  Senate,  March  19,   1900,  was 
referred  to  the  Committee  on  War  Claims. 
(Record,  vol.  33,  p.  3149.) 

[March  27,  1900,  in  the  House.] 

Mr.  HAUGEN,  from  the  Committee  on  War  Claims,  to  which  was 
referred  the  bill  of  the  Senate  (S.  2799)  to  carry  into  effect  the  stipu- 
lations of  Article  VII  of  the  treaty'  between  the  United  States  and 
I  on  the  10th  day  of  December,  1898,  reported  the 
endment,  accompanied  by  a  report  (No.  780);  which 
port  were  referred  to  the  Committee  of  the  Whole 
te  of  the  Union. 

VS,   p.   3409.     Exhibits,   S.    Bill   2799,   print    March   21,    1900; 
) 

ouse  Report  No.  780.  Fifty-sixth  Congress,  first  session.] 

ARTICLE    7,    TREATY   WITH    SPAIN. 

^mmitted  to  the  Committee  of  the  Whole  House  on  the  state  of 

the  Union  and  ordered  to  be  printed. 
)m  the  Committee  on  War  Claims,  submitted  the  following  report 
99): 

I  War  Claims,  to  whom  was  referred  the  bill  (S.  2799)  to  carry 
lations  of  article  7  of  the  treaty  l)etween  the  United  States  and 
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Spain,  concluded  on  the  10th  day  of  December,  1898,  beg  leave  to  submit  the  fol- 
lowing rep>ort,  and  recommend  that  said  bill  do  pass  without  amendment: 

By  the  seventh  article  of  the  recent  treaty  with  Spain  it  was  stipulated  that — 
"the  United  States  and  Spain  mutually  relinquish  all  claims  for  indemnity,  national 
and  individual,  of  either  kind,  of  either  Government,  or  of  its  citizens  or  subjects, 
against  the  other  Grovemment,  that  may  have  arisen  since  the  beginning  of  the  late 
insurrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the  present  treaty, 
including  all  claims  for  indemnity  for  the  cost  of  the  war/' 

The  article  then  declares  that — 

"The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquished  in  this  article." 

The  President  of  the  United  States,  in  his  recent  message  laid  before  Congress, 
said — 

"I  would  recommend  appropriate  legislation  in  order  to  carry  into  execution  Article 
VII  of  the  treaty  of  peace  with  Spain,  by  which  the  United  States  aesume<l  the  pay- 
ment of  certain  claims  for  indemnity  of  its  citizens  against  Spain/* 

On  previous  occasions  a  similar  recommendation  of  the  President  has  been  followed 
by  prompt  legislation. 

Article  XI  of  our  treaty  with  Spain  concluded  February  22,  1819,  and  proclaimed 
February  22,  1821,  exonerated  Spain  from  certain  claims  of  our  citizens,  and  under- 
took to  satisfy  them  to  the  amount  of  $5,000,000  by  ascertaining  their  amount  and 
validity  through  the  means  of  a  United  States  commission  (domestic  tribunal). 
(Treaties,  etc.,  Between  the  United  States  and  other  Powers,  1016, 1020.) 

At  once  upon  the  exchange  of  ratifications  (February  22, 1821)  President  Monroe 
communicated  the  treaty  to  both  Houses  of  Congress  in  order  that  **such  legislative 
measures  may  be  taken  as  they  shall  judge  proper  for  carrying  the  same  into  execu- 
tion."    (II  Richardson's  Messages,  etc.,  84.) 

On  March  3,  1821,  an  act  was  approved  which  authorized  the  appointment  of  the 
commissioners  conformably  to  the  stipulations  of  the  treaty.     (3  Stat.,  637,  639. ) 

By  article  XV  of  our  treaty  with  Mexico,  concluded  February  2, 1848,  ratifications 
of  which  were  exchanged  May  30,  1848,  the  United  States  exonerated  Mexico  from 
claims  of  our  citizens  and  agreed  to  make  satisfaction  for  them  not  exceeding 
$3,000,000.  The  treaty  provided  for  the  appointment  of  a  tribunal,  as  in  the  former 
case  with  Spain.     (Treaties  and  Conventions,  688.) 

On  February  22,  1848,  when  President  Polk  laid  this  treaty  iK'fore  the  Senate  for 
ratification,  he  referred  to  "the  provisions  for  the  satisfaction  of  the  claims  of  our 
injured  citizens"  as  one  of  the  "objects  gained  of  great  national  importance." 
(IV  Richardson's  Messages,  etc.,  573,  574.) 

On  July  6,  1848,  when  he  comnmnicated  it  to  both  Houses  of  Congress,  he  re- 
minded them  that — 

"It  will  be  proper  also  to  provide  by  law  for  the  appointment  of  a  board  of  com- 
missioners to  adjudicate  and  decide  upon  all  claims  of  our  citizens  against  the  Mexi- 
can Government  which  by  the  treaty  have  l)een  assumed  by  the  United  States." 
(IV  Richardson's  Messages,  etc.,  588.) 

By  act  of  March  3,  1849  (9  Stat.,  393),  the  appointment  of  the  l)oard  to  examine 
these  claims  was  authorized. 

When  the  claims  against  Spain,  whose  settlement  is  now  solenmly  guaranteed  by 
this  Government,  were  the  subject  of  diplomatic  negotiation,  the  Committee  on 
Foreign  Relations  of  the  Senate  declared,  in  a  rei>ort  which  accompanied  Senate 

rewhition  No.  149,  dated  April  13,  1898: 
"Spain  has  failed  to  perform  her  treaty  obligations  and  otlier  international  duties 

toward  the  United  States.     *    *    * 
"American  citizens  have  l)een  seized  and  imprisoned  without  shadow  of  right,  and 

have  been  proceeded  against  by  violence  and  irregular  forms  in  violation  of  treaty 
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obligations.  *  *  *  In  1893  there  were  $50,000,000  of  property  in  the  island  of 
Cuba  belonging  to  citizens  of  the  United  States.  Much  of  this  has  been  destroyed, 
and  much  of  that  destruction  has  been  by  the  acts  of  Spain.  The  destruction  of  the 
remainder  she  has  been  unable  or  unwilling  to  prevent.*' 

No  money  indemnity  for  these  claims  having  been  demanded  from  Spain  by  this 
(xovernment  when  the  recent  treaty  was  negotiated,  but,  on  the  contrary,  their  pay- 
ment having  been  expressly  assumed  therein  by  the  United  States,  every  considera- 
tion of  honor,  justice,  and  sound  policy  requires  their  prompt  and  final  adjustment 

At  the  present  time,  while  our  military  oflScers  are  stationed  in  every  part  of 
('uba,  it  is  wise  to  bring  these  claims  before  a  tribunal  which  will,  by  means  of  their 
cooperation,  have  every  opportunity  to  give  them  close  scrutiny  and  sift  the  just  from 
the  unjust. 

A  prompt  adjudication  of  these  claims  is  therefore  demanded  no  less  by  a  consid- 
eration of  the  public  interest  than  by  the  condition  of  our  citizens  who  were  mate- 
rially injured  or  impoverished  during  the  recent  insurrection  in  Cuba. 

In  the  bill  now  submitted  the  interests  of  the  Government  are  well  protected.  It 
provides  for  the  appointment  of  counsel,  who  shall  be  a  member  of  the  bar  of  the 
Supreme  Court  of  the  United  States,  to  represent  these  interests,  a  safeguard  not  found 
in  any  previous  domestic  tribunal  of  this  character  except  in  the  Court  of  Commis- 
sioners of  Alabama  Claims.  The  bill  also  authorizes  the  commispioners  to  adminis- 
ter oaths,  and  makes  willful  false  swearing  in  relation  to  these  claims  perjury.  It 
requires  all  testimony,  where  practicable,  to  be  taken  upon  interrogatories. 

The  bill  to  carry  into  effect  the  treaty  of  Paris  for  the  settlement  of  these  claims 
should  ))e  as  ])road  as  the  treaty,  so  as  to  be  valid  and  not  subject  to  criticism  for 
modifying  or  putting  a  narrow  construction  on  the  same  and  limiting  the  just  liability 
of  the  United  States  in  an  unwarranted  manner,  contrary  to  the  provisions  of  the 
treaty,  which  is  the  supreme  law  of  the  land,  and  is  not  subject  to  modification  by 
the  legislative  branch  of  the  Government. 

Sutticient  precautions  are  provided  to  fully  protect  the  United  States  without 
working  hardnhips  to  claimants  by  providing  unnecessary  court  procedure,  cost? 
which  they  have  no  funds  to  pay,  and  appeals  to  indefinitely  prolong  and  embarrass 
the  settlement  of  such  obligations. 

The  commission,  as  provided,  while  a  domestic  tribunal,  has  to  deal  broadly  with 
treaties  and  international  law  and  should,  on  that  account,  not  be  too  circumscribed 
or  likened  to  the  Court  of  Claims,  but  created  like  prior  and  similar  commissions  of 
a  high  standard  and  of  final  resort. 

Our  attitude  toward  Spain,  up  to  the  time  of  the  treaty,  as  shown  in  executive  and 
legislative  corres^pondence  and  acts  in  insisting  upon  a  prompt  and  early  settlement 
of  such  claims,  should  not  now  be  repudiated  nor  rendered  inconsistent  with  such 
prior  attitude  simply  because  we  have  subrogated  Spain  or  assumed  her  liability, 
and  we  can  not  take  such  a  narrow  view  and  unstatesmanlike  position  without  sub- 
jecting ourselves  to  the  criticism  of  the  world.  In  the  cases  of  the  Florida  and 
Mexican  treaties  this  Government,  then  less  able  financially  than  now,  recognized 
.such  facts  and  acted  promptly  in  meeting  her  liability. 

The.se  are  i)recedent8,  although  the  reasons  for  prompt  action  were  not  so  urgent 
perhai)H,  as  at  prest^nt,  on  account  of  the  condition  of  the  claimants,  who,  in  view  of 
the  unsettled  conditions  in  Cuba,  can  not  l>orrow  money  abroad,  are  in  actual  pov- 
erty and  distress,  and  who  could,  by  means  of  an  early  adjudication  of  these  claims, 
innnediately  return  to  their  plantations,  rehabilitate  them,  thus  reviving  agricul- 
tural interests  for  the  general  good  and  give  employment  to  thousands  of  people  who 
were  formerly  employed  and  who  are  now  without  means  of  a  livelihood. 

On  account  of  the  proximity  of  Cuba  to  the  United  States,  the  close  commercial 
relations,  and  the  attitude  of  this*  Government  for  three-quarters  of  a  century  in 
treating  Cubans  more  like  kinsmen  than  foreigners  and  encouraging  our  citizens  to 
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engage  in  business  and  locate  there  by  the  various  utterances  of  our  oflScials  and 
attempts  to  purchase  the  island,  which  is  so  close  to  our  shores,  and  especially  on 
account  of  our  recent  assumed  and  moral  obligations  to  these  people  as  our  wards 
and  as  trustee  of  their  rights  and  interests,  we  are  further  and  more  solemnly  bound 
to  aid  and  succor  them. 

These  claims  should  not  be  confounded  with  such  as  the  French  spoliation  and 
other  claims  where  this  Government  never  assumed  by  treaty  or  otherwise  a  direct 
obligation  to  pay  them  promptly. 

[April  27, 1900,  in  the  House.] 

On  motion  of  Mr.  HAUGEN,  and  after  brief  discussion,  Senate 
bill  2799  was  made  a  special  order  for  the  following  day,  April  28. 
(Record,  vol.  33,  p.  4790.) 

[April  28, 1900,  in  the  House.] 

Senate  bill  2799  was  debated  at  length,  and  recommitted  to  the  Com- 
mittee on  War  Claims. 

(Record,  vol.  33,  pp.  4812-4825.) 

[May  9, 1900,  in  the  House.] 

Mr.  MAHON,  from  the  Committee  on  War  Claims,  to  which  was 
referred  the  bill  of  the  Senate  (S.  2799),  reported  the  same  with  amend- 
ment (in  the  nature  of  a  substitute),  accompanied  by  a  report  (No. 
1423);  which  said  bill  and  report  were  referred  Jo  the  Committee  of 
the  Whole  House  on  the  state  of  the  Union. 

(Record,  vol.  33,  p.  5354.     Exhibite,  S.  bill  2799,  print  May  9,  1900,  quoted  in 
H.  Kept.  1423.) 

[HoiLse  report  No.  1423,  Fifty-sixth  ConKre«s,  first  session.] 
ARTICLE   7   OF  THE  TREATY   BETWEEN   THE   UNITED  STATES   AND  SPAIN,  ETC. 

May  9,  1900. — Committed  to  the  Committee  of  the  Whole  House  on  the  state  of  the 
Union  and  ordered  to  be  printed. 

Mr.  MAHON,  from  the  Committee  on  War  Claims,  submitted  the  following  report 
(to  accompany  S.  2799): 

The  Committee  on  War  Claims,  to  whom  was  referred  the  bill  (S.  2799)  to  carry 
into  effect  the  stipulations  of  Article  VII  of  the  treaty  between  the  United  States 
and  Spain,  etc.,  Ih'^  leave  to  submit  the  following  report: 

This  bill  was  recommitted  to  the  Committee  on  War  Claims  with  instructions  to 
report  a  bill  to  the  Hou.«e,  conferring  jurisdiction  upon  the  Court  of  Claims  to 
receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the  United  States  against 
Spain,  which  the  I'nited  States  agreed  to  adjudicate  and  settle  by  the  seventh  article 
of  the  treaty  of  peace  concluded  between  the  United  States  and  Spain. 

There  have  })een  filed  in  the  State  Departuient  claims  of  citizens  of  the  United 
States  against  Spain,  arising  since  the  beginning  of  the  late  insurrection  in  Cuba,  and 
prior  to  the  ratifications  of  the  treaty  of  peace  between  the  United  States  and  Spam, 
to  the  numljer  of  251,  and  amounting  in  the  aggregate  to  ^32,923,156.49. 

Your  committee  recommend  the  paasage  of  the  bill  with  the  following  amendment: 

That  all  after  the  enacting  clause  in  said  Senate  bill  be  stricken  out  and  insert  in 
lieu  thereof  the  following: 

"That  jurisdiction  be,  and  is  hereby,  conferred  u[>on  the  Court  of  Claims  to  receive, 
examine,  and  a<ljudicate  all  claims  of  citizens  of  the  United  States  against  Spain 
which  the  United  States  agree<l  to  adjudicate  and  settle  by  the  seventh  article  of  the 
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treaty  concluded  between  the  United  States  and  Spain  on  the  tenth  day  of  December, 
eighteen  hundred  and  ninety -eight.  It  shall  adjudicate  said  claims  according  to  the 
merits  of  the  several  cases,  the  principles  of  equity,  and  of  international  law. 

"  Sec.  2.  That  the  said  Court  of  Claims  shall  have  authority  to  employ  interpreters 
translators,  and  commissioners  for  the  taking  of  testimony  in  remote  places,  and  the 
expenses  of  the  same  to  be  paid  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated:  Provided j  however,  That  claimants  shall  pay  all  costs  and  expenses  in 
taking  testimony  by  deposition  in  support  of  their  claims." 

Fifty-sixth  Congress,  Second  Session. 

[December  3, 1900,  House  Document  1.] 

Annual  message  of  the  President  of  the  United  States  communi- 
cated to  the  two  Houses  of  Congress  at  the  beginning  of  the  second 
session  of  the  Fifty-sixth  Congress,  December  3, 1900: 

A  bill  is  now  pending  to  effect  the  recommendation  made  in  my  last 
annual  message  that  appropriate  legislation  be  had  to  carry  into  exe- 
cution Article  VII  of  the  treaty  of  peace  with  Spain,  by  which  the 
United  States  assumed  the  payment  of  certain  claims  for  indemnity 
of  its  citizens  against  Spain.  I  ask  that  action  be  taken  to  fulfill  this 
obligation. 

(H.  Doc.  1, 56th  Coilg.,  2d  sess. ;  Exhibit,  Dec.  3, 1900,  p.  20. ) 
[January  14, 1901,  in  the  Senate.] 
AMENDMENT  TO   APPROPRIATION   BILL. 

Mr.  LODGE  submitted  an  amendment  [to  H.  R.  13850]  conferring 
jurisdiction  upon  the  Court  of  Claims  to  examine  and  adjudicate  all 
claims  of  citizens  of  the  United  States  against  Spain,  in  accordance 
with  the  terms  of  the  seventh  article  of  the  treaty  concluded  between 
the  United  States  and  Spain  on  the  10th  day  of  December,  1898, 
intended  to  be  proposed  by  him  to  the  diplomatic  and  consular 
appropriation  bill;  which  was  referred  to  the  Committee  on  Foreign 
Relations  and  ordered  to  be  printed. 
(Record,  vol.  34,  p.  960.) 

That  jurisdiction  be,  and  is  hereby,  conferred  upon  the  Court  of  Claims  to  receive, 
examine,  and  adjudicate  all  claims  of  citizens  of  the  United  States  against  Spain 
which  the  United  States  agreed  to  adjudicate  and  settle  by  the  seventh  article  of  the 
treaty  concluded  between  the  United  States  and  Spain  on  the  tenth  day  of  December, 
eighteen  hundred  and  ninety-eight.  It  shall  adjudicate  said  claims  according  to  the 
merits  of  the  Feveral  cases,  the  principles  of  equity,  and  of  international  law. 

Sec.  2.  That  the  said  Court  of  Claims  shall  have  authority  to  employ  interpreters, 
translators,  and  commissioners  for  the  taking  of  testimony  in  remote  places,  the 
expenses  of  the  same  to  be  paid  out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated:  I^ovided,  howerer.  That  claimants  shall  pay  all  costs  and  expenses  in 
taking  testimony  by  deposition  in  support  of  their  claims. 

Sec.  3.  That  the  Department  of  Justice  is  hereby  authorized  to  appoint  one  or 
more  Assistant  Attorneys-General  to  prepare  and  conduct  the  defense  of  the  Gov- 
ernment in  resi)ect  to  the  said  claims. 
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[January  16, 1901.  in  the  Senate.] 
REPORTS  OF  COMMITTEES. 

Mr.  LODGE,  from  the  Committee  on  Foreign  Relations,  to  whom 
was  referred  the  amendment  to  H.  R.  13850  submitted  by  himself  on 
the  14th  instant,  *  *  *  reported  it  with  an  amendment  (in  the 
nature  of  a  substitute),  and  moved  that  it  be  referred  to  the  Committee 
on  Appropriations  and  printed,  which  was  agreed  to. 

(Record,  vol.  34,  p.  1066.) 

[This  amendment  (substitute)  is,  in  form  and  text,  the  same  as  the  Senate  bill  in 
the  Fifty-sixth  Congress,  first  session,  No.  2799,  which  passed  the  Senate  March  19, 
1900,  9fapra.'\ 

[January  28, 1901,  in  the  House.] 

SPANISH  WAR  CLAIMS. 

Mr.  HAUGEN.  Mr.  Speaker,  I  ask  uaanimous  consent  for  the 
present  consideration  of  the  bill  S.  2799. 

The  bill  was  read  by  its  title. 
.  The  SPEAKER.     The  Chair  understands  that  this  strikes  out  the 
enacting  clause  and  inserts  another  provision. 

Mr.  HAUGEN.     Yes,  sir. 

The  SPEAKER.  Does  the  gentleman  desire  the  new  proposition  to 
be  read  only  ? 

Mr.  HAUGEN.     Yes,  sir. 

The  SPEAKER.  Without  objection,  the  original  bill  will  not  be 
read  and  the  new  proposal  will  be  read.     The  Chair  hears  no  objection. 

(After  debate,  the  further  considei'ation  of  the  bill  was  "postponed 
until  one  week  from  to-day." 

(Record,  vol.  34,  pp.  1572-1575.) 

[February  4, 1901,  in  the  House.] 
CUBAN   CLAIMS  COMMISSION. 

The  SPEAKER.  By  order  of  the  House  made  January  28,  the 
unfinished  business  this  morning  is  the  bill  which  the  clerk  will  report 
to  the  House. 

The  clerk  read  as  follows: 

"A  bill  (S.  2799)  to  carry  into  effect  the  stipulations  of  Article  VH 
of  the  treaty  between  the  United  States  and  Spain,  concluded  on  the 
10th  day  of  December,  1898." 

After  debate,  the  bill  passed  the  House;  the  vote  recorded  as  fol- 
lows: Yeas  123;  nays  89,  present  9,  not  voting  133. 
(Record,  vol.  34,  pp.  1902-1905.) 
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[February  5, 1901.  in  the  Senate.] 
INSTRUCTIONS  TO   COMMISSIONERS  AT   PARIS. 

Mr.  PETTIGREW.  I  submit  a  resolution  and  ask  for  its  immediate 
consideration. 

The  resolution  was  read,  as  follows: 

Resolved,  That  there  be  printed  for  the  use  of  the  Senate  3,000  copies  of  the 
instructionfl  and  all  accompanying  papers  of  the  President  to  the  commisBionera  who 
negotiated  the  treaty  with  Spain  at  Paris. 

The  PRESIDENT  pro  tempore.  Is  there  objection  to  the  present 
consideration  of  the  resolution  ? 

Mr.  PLATT  of  Connecticut.     How  much  cost  does  it  involve? 

Mr.  PETTIGREW.  I  will  state  that  it  will  not  come  anywhere 
near  the  limit  of  $500. 

The  resolution  was  considered  by  unanimous  consent,  and  agreed  to. 

(Record,  vol.  34,  p.  1926.) 

[February  5, 1901,  in  the  Senate.] 
SPANISH   WAR   CLAIMS. 

A  message  from  the  House  of  Representative.^,  by  Mr.  W.  J. 
Browning,  its  Chief  Clerk,  *  *  *  announced  that  the  House  had 
passed,  with  an  amendment,  the  bill  (S.  2799)  to  carry  into  effect  the 
stipulations  of  Article  VII  of  the  treaty  between  the  United  States 
and  Spain,  concluded  on  the  10th  day  of  December,  1898;  in  which  it 
requested  the  concurrence  of  the  Senate. 
(Record,  vol.  34,  p.  1933.) 

[February  5, 1901,  in  the  Senate.] 
SPANISH   CLAIMS  COMMISSION. 

The  PRESIDENT  pro  tempore  laid  before  the  Senate  the  amend- 
ment of  the  House  of  Representatives  to  the  bill  (S.  2799)  to  carry 
into  effect  the  stipulations  of  Article  VII  of  the  treaty  between  the 
United  States  and  Spain,  concluded  on  the  10th  day  of  December, 
1898;  which  was  referred  to  the  Committee  on  Foreign  Relations^  and 
ordered  to  be  printed. 

(Record,  vol.  34,  p.  1951.) 

[February  6, 1901,  in  the  Senate.] 
SPANISH  WAR  CLAIMS. 

Mr.  FORAKER.  I  am  directed  by  the  Committee  on  Foreign  Rela- 
tions, to  whom  was  referred  the  bill  (S.  2799)  to  carry  into  effect  the 
stipulation  of  Article  VU  of  the  treaty  between  the  United  States  and 
Spain  concluded  on  the  10th  day  of  December,  1898,  with  the  amend- 
ment of  the  House  of  Representatives,  to  report  it  back  and  recom- 
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mend  that  the  Senate  do  not  concur  in  the  House  amendment,  and  to 
request  a  conference  on  the  disagreeing  votes  of  the  two  Houses. 

*  *  #  *  *  «  * 

The  motion  was  agreed  to, 

By  unanimous  consent  the  President  pro  tempore  was  authorized  to 
appoint  the  conferees  on  the  part  of  the  Senate,  and  Mr.  Foraker, 
Mr.  CuLLOM,  and  Mr.  Morgan  were  appointed. 

(Record,  vol.  34,  p.  1976.) 

[February  7, 1901,  in  the  House  of  Representatives.] 
SPANISH  WAR  CLAIMS. 

The  SPEAKER  also  laid  before  the  House  Senate  bill  2799,  to  carry 
into  effect  the  stipulations  of  Article  VH  of  the  treaty  between  the 
United  States  and  Spain  concluded  on  the  10th  day  of  December, 
1898,  with  House  amendment  disagreed  to  by  the  Senate. 

Mr.  HAUGEN.  Mr.  Speaker,  I  ask  that  the  House  insist  on  its 
amendment  and  agree  to  a  conference. 

The  SPEAKER.  The  gentleman  from  Iowa  moves  that  the  House 
insist  on  its  amendment  and  agree  to  a  conference  asked  for  by  the 
Senate. 

♦  *  *•*  ♦  *  * 

The  question  was  taken,  and  the  motion  was  agreed  to. 

The  SPEAKER.  The  Chair  announces  the  following  conferees  on 
the  part  of  the  House:  Mr.  Haugen,  Mr.  Mahon,  and  Mr.  Henry  of 
Mississippi. 

(Record,  vol.  34,  p.  2103.) 

[February  26,  IWf,  in  the  House  of  RepresentAtives.] 
TREATT   STIPULATIONS  BETWEEN   THE    UNITED  STATES  AND  SPAIN. 

Mr.  HAUGEN.  Mr.  Speaker,  I  wish  to  call  up  conference  report 
on  Senate  bill  2^799,  to  carry  into  effect  the  stipulations  of  Article  VH 
of  the  treaty  between  the  United  States  and  Spain  concluded  on  the 
10th  day  of  December,  1898. 

The  SPEAKER.     Is  there  a  statement  with  the  report? 

Mr.  HAUGEN.  There  is  a  statement,  and  I  ask  that  the  statement 
be  read  and  the  reading  of  the  report  be  omitted. 

«  *  #  *  *  *  # 

After  debate,  the  conference  report  was  agreed  to  by  the  House. 
(Record,  vol,  34,  pp.  3002-3005.) 
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[February  26, 1901,  In  the  Senate.) 
SPANISH  WAR  CLAIMS. 

Mr.  FORAKER.  I  wish  to  call  up  a  conference  report  on  Senate 
bill  2799. 

The  PRESIDING  OFFICER  (Mr.  Kean  in  the  chair).  The  Chair 
lays  before  the  Senate  the  conference  report,  which  will  be  read. 

[The  conference  report  having  been  read,  and  after  brief  discussion,] 

Mr.  PETTIGREW.  I  desire  that  the  report  shall  be  printed  and  Ue 
on  the  table. 

Mr.  FORAKER.  The  report  is  printed  in  the  Record  of  yesterday, 
in  the  House  proceedings. 

Mr.  PETTIGREW.  In  the  House  proceedings,  but  not  in  the 
Senate  proceedings.  It  has  not  been  called  to  my  attention,  and  I 
desire  to  have  it  lie  over  in  order  that  I  maj^  examine  it. 

Mr.  FORAKER.  Very  well.  Then  the  conference  report  will  be 
printed  in  to-day's  proceedings  of  the  Senate,  as  I  understand. 

The  PRESIDING  OFFICER.  It  will  be  printed  in  to-day's  pro- 
ceedings. 

(Record,  vol.  34,  pp.  3023-3024. ) 

[February  26, 1901,  in  the  Senate.] 

SPANISH   WAR  CLAIMS. 

Mr.  FORAKER.  I  ask  for  the  present  consideration  of  the  confer- 
ence report  on  the  bill  (S.  2799)  to  carry  into  effect  the  stipulations 
of  Article  VII  of  the  treaty  between  the  United  States  and  Spain  con- 
cluded on  the  10th  day  of  December,  1898.  It  was  under  considera- 
tion earlier  in  the  session  to-day  and  was  at  the  time  passed,  upon  the 
request  of  the  Senator  from  South  Dakota  (Mr.  Pettigrew),  but  he 
has  since  notified  me  that  he  has  examined  the  report  and  that  I  need 
not  defer  asking  consideration  of  it  on  his  account. 

The  PRESIDENT  pro  tempore.     The  report  is  before  the  Senate. 

Mr.  FORAKER.     It  was  fully  read  and  explained  at  the  time. 

The  PRESIDENT  pro  tempore.  The  question  is  on  agreeing  to  the 
report. 

The  report  was  agreed  to. 

[Here  followed  a  discussion  relative  to  certain  criticisms  that  had 
been  offered  by  Mr.  Bacon  in  relation  to  a  provision  of  the  conference 
report,  namely,  *'that  the  conference  report  contains  a  provision  that 
is  utterly  unconstitutional;  and  if  so,  we  would  stultify  ourselves  in 
putting  it  upon  the  statute  books.  I  allude  to  the  matter  to  which  I 
called  the  attention  of  the  Senator  from  Ohio  this  morning — that  it  is 
beyond  the  jurisdiction  of  Congress  to  appoint  a  commission  for  any 
purpose  and  give  that  commission  the  power  to  certify  questions 
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to  the  Supreme  Coui*t  and  lay  upon  the  Supreme  Court  the  obligation 
to  answer  those  questions.  The  Supreme  Court  is  a  court  created  by 
the  Constitution,  with  powers  limited  and  defined  by  the  Constitution, 
powers  which  we  can  not  add  to  or  subtract  from,  and  if  I  am  correct  in 
this  I  think  we  ought  not  to  proceed  without  an  amendment  in  that 
particular."] 

[After  debate,  and  without  final  action,  the  Senate  proceeded  to  the 
consideration  of  another  matter.] 
(Record,  vol.  34,  pp.  3052-3055.) 

[February  26, 1901,  in  the  Senate.] 
INSTRUCTIONS  TO  PEACE   COMMISSIONERS  AT  PARIS. 

Mr.  PETTIGREW.  Mr.  President,  the  Senate  on  the  5th  of  Feb- 
ruary passed  a  resolution  to  print  as  a  document  3,000  copies  of  the 
instructions  and  all  accompanying  papers  of  the  President  to  the  com- 
missioners to  negotiate  the  treaty  with  Spain  at  Paris  (S.  Doc.  148). 
I  find  upon  examining  the  papers  sent  to  the  Senate  in  this  connection 
that  one  important  telegram  is  not  printed  in  the  document,  and  I 
therefore  ask  that  there  be  a  reprint  of  the  document  of  3,000  copies, 
to  contain  this  telegram.     *    *    *     It  reads  as  follows: 

[Telegram.] 

Hay  to  Day. 

Dkpaktment  of  State, 
{About  November  i,  1898.) 
Surely  Spain  can  not  expect  us  to  turn  the  Philippines  back  and  bear  the  cost  of 
the  war  and  all  claims  of  our  citizens  for  damages  to  life  and  property  in  Cuba  with- 
out any  indemnity  but  Porto  Rico?  Does  she  propose  to  pay  in  money  the  cost  of 
the  war  and  claims  of  our  citizens,  and  make  full  guaranties  to  the  people  of  the 
islands,  and  grant  to  us  concessions  of  naval  and  telegraph  stations  in  the  archi- 
pelago, and  privileges  to  our  commerce  the  same  as  enjoyed  by  Spain,  rather  than 
surrender  the  archipelago? 

Hay. 

(Record,  vol.  34,  pp.  3021-3022. ) 

[February  27, 1901,  in  the  Senate.] 
INSTRUCTIONS  TO  PEACE  COMMISSIONERS  AT  PARIS. 

Mr.  LODGE.  Mr.  President,  I  report  back  the  resolution  intro- 
duced yesterday  by  the  Senator  from  South  Dakota  (Mr.  Pettigrew) 
to  print  3,000  additional  copies  of  the  papers  (S.  Doc.  148)  relating  to 
the  treaty  with  Spain,  with  the  omitted  telegram  inserted.  I  find 
that  the  telegram  to  which  the  Senator  from  South  Dakota  referred 
was  omitted.  I  sent  for  the  original  papers,  and  I  found  that  tele- 
gram among  them  in  its  proper  place.  It  had  been  sent  down  by  the 
officers  of  the  Senate  with  all  the  other  papers,  and  it  appears  to  have 
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gone  into  the  hands  of  the  printers,  because  it  has  their  mark  upon 
the  top.  Why  it  was  omitted  in  printing  I  do  not  know,  but  I  report 
back  the  resolution  of  the  Senator  from  South  Dakota  and  ask  that  it 
may  be  passed. 

The  resolution  was  considered  by  unanimous  consent,  and  agreed 
to,  a»s  follows: 

Hesolvedf  That  there  be  printed  three  thousand  additional  copies  of  the  papers 
relating  to  the  treaty  with  Spain,  with  the  omitted  telegram  inserted. 
(Record,  vol.  34,  pp.  3099-3100. ) 

[February  28, 1901,  In  the  Senate.] 

SPANISH   WAR  CLAIMS. 

Mr.  FORAKER.  I  move  that  the  Senate  proceed  to  the  considera- 
tion of  the  conference  report  on  the  bill  (S.  2799)  to  cany  into  eflFect 
the  stipulation  of  Article  VII  of  the  treaty  between  the  United  States 
and  Spain,  concluded  on  the  10th  day  of  December,  1898. 

The  motion  was  agreed  to;  and  the  Senate  proceeded  to  consider 
the  report. 

After  brief  discussion, 

The  PRESIDENT  pro  tempore.  The  question  is  on  agreeing  to' the 
report  of  the  committee  of  conference. 

The  report  was  agreed  to. 

(Record,  vol.  34,  p.  3196.) 

[February  28, 1901,  in  the  House.] 
ENBOLLED  BILLS  SIGNED. 

The  SPEAKER  announced  his  signature  to  enrolled  bills  of  the  fol- 
lowing titles: 

S.  2799.  An  act  to  carry  into  effect  the  stipulations  of  Article  VII 
of  the  treaty  between  the  United  States  and  Spain,  concluded  on  the 
10th  day  of  December,  1898. 

(Record,  vol.  34,  p.  3261. ) 

[February  28, 1901,  in  the  Senate.] 
ENROLLED  BILLS  SIGNED. 

A  message  from  the  House  of  Representatives,  by  Mr.  W.  J.  Brown- 
ing, its  Chief  Clerk,  announced  that  the  Speaker  of  the  House  had 
signed  the  following  enrolled  bills;  and  they  were  thereupon  signed 
by  the  President  pro  tempore: 

A  bill  (S.  2799)  to  carry  into  effect  the  stipulations  of  Article  VH 
of  the  treaty  between  the  United  States  and  Spain,  concluded  on  the 
10th  day  of  December,  1898. 

(Record,  vol.  34,  p.  3220.) 
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[March  2, 1901,  in  the  Senate.] 
PRESIDENTIAL  APPROVALS. 

A  message  from  the  President  of  the  United  States,  by  Mr.  O.  L. 
Pruden,  one  of  his  secretaries,  announced  that  the  President  had  on 
this  day  approved  and  signed  the  following  acts: 

An  act  (S.  2799)  to  carry  into  effect  the  stipulations  of  Article  VIl 
of  the  treaty  between  the  United  States  and  Spain,  concluded'on  the 
10th  day  of  December,  1898. 

(Record,  vol. 34,  pp.  3436-3437.    Stats.,  56th  Ck)ng.,  2d  sess.,  chapter  80,  p.  877.) 
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IV.-LIST  OF  PUBLIC  DOCUMENTS  RELATING  TO  CLAIMS 
OF  CITIZENS  OF  THE  UNITED  STATES  AGAINST  SPAIN, 

1895-1901. 


[Fifty-fourth  Congress,  first  sesalon.] 

H.  Doc.  1,  vol.  1,  Dec.  2, 1895:  Foreign  Relations,  1895,  parts  1  and  2,  Annual  Message 
President  of  United  States,  December  2, 1895.  Part  1,  pp.  xxxii-xxxiv;  part  2, 
pp.  1160-1231. 

S.  Doc.  166,  Dec.  7, 1895:  Letter,  T.  Estrada  Palma  to  Olney,  Secretary  of  State.  Also 
in  Davis  report,  pp.  1-42,  S.  Rept.  885,  55th  Cong.,  2d  sess. 

H.  Doc.  224,  Feb.  11, 1896:  Message,  President  of  United  States,  Cuban  affairs,  August 
Bolten  and  Gustave  Richelieu,  pp.  111-134.  (See  reference  to  this  document  in 
55th  Cong.,  Ist  sess.,  S.  Rept.  371 — the  latter  document  reprinted  in  55th  Cong., 
2d  seas.,  S.  Rept.  885,  Davis,  pp.  311. ) 

S.  Doc.  168,  Mar.  13,  1896:  Message,  report  Secretary  of  State,  and  correspondence 
relative  to  American  citizens  arrested  in  Cuba. 

S.  Doc.  213,  Apr.  15, 1896:  Message  relative  to  mediation  or  intervention  by  the  United 
States  in  Cuban  affairs.     Also  in  Davis  report,  pp.  43-179. 

8.  Doc.  278,  May  23, 1896:  Message  relative  to  rights  of  United  States  under  treaties 
with  Spain  as  to  trial  of  United  States  citizens  arrested  in  Cuba  and  under  con- 
demnation and  sentenced  to  death,  etc.  Also  in  Davis  report,  pp.  183-187, 
319-636. 

IFifty-fourth  Congress,  second  session.] 

H.  Doc.  1,  Dec.  7, 1896:  Message  of  the  President,  annual,  December  7, 1896.    (Foreign 

Relations,  1896,  pp.  xxix-xxxvi,  and  pp.  582-847. ) 
8.  Res.,  Dec.  22, 1896:  Correspondence  concerning  death  of  Charles  G^ovin.    (See  54th 

,  Cong.,  2d  sess.,  S.  Doc.  39.) 
8.  Doc.  39,  Jan.  5,  1897:  Message,  reply    to   Senate  resolution,  December  22,    1896 

(Govin).     Also  in  Davis  report,  p.  189. 
8.  Res.,  Dec.  15, 1896:  Relating  to  claims  of  citizens  of  United  States  against  Spain. 

(See,  for  answer,  54th  Cong.,  2d  sess.,  S.  Doc.  79,  pp.  1-2. )     Also  in  Davis  report, 

pp.  195-196. 
8.  Doc.  79,  Jan.  22, 1897:  Message  President  of  United  States,  transmitting  list  of  claims 

of  citizens  of  United  States  against  Spain;  also  correspondence  relative  to  the 

vessel  called  the  Competitor,    Also  in  Da\TS  report,  pp.  195-232.     Additional  list 

of  claims,  55th  Cong.,  M  sess.,S.  Doc.  168. 
S.  Res.,  Dec.  21,1896:  Relative  to  citizens  of  United  States  arrested  in  Cuba.     (See 

answer  following,  in  54th  Cong.,  2d  sess.,  S.  Doc.  84. ) 
8.  Doc.  84,  Jan.  25, 1897:  Message  containing  list  of  citizens  of  United  States  arrested 

in  Cuba.     Also  in  Davis  report,  p.  243.     Also  in  Foreign  Relations,  1896,  p.  746. 
8.  Doc.  104,  Feb.  1, 1897:  Message  and  correspondence  relating  to  arrest,  imprison- 
ment, etc.,  of  Julio  Sanguily.     Also  in  Foreign  Relations,  1896,  pp.  750-847,  with 

footnote,  p.  783. 

45 


Digitized  by 


Google 


46 

S.  Res.,  Feb.  4, 1897:  Relative  to  arrest  and  detention  of  Gaspar  A.  Betancourt,  a  citi- 
zen of  the  United  States,  by  Spanish  authorities  in  Cuba.     Also  in  Davis  report, 

p.  249.     (See  answer  following. ) 
8.  Doc.  119,  Feb.  11, 1897:  Message  in  response  to  Senate  resolution  of  February  4, 

1897  (Betancourt).     Also  in  Davis  report,  p.  249. 
S.  Res.,  Jan.  2, 1897:  Relative  to  the  killing  of  S^undo  N.  Lopez  in  Cuba.    Also  in 

Davis  report,  pp.  255-256. 
S.  Doc.  120,  Feb.  11, 1897:  Message  in  response  to  Senate  resolution  of  January  2, 1897, 

relative  to  killing  of  Segundo  N.  Lopez  in  Cuba.    Also  in  Davis  report,  pp.  255-256. 
S.  Ree.,  Feb.  6, 1897:  Relative  to  persons  claiming  American  citizenship  captured  on 

the  Competitor,    Also  in  Davis  report,  pp.  233-234. 
S.  Doc.  146,  Feb.  23, 1897:  Message  in  answer  to  Senate  resolution  February  6, 1897. 

Also  in  Davis  report,  pp.  233-234. 
S.  Res.,  Feb.  24, 1897:  Relative  to  American  citizens  in  prison  in  Cuba.     (See  answer 

following.).    Also  in  Davis  report,  pp.  257-264. 
S.  Doc.  172,  Mar.  1, 1897:  Message  in  reply  to  Senate  resolution  February  24, 1897. 

Also  in  Davis  report,  pp.  257-264. 
S.  Doc.  179,  Mar.  2, 1897:  Message  relative  to  arrest,  imprisonment,  and  death  of  Dr. 

Ricardo  Ruiz  in  jail  in  Cuba. 
S.  Res.,  Feb.  26, 1897:  Relative  to  arrest  and  imprisonment  of  George  Washington 

Aguirre.     ( See  answer  following. ) 

[Fifty-fifth  Congress,  Senate  special  session,  March,  1897.] 

Sen.  Ex.  A,   ** Confidential:"    Confidential  message,  March  4,  1897,  transmitting 
report  of  Secretary  of  State  and  copies  of  correspondence  in  regard  to  the  case  of 
George  Washington  Aguirre  in  Cuba.     Also  in  Davis  report,  pp.  313-318. 
[Fifty-fifth  Congress,  first  session.] 

8.  Res.,  ^lar.  26, 1897:  Relative  to  arrest  and  imprisonment  of  Gustave  Richelieu  and 
August  Bolten.     (Answer  following.) 

S.  Doc.  47,  Apr.  19, 1897:  Message  in  response  to  Senate  resolution  March  26, 1897, 
with  report  from  Secretary  of  State  and  accompanying  papers,  relating  to  arrest 
and  imprisonment  of  the  American  citizens  Gustave  Richelieu  and  August  Bolten 
at  Santiago  de  Cuba.     Also  in  Davis  report,  pp.  265-309. 

S.  Doc.  75,  May  11, 1897:  Message  from  President  and  report  from  Secretary  of  State 
covering  letters  addressed  by  Gen.  Maximo  Gomez,  the  commanding  general  of 
the  insurrectionary  forces  in  Cuba,  to  the  President  of  the  United  States  in  Feb- 
ruary and  March,  1897. 

S.  J.  Res.  61,  July  7, 1897:  For  the  relief  of  August  Bolten  and  Gustave  Richelieu. 
(See  report  following.) 

S.  Report  371,  July  7, 1897:  Foreign  Relations  Committee  expresses  opinion  *'  that  it 
is  the  manifest  duty  of  the  United  States  to  take  such  prompt  measures  as  shall 
be  adequate  to  obtain  an  indemnity  for  all  wrongs  and  injuries  suffered  by  the 
two  American  sailors,  Bolten  and  Richelieu."  (See  S.  J.  Res.  61.)  Also  in 
Davis  report,  pp.  311-312.  Refers  to  54th  Cong.,  1st  sess.,  H.  Doc.  224,  pp. 
111-134,  and  55th  Cong.,  1st  sess.,  S.  Do(!.  47. 

S.  Res.  149  and  S.  J.  Res.  62:  Relating  to  the  case  of  Alfredo  Laborde  and  others, 
prisoners  taken  on  the  CompetUor.     (See  report  of  committee  following.) 

S.  Rept.  377,  July  14,  1897:  Foreign  Relations  Committee  reports  at  length  on  this 
ca.«e,  expressing  opinion  that  ''this  Government  should  demand  that  they 
(Laborde  and  others)  be  set  at  liberty,  and  that  the  Competitor  be  restored  to 
her  owner,"  and  recommending  the  adoption  of  a  joint  resolution  to  this  effect. 
Also  in  Davis  report,  pp.  235-241. 

S.  Doc.  189,  July  24,  1897:  Message,  report  of  Secretary  of  State,  ^nd  correspondence 
relative  to  arrest  and  imprisonment  of  Alfredo  H.  Hugnet,  a  citizen  of  the 
United  States,  in  Habana,  by  Spanish  authorities. 
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[Fifty-fifth  Congress,  second  session.] 

H.  Doc.  1,  Dec.  6,  1897:  Foreign  Relations,  1897.  Message  (annual)  of  President  of 
United  States,  pp.  xi-xxi,  483-548. 

H.  Bill  8618,  Feb.  24, 1898:  A  bill  for  the  relief  of  the  sufferers  by  the  destruction  of 
the  United  States  steamer  Maine  in  the  harbor  of  Habana,  Cuba.  (Act  of 
March  30,  1898,  30  Stats.,  pp.  346-347.) 

S.  Doc.  405,  Apr.  11,  1898:  Special  message;  intervention  in  Cuban  affairs,  etc. 
(Seep.  11.) 

S.  J.  Res.  149,  Apr.  13,  1898. 

S.  Rept.  885,  Apr.  13,  1898:  Foreign  Relations  Committee  reports  back  various 
resolutions  and  joint  resolutions,  and  recommends  adoption  of  a  resolution,  in 
substance,  that  the  people  in  Cuba  are,  and  of  right  ought  to  be,  free  and  inde- 
pendent, and  demanding  that  Spain  relinquish  authority  and  government  in 
Cuba  and  withdraw  its  land  and  naval  forces  from  Cuba  and  Cuban  waters,  and 
directing  and  empowering  the  President  of  the  United  States  to  use  the  entire 
land  and  naval  forces  of  the  United  States  to  carry  these  resolutions  into  effect. 

[Fifty-fifth  Congress,  third  session.] 

S.  Doc.  62,  3  parts,  Jan.  4,  1899:  Message,  transmitting  "A  treaty  of  peace  between 
the  United  States  and  Spain,'*  and  protocols,  etc.,  of  the  United  States  peace 
commissioners  at  Paris,  together  with  the  oflScial  correspondence,  testimony,  and 
documents  laid  before  the  United  States  peace  commissioners  at  Paris;  also, 
including  the  "peace  protocol  of  August  12,  1898,  and  correspondence"  which 
preceded  the  cessation  of  hostilities,  1898.  (See  index  references  to  passages 
relating  to  claims,  indebtedness,  Cuban  debt,  etc. ) 

S.  Res.  450,  Jan.  5,  1899:  By  Mr.  HOAR,  directing  the  Committee  on  Foreign 
Relations  to  inquire  and  report  to  the  Senate  whether  the  proposed  treaty  with 
Spain  makes  any  provision  for  claims  of  citizens  of  the  United  States  against 
Spain  which  were  in  existence  before  the  beginning  of  the  present  war,  the 
extent  and  number  of  such  claims,  and  what  will  be  the  legal  condition  of  the 
same  after  peace  shall  have  been  declared.  Agreed  to  January  5, 1899.  ( Record, 
vol.  32,  p.  403;  S.  Rept.  1467.) 

S.  Rept.  1467,  Jan.  11,  1899:  By  Mr.  DAVIS,  from  the  Committee  on  Foreign 
Relations,  upon  a  portion  of  the  subject  of  Senate  resolution  450.  (Record, 
vol.  32,  pp.  561,  602.) 

S.  Res.,  Feb.  28,  1899:  By  Mr.  CHILTON,  calling  upon  the  Secretary  of  State  for  a 
list  of  the  claims  filed  in  the  Department  of  State  by  citizens  of  the  United  States 
against  Spain,  arising  out  of  the  insurrection  in  the  island  of  Cuba,  not  embraced 
in  Document  79,  Fifty-fourth  C-ongress,  second  session.  (Record,  vol.  32,  p. 
2536;  see  S.  Doc.  168,  iist  of  claims. ) 

S.  Doc.  168,  Mar.  3,  1899:  Claims  against  Spain,  list  of.  Message  in  response  to  Sen- 
ate resolution  of  February  28,  1899,  above.  (Record,  vol.  32,  p.  2813.)  This 
document  continues  list  of  claims  since  Fifty-fourth  Congress,  second  st»ssion, 
Senate  Document  79. 

8.  Bill  5594,  Mar.  3,  1899:  By  Mr.  DAVIS,  from  the  Committee  on  Foreign  Rela- 
tions, a  bill  "to  carry  into  effect  the  stipulations  of  Article  VII  of  the  treaty 
l>etween  the  United  States  and  Spain  concluded  on  the  10th  day  of  Decenil)er, 
1898."    (Record,  vol.  32,  p.  2775.)    See  Parliamentary  History,  (oite. 

[Fifty-sixth  CongrcMS,  first  sossion.] 

H.  Doc.  1,  Dec.  5,  1899:  Annual  message  of  the  President  of  the  United  States, 
recommending  *' appropriate  legislation  to  carry  into  execution  Article  Vll  of 
the  treaty  of  peace  with  Spain."     (Exhibit,  Dec.  5,  1899,  p.  25.) 
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S.  Bill  944,  Dec.  7,  1899:  Introduced  by  Mr.  DAVIS  (by  request),  "to  carry  into 
effect  the  stipulations  of  Article  VII  of  the  treaty  between  the* United  States  and 
Spain  concluded  on  the  10th  day  of  December,  1898."  (See  S.  Bill  2799,  in 
56th  Cong.,  Ist  and  2d  sess.) 

8.  Res.  39,  Dec.  18,  1899:  By  Mr.  HOAR,  relative  to  the  condition  of  claims  by  citi- 
zens of  the  United  States  against  Spain.  (See  Rept.  No.  13;  Record,  vol.  33, 
p.  565.) 

S.  Rept.  13,  Jan.  3, 1900:  By  Mr.  DAVIS,  for  the  Committee  on  Foreign  Relations,  upon 
the  subject  of  Mr.  Hoar's  Senate  Resolution  39,  above.     (Record,  vol.  33,  p.  629). 

S.  Bill  2374,  Jan.  15,  1900:  By  Mr.  PETTUS,  a  bill  to  create  a  commission  to  adju- 
dicate the  claims  of  citizens  of  the  United  States  growing  out  of  yie  destruction 
of  property  and  for  other  depredations  committed  on  the  island  of  Cuba  during 
the  late  insurrection  on  said  island.  Referred  to  the  Committee  on  Relations 
with  Cuba.     (Record,  vol.  33,  p.  799.) 

H.  Bill  6632,  Jan.  17, 1900:  By  Mr.  CATCHINGS,  a  bill  to  create  a  commission  to 
adjudicate,  etc.  Same  as  Senate  Bill  2374,  by  Mr.  Pettus,  in  Senate,  above. 
(Record,  vol.  33,  p.  930.) 

H.  R.  7662,  Jan.  30,  1900:  By  Mr.  POWERS,  to  carry  into  effect  the  stipulations  of 
Article  VII  of  the  treaty  between  the  United  States  and  Spain  concluded  on  the 
10th  day  of  December,  1898.  Referred  to  Committee  on  War  Claims.  (Record^ 
vol.  33,  p.  1322.) 

S.  Bill  944,  Jan.  31,  1900:  "To  carry  into  effect  the  stipulations  of  Article  VII  of  the 
treaty  of  peace"  of  1898,  etc.;  reported  adversely  by  Mr.  Davis,  from  the  Com- 
mittee on  Foreign  Relations,  and  indefinitely  postponed.  (See  Senate  Bill  2799, 
substitute  for  Senate  Bill  944;  Record,  vol.  33,  p.  1325.) 

S.  Bill  2799,  Jan.  31, 1900:  In  the  Senate,  Mr.  DAVIS,  from  the  Committee  on  Foreign 
Relations,  reportecl  a  bill  "to  carry  into  effect  the  stipulations  of  Article  VII  of 
the  treaty  between  the  United  States  and  Spain  concluded  on  the  10th  day  of 
December,  1898."  (Substitute  for  Senate  Bill  No.  944. )  This  bill,  after  amend- 
ment, became  the  act  of  March  2, 1901.  (See  **  parliamentary  history"  of  Senate 
Bill  2799.)     Record,  vol.  33,  p.  1325. 

H.  Rept.  212,  Feb.  6,  1900:  By  Mr.  HAUGEN;  reports  back  H.  R.  7662,  ^ith  an 
amendment.  Committed  to  the  Committee  of  the  Whole  House  on  the  state  of 
the  Union.     (Record,  vol.  33,  pp.  1322,  1594.) 

S.  Bill  2799,  Mar.  27, 1900:  In  House,  Senate  Bill  2799  reported  back  from  Committee 
on  War  Claims  without  amendment,  accompanied  by  a  written  report.  No.  780. 
(Record,  vol.  33,  p.  3409;  H.  Report  No.  780.) 

H.  R.  11176,  Apr.  30,  1900:  By  Mr.  MAHON,  to  carry  into  effect  the  stipulations  of 
Article  VII  of  the  treaty  between  the  United  States  and  Spain  concluded  on  the 
10th  day  of  December,  1898.  Referred  to  Committee  on  War  Claims.  (Record, 
vol.  33, 'p- 4888.) 

H.  R.  11177,  Apr.  30,  1900:  By  Mr.  MAHON,  to  carry  into  effect  the  stipulations  of 
Article  VII  of  the  treaty  between  the  United  States  and  Spain  concluded  on  the 
10th  day  of  December,  1898.  Referred  to  the  Committee  on  War  Claims. 
(Record*  vol.  33,  p.  4888.) 

H.  R.  11378,  May  8,  1900:  By  Mr.  MAHON,  to  carry  into  effect  the  stipulations  of 
Article  VII  of  the  tieaty  between  the  United  States  and  Spain  concluded  on  the 
10th  day  of  Decern l)er,  1898.  Referred  to  the  Committee  on  War  Claims. 
(Recordivol.  33,  p.  5305.) 

S.  Bill  2799,  May  9,  1900:  In  the  Iloune,  Mr.  MAHON,  from  the  Committee  on  War 
Claims,  to  which  had  been  recommittiHl  April  28,  1900,  the  bill  of  the  Senate 
8.  2799,  reported  the  same  back  to  the  House  with  amendment  (in  the  nature  of  a 
substitute),  accompanied  by  a  report  in  writing.  No.  1423.  (See  V parliamentary 
history"  of  Senate  Bill  2799.)     Record,  vol.  33,  p.  5354;  H.  Report  No.  1423. 
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H.  Kept.  1423,  May  9, 1900:  By  Mr.  MAHON,  accompanying  Senate  Bill  2799,  recom- 
mending the  adoption  of  a  substitute  for  Senate  Bill  2799,  the  effect  of  which 
was  to  confer  upon  the  United  States  Court  of  Claims  jurisdiction  "to  receive, 
examine,  and  adjudicate  all  claims  of  citizens  of  the  United  States  against  Spain 
which  the  United  States  agreed  to  adjudicate  and  settle  by  the  seventh  article  of 
the  treaty  concluded  between  the  United  States  and  Spain  on  the  10th  day  of 
December,  1898,*'  and  requiring  that  the  said  Court  of  Claims  "shall  adjudicate 
said  claims  according  to  the  merits  of  the  several  cases,  the  principles  of  equity 
and  of  international  law." 

[Fifty-sixth  Congret»s,  becoud  bession.] 

H.  Doc.  1,  Dec.  3,  1900:  Annual  message  of  the  President  of  the  United  States, 
reiterating  his  recommendation,  made  one  year  previously,  for  "appropriate 
legislation"  to  carry  into  execution  the  stipulations  of  Article  VII  of  the  treaty 
between  the  United  States  and  Spain  concluded  December  10,  1898,  and  asking 
"that  action  be  taken  to  fulfill  this  obligation.*'  (Exhibit,  56th  Cong.,  2d  sess., 
Dec  3,  1900,  p.  20.) 

H.R.  13850,  Jan.  14,  1901:  In  the  Senate,  amendment  proposed  by  Mr.  LODdrE,  ta 
confer  jurisdiction  upon  the  United  States  Court  of  Claims  to  receive,  examine, 
and  adjudicate  all  claims  under  the  seventh  article  of  the  treaty  between  the 
United  States  and  Spain  of  December  10,  1898.  Referred  to  the  Committee  on 
Foreign  Relatipns.     (Record,  yol.  34,  p.  960.) 

H.  R.  13850,  Jan.  16,  1901:  In  the  Senate,  Mr.  LODGE  reported  back  from  the  Com- 
mittee on  Foreign  Relations  the  amendment  introduced  by  him  on  the  14th 
instant,  with  an  amendment  in  the  nature  of  a  substitute,  the  purport  of  which 
was  to  create  a  commission  of  "three  suitable  persons,  learned  in  the  law,"  to 
have  jurisdiction  to  receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the 
United  States  under  the  terms  of  the  seventh  article  of  the  treaty  between  the 
United  States  and  Spain  of  December  10,  1898.  Referred  to  the  ('ommittee  on 
Appropriations,  to  be  considered  in  connection  with  H.  R.  13850,  the  annual 
bill  to  make  appropriations  for  the  diplomatic  and  consular  service.  (Record, 
vol.  34,  p.  1066.) 

S.  Doc.  148,  Jan.  31,  1901:  In  executive  session  of  the  Senate,  the  injunction  of 

secrecy  was  removed  from  the  instructions  and  all  accompanying 

papers  of  the  President  to  the  commissioners  who  n^otiated  the 

treaty  with  Spain  at  Paris. 

Feb.  5,  1901:  Ordered  by  the  Senate  that  there  be  printed  for  the  use  of 

the  Senate  3,0(X)  copies  of  this  document.     (Senate  Journal,  pp.  129,  140,  221, 

226;  Record,  vol.  34,  p.  2132.) 

a  Res.,  Feb.  26,  1901:  By  Mr.  PETTIGREW,  relative  to  the  omission  from  S.  Doc. 
148  of  a  dispatch  by  Mr.  Hay  to  Mr.  Day,  about  November  1,  1898.  (Record, 
vol.  34,  pp.  3021-3022. ) 

S.  Dfx;.  148,  Feb.  27,  1901:  Report  by  Mr.  LODGE  on  Senate  resolution  of  February 
26,  1901,  relative  to  the  omission  from  Senate  Document  148  of  a  dispatch  from 
Mr.  Hay  to  Mr.  Day,  about  November  1,  1898,  stating  that  said  dispatch  had 
been  accidentally  omitted,  and  recommending  that  said  Senate  Document  148  be 
reprinted,  containing  the  Hay -to-Day  dispatch.    (Record,  vol.  34,  pp.  3099-3100. ) 

Mar.  2,  1901:  Act  to  carry  into  effect  the  stipulations  of  Article  VII  of  the  treaty 
between  the  United  States  and  Spain  concluded  on  the  10th  day  of  December, 
1898.  Approved  by  the  President  of  the  United  States  (Senate  bill  2799). 
(Record,  vol.  34,  pp.  3436-3437;  Stat.,  56th  Cong.,  2d  sess.,  chap.  80,  p.  877.) 
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[Fifty-fifth  Congreaa,  second  aession,  Senate  Report  No.  886.— April  13, 1898.] 

v.— LIST  OF  PUBLIC  DOCUMENTS  QUOTED  AND  RE- 
PRINTED IN  THE  DAVIS  REPORT,  FROM  THE  SENATE 
COMMITTEE  ON  FOREIGN  RELATIONS,  RELATIVE  TO 
AFFAIRS  IN  CUBA. 

Pa«e. 

Davis  Report  No.  885,  April  13,  1898:  In  support  of  Senate  joint  resolution 
149,  declaring  that  the  people  of  the  island  of  Cuba  are,  and  of  right 
ought  to  be,  free  and  independent;  demanding  that  the  Government  of 
Spain  at  once  relinquish  its  authority  and  government  in  the  island  of 
Cuba,  and  withdraw  its  land  and  naval  forces  from  Cuba  and  Cuban 
waters;  and  directing  and  empowering  the  President  of  theUniled  States 
to  use  the  entire  land  and  naval  forces  of  the  United  States,  and  to  call 
into  the  actual  service  of  the  United  States  the  militia  of  the  several 
States,  to  such  extent  as  may  be  necessary  to  carry  these  resolutions 
into  effect i-xxxii 

See  also  continuation  of  Davis  report 319-636 

[Fifty-fourth  Congrens,  first  session.] 

&  Doc  166,  Dec.  7,  1895:  Letter  of  Hon.  T.  Estrada  Pahna  to  Hon.  Rich- 
ard Olney,  Secretary  of  State,  December  7,  1895 .1-42 

8.  Doc.  213,  Apr.  15,  1896:  Message  from  the  President  of  the  United  States, 
transmitting  papers  relating  to  the  subject  of  mediation  or  intervention 
by  the  United  States  in  the  affairs  of  Cuba,  between  November  5,  1875, 
and  the  date  of  the  pacification  of  Cuba  in  1878 43-179 

Paper  (unnumbered  and  without  date)  submitted  by  Mr.  MORGAN,  printed 

for  the  use  of  the  Senate  Committee  on  Foreign  Relations! 180-182 

8.  Doc  278,  May  23,  1896:  Message  from  President  of  the  United  States  and 
report  of  Secretary  of  State,  with  accompanying  papers,  relative  to  the 
rights  of  the  United  States  under  our  treaty  with  Spain  as  to  the  trial 
of  our  citizens  arrested  in  Cuba  and  under  condenmation  and  sentenced 
to  death  by  the  Spanish  military  tribunals  for  alleged  offenses  of  a 
political  or  other  character  against  the  Spanish  laws  or  Government 183-187 

On  this  subject  see  also  post,  pp.  319,  etc.,  hearings,  in  1896, 1897,  and 

1898,  by  Senate  Committee  on  Foreign  Relations,  and  statements,  etc..  319-636 

Also  the  report  of  the  Spanish  naval  board  of  inquiry  as  to  the  cause 

of  the  destruction  of  the  United  States  battle  ship  Maine 565-636 

Also  appended  illustrations  of  the  Maine  after  the  explosion,  and 

diagram  of  Habana  Harbor,  which  follow 636 

[Flf  ty-foiirth  Congress,  second  session.] 
S.  Doc.  39,  Jan.  5, 1897:  Message  from  the  President  of  the  United  States  and 
report  from  the  Secretary  of  State,  accompanied  by  copies  of  corre- 
spondence concerning  the  death  of  Charles  Govin,  a  citizen  of  the  United 

States,  in  the  island  of  Cuba 189-194 

S.  Doc.  79,  Jan.  29, 1897:  Message  from  the  President  of  the  United  States 
submitting  a  list  of  claims  filed  in  the  Department  of  State  by  citizens  of 
the  United  States  against  Spain,  arising  out  of  the  insurrection  existing 
in  the  island  of  Cuba,  and  accompanied  by  papers  relative  to  the  vessel 
called  Competitor  and  the  persons  claiming  American  citizenship  cap- 
tured thereon 195-232 

(See  continuation  of  Ust  of  claims,  55th  Cong.,  3d  sess.,  S.  Doc.  168.) 
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S.  Doc.  84,  Jan.  25, 1897 :  Message  from  the  President  of  the  United  States,  with 
report  from  Secretary  of  State,  covering  a  list  of  persons  claiming  to  be 
citizens  of  the  United  States  who  have  been  arrested  on  the  island  of 
Cuba  since  February  24,  1896,  to  the  present  time 243-247 

S.  Doc.  119,  Feb.  11, 1897:  Message  from  the  President  of  the  United  States, 
with  report  from  Secretary  of  State,  submitting  copies  of  correspondence 
relative  to  the  arrest  and  detention  of  Gaspar  A.  Betancourt,  a  citizen  of 
the  United  States,  by  Spanish  authorities  in  Cuba 249-253 

S.  Doc.  120,  Feb.  11, 1897:  Message  from  the  President  of  the  United  States, 
with  report  from  Secretary  of  State,  relative  to  the  killing  of  Segundo  N. 
Lopez,  son  of  M.  F.  Lopez,  at  Sagua  la  Grande,  in  Cuba 265-256 

S.  Doc.  146,  Feb.  23, 1897:  Message  from  the  President  of  the  United  States 
and  report  from  Secretary  of  State  in  regard  to  the  persons  claiming 
American  citizenship  captured  on  board  of  the  Competitor 233-234 

(Refers  toS.  Doc.  79, 64th  Cong.,  2d  sess. ) 

S.  Doc.  172,  Mar.  1, 1897:  Message  from  the  President  of  the  United  States, 
with  report  from  Secretary  of  State,  covering  copies  of  correspondence 
and  reports  of  the  United  States  consul-general  at  Habana  relative  to 
**all  American  citizens  now  in  prison  in  the  island  of  Cuba  not  previ- 
x>usly  reported  on '  * 267-264 

[Fifty-flfth  Congrress,  special  session  of  Senate,  March,  1897.] 

S.  Ex.  A.  ('*confidentiar'),  March  3-4,  1897:  Message  (*' confidential") 
from  the  President  of  the  United  States  transmitting  a  report  from  the 
Secretary  of  State  and  copies  of  correspondence  in  regard  to  the  case  of 

George  Washington  Aguirre,  in  Cuba 313-318 

[Fifty-flfth  Congress,  first  session.] 

S.  Doc.  47,  Apr.  19,1897:  Message  from  the  President  of  the  United  States, 
with  report  from  Secretary  of  State  and  accompanying  papers,  relating 
to  the  arrest  and  imprisonment  at  Santiago  de  Cuba  of  the  American  . 
citizens  Gustave  Richelieu  and  August  Bolten 266-309 

(See  also  S.  Rept.  371, 66th  Cong.,  1st  sess. ) 

S.  Rept.  371,  July  7, 1897:  From  Committee  on  Foreign  Relations,  in  support 
of  joint  resolution  to  empower  the  President  of  the  United  States  "to 
take  such  measures  as  in  his  judgment  may  be  necessary  to  obtain  indem- 
nity from  the  Spanish  Government  for  the  wrongs  and  injuries  suffered 
by  August  Bolten  and  Gustave  Richelieu  by  reason  of  their  wrongful 
arrest  and  imprisonment  by  Spanish  authorities  at  Santiago  de  Cuba  in 
the  year  1896;  and  to  secure  this  end  he  (the  President)  is  authorized 
and  requested  to  employ  such  means  or  exercise  such  power  as  may  be 
necessary 311,312 

8.  Rept.  377,  July  14,  1897:  From  the  Committee  on  Foreign  Relations,  rec- 
ommending that  demand  be  made  by  the  United  States  Government 
upon  Spain  for  the  release  of  the  steamer  Competitor ^  and  that  the  men 
arrested  on  that  vessel  be  set  at  liberty,  etc 236-241 

S.  Rept.  886,  Apr.  13,  1898:  From  the  Committee  on  Foreign  Relations, 
rei)ort  upon  inquiries  respecting  "what  are  the  rights  of  the  United 
States,  under  our  treaties  with  Spain,  as  to  the  trial  of  our  citizens 
arrested  in  Cuba  and  now  under  condemnation  and  sentenced  to  death," 
etc.;  also  the  "condition  of  affairs  in  Cuba" ,..  319-636 

Included  in  this  document  are  statements— 

1.  By  Frederick  W.  Lawrence 321-338 

2.  By  Rev.  A.  J.  Diaz 338-355 
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.  Kept  885 — continued.     Included  in  this  document  are  statements —  Page. 

3.  By  William  D.  Smith '. 356-374 

4.  By  George  Bronaon  Rea 375-396 

5.  By  Stephen  Bonsai 397-418 

6.  By  Dr.  Foster  R.  Winn 419-435 

7.  By  Dr.  H.  W.  Danforth 436^157 

8.  ByC.  F.  Koop 458-469 

9.  By  Commander  R.  B.  Bradford,  United  States  Navy 469-481 

10.  By  Charles  Dwight  Sigsbee,  United  States  Navy,  commander 

of  the  lfatn€ 481-492 

11.  By  Capt.  Albert  S.  Barker,  United  States  Navy 492-494 

12.  By  AdmiralJohn  Irwin,  United  States  Navy 494r^3 

13.  By  Honore  Francis Laine 503,507-519 

14.  By  Benjamin  J.  Guerra 519-534 

15.  By  Hon.  Fitzhugh  Lee,  United  States  consul-general  at  Ha- 

bana 534-548 

Also  concentration  and  other  proclamations  of  Greneral  Weyler 549-551 

Extracts  from  United  States  consular  reports  in  regard  to  affairs  on 

the  island  of  Cuba 552-564 

Report  of  the  Spanish  naval  board  of  inquiry  as  to  the  cause  of  the 

destruction  of  the  United  States  battle  ship  Maine 565-636 

Appended  to  the  latter  document  are  illustrations  of  the  Maine  after 

the  explosion,  and  a  diagram  of  Habana  harbor 636 
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VI.— REFERENCES  TO  CLAIMS  IN  VOLUMES  CONTAIN- 
ING ANNUAL  MESSAGES  OF  THE  PRESIDENT  OF  THE 
UNITED  STATES,  AND  DIPLOMATIC  CORRESPONDENCE 
("FOREIGN  RELATIONS"),  1895-1897. 


[F^relpi  BeUtloM,  1896,  Flfty-foutli  CoBgrets,  tnt  SMtloa,  Hobm  Domaeat  1,  rol.  1.] 

Part  I:  Page. 

1.  President  Cleveland's  annual  message,  December  2, 1895 xxxii-xxxiv 

Part  II: 

1.  Claim  of  Antonio  Maximo  Mora 1160-1177 

(Also  in  Foreign  Relations,  1894,  Appendix,  pp.  364-450. ) 

2.  Firing  upon  the  United  States  mail  steamer  AUianca *. 1177-1186 

3.  Enforcement  of  the  neutrality  laws  of  the  United  States 1187-1209 

4.  Right  of  consul-general  to  present  remonstrances 1209-1214 

5.  Protection  of  American  property  in  Cuba 1214-1216 

6.  Destruction  of  American  property  in  Cuba 1216-1220 

7.  Arrest  of  Francisco  Carrillo 1220-1228 

8.  Expulsion  of  John  A.  Sowers,  Joseph  A.  Ansley,  Aurelio  A.  Ansley,  and 

Maria  Luis  Ansley  from  Cuba 1229-1231 

[Porelfa  ReUtioai,  1896,  FIftjr-foorth  COBfrem,  Mcoad  mmIob^  Hobm  Docoaeat  1,  rol.  1.] 

1.  President  Cleveland's  annual  message,  December  7, 1896 xxix-xxxiv 

2.  Maltreatment  of  Jose  Delgado 582-631 

3.  Trial  of  American  citizens  arrested  in  Cuba 631-662 

4.  Case  of  Oscar  Cespedes 662-670 

5.  Expropriation  of  property  of  United  States  citizens  for  military  uses  . . .  670-674 

6.  Destruction  of  American  property 674-677 

7.  Registration  of  Americans 677-684 

8.  Prohibition  of  exportation  of  leaf  tobacco 684-695 

9.  Assessment  on  American  property  by  insurgents 695-696 

10.  Firing  on  the  American  schooner  WUliam  Todd 696-702 

11.  Withdrawal  of  protection  to  an  American  plantation 702-704 

12.  Protection  of  the  property  of  the  Jaragua  Iron  Company 704-705 

13.  Killing  of  Charles  Govin  by  Spanish  soldiers 705-710 

(Reprint  of  S.  Doc.  39,  Fifty-fourth  Cong.,  second  sess.;  also  in  Davis 

report,  S.  Rept.  885,  Fifty-fifth  Cong.,  second  sess.,  p.  189. ) 

14.  List  of  claims  against  Spain  growing  out  of  the  insurrection  in  Cuba,  filed 

in  the  Department  of  State  prior  to  January  22, 1897 710-711 

(Reprinted  from  S.  Doc.  79,  Fifty-fourth  Cong.,  second  sess.;  also  in 
Davis  report,  S.  Rept.  885,  Fifty-fifth  Cong.,  second  sess.,  p.  195. ) 

15.  Seizure  of  the  CompetUor  and  trial  of  Americans  found  on  board  thereof.  711-745 
(Reprinted  from  S.  Doc.  79,  Fifty -fourth  Cong.,  second  sess.;  also  in 

Davis  report,  S.  Rept.  885,  Fifty-fifth  Cong. ,  second  ses*.,  p.  195. ) 

16.  Citizens  of  the  United  States  arrested  in  Cuba,  etc 746-750 

List  of,  since  February  24,  1895 747-750 

(Reprinted  from  S.  Doc.  84,  Fifty-fourth  Cong.,  second  sess.;  also  in 
Davis  report,  8.  Rept.  885,  Fifty -fifth  Cong.,  second  se«<.,  p.  243. ) 
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Pa«e. 

17.  Arrest,  imprisonment,  etc. ,  of  Julio  Sanguily 750-784, 847 

(Reprinted  from  S.  Doc.  104,  Fifty-fourth  Cong.,  second  sees.,  vol.  4.  At 
page  784,  Foreign  Relations,  1896  (this  volume),  appears  a  footnote 
calling  attention  to  ''  copies  of  letters  from  the  Department  of  State  to 
the  minister  at  Madrid  and  to  the  Spanish  minister  bearing  upon  this 
case,"  which  are  *  Sprinted,  together  with  subsequent  correspondence 
on  the  same  subject,  under  the  title,  'Right  of  consul-general  to 
present  remonstrances,'  in  Foreign  Relations,  1895,  part  2,  pp. 
1209-1214.") 

[Foreign  Relations,  1897,  Fifty- flfth  Congress,  second  ses8lon,"HooBe  Document  1,  rol.  1.] 

1.  President  McKinley's  annual  message,  Dec-ember  6,  1897 xi-xxi 

2.  Arrest  of  citizens  of  the  United  States  in  Cuba 483-487 

(Also  in  Foreign  Relations,  1896,  p.  645. ) 

3.  Prohibition  of  the  exportation  of  leaf  tobacco  from  Cuba 487-501 

(Also  see  Foreign  Relations,  1896,  pp.  684-692, 895. ) 

4.  Inhibition  of  official  communications 501-502 

5.  Firing  on  the  American  steamer  T'o/^ncia 502-507 

6.  Condition  of  reconcentrados  in  Cuba 507-514 

7.  Expropriation  of  property  of  United  States  citizens  for  military  pur- 

poses   514-522 

(Also  see  Foreign  Relations,  1896,  pp.  670-674. ) 

8.  Sentence  of  Ferdinand  Chagueilo .-  522-525 

9.  Assassination  of  Seilor  Canovas  del  Castillo 525-^26 

10.  Consular  registration  of  American-owned  property  in  Cuba 527-540 

(List  inclosed,  containing  the  ''  names  of  all  Americans  registered  at  this 
(Santiago  de  Cuba)  consulate  whose  houses  have  of  late  been  or  are 
now  within  the  zone,"  etc. ) 

11.  Pacification  of  Cuba 540-548 

(A  footnote  states  that  **  the  two  notes  under  this  heading  were  inad- 
vertently omitted  from  Foreign  Relations  for  1896.") 
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57th  Congbess,  I  SENATE.  j  Document 

1st  Session,      f  1     No.  62. 


SPANISH  TREATY  CLAIMS  COMMISSION. 


BEPOKT    OF    THE    SPANISH   TBEATT    CLAIMS    COMMISSION    IN 
RESPONSE  TO  SENATE  BESOLITTION  OF  DECEMBER  4,  1901. 


December  10, 1901.— Ordered  to  be  printed. 
Decehbeb  13, 1901.— Referred  to  the  Committee  on  Foreign  Relations. 


Spanish  Treaty  Claims  Commission, 

Washington,  D.  C,  December  9,  1901. 
Sir:  In  response  to  the  resolution  of  the  Seilate  adopted  December 
4,  1901,  as  follows: 

Resolved,  That  the  clerk  of  the  Spanish  Treaty  Claims  Commission  be  directed 
to  transmit  to  the  Senate  copies  of  all  records  and  papers  now  in  the  office  of  the 
Commission  showing  what  action,  if  any,  has  been  taken  to  authorize  the  taking  of 
depositions  of  witnesses  outside  the  limits  of  the  United  States,  including  copies 
of  any  written  opinions  or  statements  of  any  members  of  the  Commission— 

I  have  the  honor  to  transmit  the  copies  of  the  rec  ords  and  papers  in 
the  office  of  this  Commission  required  by  the  terras  of  the  resolution. 
They  are  as  follows : 

1.  A  rule  of  the  Commission  providing  for  the  taking  of  testimony 
outside  the  limits  of  the  United  States,  submitted  by  various  counsel 
for  the  claimants  on  May  22,  1901,  which  was  not  adopted. 

2.  Observations  of  Commissioner  Maury  of  June  29,  1901. 

3.  Memorandum  of  Commissioner  Chandler  of  July  1,  1901. 

4.  Memorandum  of  decision  of  Commissioners  Diekema,  Wood,  and 
Chambers  of  July  1,  1901. 

5.  Additional  memorandum  of  Commissioner  Chandler  of  July  10, 
1901. 

6.  Opinion  of  Commissioners  Diekema,  Wood,  and  Chambers  of 
November  26,  1901. 

7.  Order  of  the  majority  of  the  Commission  No.  122,  adopted  Novem- 
ber 26,  1901,  appointing  a  resident  of  Havana,  Cuba,  a  commissioner 
to  take  testimony,  with  the  statements  (A  and  B)  of  two  commission- 
ers annexed. 

8.  Memorandum  relative  to  the  Spanish  Treaty  Claims  Commission 
of  Commissioner  Chandler  of  November  26,  1901. 

I  have  the  honor  to  be,  very  respectfully,  yours, 

W.  E.  Spear, 
"   Clerk  of  the  Spanish  Treaty  Claims  Commission, 
The  President  op  the  Senate. 
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2  SPANISH   TKEATY    CLAIMS    COMMISSION. 

(1.) 

Proposed  ride  of  the  Commission — not  adopted. 

Depositions  taken  in  anj'^  city,  port,  or  place  without  the  limits  of 
the  TJnited  States  may  be  taken  before  any  consul  or  other  public, 
civil,  or  military  officer  of  the  United  States  residing  or  sojourning  in 
or  near  such  city,  port,  or  place  and  having  no  interest  and  not  being 
^,gent  or  attorney  of  any  person  having  an  interest  in  the  claim  to 
which  the  testimony  to  be  taken  relates. 


(2.) 

Observations  of  Commissioner  Maury  on  the  question.  How  testimony 
is  to  be  taken  under  the  act  of  March  2, 1901,  entitled  ^^An  act  to  carry 
into  effect  the  stipidations  of  article  seven  of  the  treaty  between  the 
United  States  and  Spain  concluded  on  the  tenth  day  of  November, 
eighteen  hundred  and  ninety-eight^'' 

The  Commission  established  by  the  act  is  empowered  (sec.  5)  "to 
appoint  one  or  more  commissioners,  whose  duty  it  shall  be  to  take  tes- 
timony in  such  cases  as  may  be  brought  before  said  Commission ; "  and 
the  act  requires  (sec.  S)  that  "such  commissioners  to  take  testimony 
shall  be  citizens  of  the  United  States;"  and  further  provides  (sec.  7) 
that  "each  of  the  commissioners  to  take  testimony  shall  have  authority 
to  administer  oaths  in  all  proceedings  before  the  Commission,"  and 
that  "every  person  knowingly  and  willfully  swearing  or  affirming 
falsely  in  any  such  proceedings  shall  be  deemed  guilty  of  perjury,  and 
shall,  upon  conviction,  suffer  the  punishment  provided  by  the  laws  of 
the  United  States  for  that  oflEense  when  committed  in  its  courts  of 
justice." 

These  appear  to  be  all  the  provisions  that  bear  materially  on  the 
subject  to  be  considered. 

Beyond  doubt  the  designation  of  Commissioners  "  to  take  testimony 
in  such  cases  as  may  be  brought  befoi^e  said  commission,"  guarded  as 
it  is  by  the  requirement  that  such  commissioners  shall  be  citizens  of 
the  United  States,  shows  that  they  alone  are  authorized  to  exercise 
the  power. 

It  will  be  observed  that  the  act  does  not  say  that  the  commissioners 
shall  take  oU  testimony,  or  the  testimony,  but  "testimony  in  such 
cases  as  may  be  brought  before  said  commission." 

The  question  then  is  whether  this  exclusive  power  extends  to  the  tak- 
ing of  testimony  in  Cuba,  and  it  must  be  resolved  by  construction. 

Congress  could  not  have  intended  to  make  the  Commission  depend- 
ent on  some  supposed  right  of  the  Commissioners  to  take  testimony  in 
Cuba.  It  must  have  known  that  any  such  right  must  necessarily  be 
precarious  and  the  result  of  comity  extended  by  the  authorities  of  the 
island,  it  being  perfectly  clear  that  this  Government  has  under  no  cir- 
cumstances any  absolute  right  to  direct  the  execution  of  a  commission 
to  take  testimony  in  the  territory  of  another  government.  Nay,  more. 
Congress  must  be  presumed  to  have  known  that  the  authorities  of 
Cuba  have  uniformly  prohibited  the  execution  of  such  commissions 
within  that  island.  As  far  back  as  the  early  part  of  the  century  just 
ended  Mr.  Justice  Washington,  in  a  well-known  case,  was  compelled 
to  issue  letters  rogatory  directed  "to  any  judge  or  tribunal  having 
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jurisdiction  of  civil  causes  at  Habana,"  in  order  to  secure  the  deposi- 
tions of  witnesses  residing  at  that  point,  remarking  at  the  time  that  it 
was  the  policy  of  Spain  not  to  suffer  a  commission  to  be  executed 
within  its  jurisdiction,  but  to  depute  persons  appointed  by  itself  to 
take  the  depositions.  (Nelson  et  al.  th  United  States,  1  Pet.  C.  C, 
237.)  And  on  reference  to  the  translation  of  the  '*  Law  of  civil  pro- 
cedure for  Cuba  and  Porto  Rico,"  prescribed  by  Spain,  recently  pub- 
lished by  the  War  Department,  there  will  be  found  a  considerable  sec- 
tion on  "  Letters  requisitorial,  letters  rogatory,  letters  mandatory,  and 
mandates,"  which  concludes  as  follows:  '*The  same  rules  shall  be 
observed  for  the  execution  in  the  islands  of  Cuba  and  Porto  Rico  of 
the  letters  rogatory  of  foreign  courts,  requiring  the  performance  of 
some  judicial  proceeding"  (p.  61,  article  300),  from  which  it  may  be 
concluded  that  the  policy  referred  to  by  Mr.  Justice  Washington  still 
prevails  in  Cuba. 

During  Lord  Hardwicke's  time  as  chancellor  the  King  of  Sweden 
prohibited  the  execution  of  a  commission  to  take  testimony  in  that 
country,  issued  by  direction  of  the  chancellor,  unless  it  was  done  by 
some  magistrate  there,  according  to  the  laws  of  Sweden.  (Gason  v, 
Wordsworth,  2  Ves.,  325,  326;  1  Amb.,  106  S.  C.)  And,  in  a  note  to 
page  1136  of  the  second  volume  of  the  second  American  edition  of 
Daniell's  Chancery  Practice,  it  is  said;  "In  some  foreign  countries 
the  government  refuses  to  permit  the  commissioners  to  administer  an 
oath  to  witnesses,  considering  it  an  interference  with  the  proper  judi- 
cial power."  The  note  then  goes  on  to  say  that  in  the  island  of  St. 
Croix,  and  "in  the  Habana,"  the  execution  of  foreign  commissions  is 
forbidden,  and  that  depositions  taken  in  those  jurisdictions  to  be  used 
in  other  countries  are  taken  under  letters  rogatory. 

In  1874  the  German  Government  refused  to  permit  our  consuls  in 
that  country  to  execute  there  commissions  to  take  testimony  directed 
to  them  as  individuals  by  courts  of  the  United  States,  which  evoked 
a  vigorous  remonstrance  from  this  Government.  (3  Whart.  Int.  Dig., 
sec.  413,  2d  ed.) 

Section  7  of  the  act  makes  it  perjury,  under  the  laws  of  the  United 
States,  to  swear  falsely  before  a  commissioner  to  take  testimony.  Is, 
then,  a  Cuban,  who  thus  forswears  himself  on  his  own  soil,  guilty  of 
perjury  under  the  laws  of  the  United  States?  Thab  Congress  did  not 
contemplate  such  a  result  abundantly  appears  by  the  omission  in  the 
act  to  create  a  jurisdiction  somewhere  over  the  alleged  new  offense, 
there  being  nothing  in  the  general  law  to  meet  the  case.  As  the  law 
now  stands,  an  oath  taken  before  a  commissioner  in  Cuba,  in  a  case 
pending  in  the  commission,  would  be  without  any  sanction  whatever; 
from  which  I  may  well  conclude  that  no  such  case  is  within  the  scope 
and  meaning  of  the  act;  for  it  is  as  clear  as  language  can  make  it  that 
Congress  intended  to  provide  a  penalty  for  the  violation  of  every  oath 
authorized  by  the  act. 

But  it  is  said  that  false  swearing  before  a  commissioner  to  take  tes- 
timony acting  outside  of  the  territorial  jurisdicftion  of  the  United  States 
can  be  punished  under  section  730  of  the  Revised  Statutes,  which  pro- 
vides that — 

The  trial  of  all  offenses  committed  upon  the  high  seas  or  elsewhere,  ont  of  the 
jurisdiction  of  any  particulai:  State  or  district,  shs^l  be  in  the  district  where  the 
offender  Is  found  or  into  which  he  is  first  brought. 

But,  as  we  shall  next  proceed  to  show,  the  offenses  to  which  section 
730  is  applicable  are  such  only  as  are  expressly  described  and  defined 
as  offenses  that  shall  be  committed  '*  upon  the  high  seas  or  elsewhere, 
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out  of  the  jurisdiction  of  any  particular  Stat^  or  district;"  so  that  this 
section  can  not  be  construed  to  confer  jurisdiction  over  the  offense  of 
perjury  committed  under  the  general  law  (sec.  5392,  Rev.  Stat.),  which 
relates,  we  apprehend,  to  the  offense  when  committed  within  the  ter- 
ritorial jurisdiction  of  the  United  States. 

It  may  be  conceded  that  Congress  has  power  to  authorize  oaths  to 
be  administered  outside  the  limits  of  the  United  States,  and  to  make 
the  statement  of  a  matter  contrary  to  any  such  oath  perjury,  and 
annex  a  penalty  to  the  same,  but,  according  to  the  inveterate  usage 
of  Congress,  such  offense  and  its  penalty  must  be  expressly  defined 
and  described,  and  is  in  no  sense  left  to  the  general  law.  Thus  sec- 
tion 1750,  Revised  Statutes,  after  providing  that — 

Every  secretary  of  legation  and  consular  officer  is  hereby  anthorized.  whenever 
lie  is  required  or  deems  it  necessary  or  proper  so  to  do,  at  the  post,  port,  or  place, 
•or  within  the  limits  of  his  legation,  consulate,  or  commercial  agency,  to  adminis- 
ter to  or  take  from  any  peraou  an  oath,  affirmation,  affidavit,  or  deposition,  and  to 
perform  any  notarial  act  which  any  notary  public  is  required  or  authorized  by  law 
to  do  within  the  United  States — 

goes  on  to  declare  as  follows : 

Every  such  oath,  affirmation,  affidavit,  deposition,  and  notarial  act  adminis- 
tered, sworn,  affirmed,  taken,  had.  or  done  by  or  before  any  such  officer,  when 
certified  under  his  hand  and  seal  of  office,  shall  be  as  valid  and  of  like  force  and 
effect  within  the  United  States,  to  all  intents  and  purposes,  as  if  administered, 
sworn,  affirmed,  taken,  had.  or  done  by  or  before  any  other  person  within  the 
United  States  duly  authorized  and  competent  thereto. 

It  then  further  provides: 

If  any  person  shall  willfully  and  con  uptly  commit  perjury  or  by  any  means  pro- 
cure any  person  to  commit  perjury  in  any  sut-h  oath,  affirmation,  affidavit,  or 
■deposition,  within  the  intent  and  meaning  of  any  act  of  Congress  now  or  here- 
after made,  such  offender  may  be  charged,  proceeded  against,  tried,  convicted, 
and  dealt  with  in  any  district  of  the  United  States,  in  the  same  manner,  in  all 
respects,  as  if  such  offense  had  been  committed  in  the  United  States,  before  any 
officer  duly  authorized  therein  to  administer  or  take  such  oath,  affirmation,  affi- 
davit, or  deposition,  and  shall  be  subject  to  the  same  punishment  and  disability 
therefor  as  are  or  shall  be  prescribed  for  any  such  offense. 

And  so  with  other  offenses.  For  example.  Congress  does  not  simply 
provide  punishment  for  murder  generally,  but  for  murder  committed 
within  "any  fort  arsenal,  dock}  ard,  magazine,"  or  other  place  "within 
the  exclusive  jurisdiction  of  the  United  States,"  and  for  murder  com- 
mitted upon  the  high  seas  or  other  waters  within  the  admiralty  juris- 
diction and  "out  of  the  jurisdiction  of  the  United  States,"  and  then, 
again,  for  murder  resulting  from  injury  inflicted  "  on  any  such^waters" 
and  from  which  the  victim  shall  die,  "either  on  land  or  at  sea,  within 
or  without  the  United  States."     (Sec.  5339,  Rev.  Stat.) 

Larceny  on  the  high  seas  and  larceny  in  any  place  under  the  exclu- 
sive jurisdiction  of  the  United  States  are  distinct  offenses,  and  the 
same  distinction  is  maintained  with  reference  to  the  offense  of  receiv- 
ing stolen  goods  knowing  the  same  to  have  been  stolen.  (Sees.  5356, 
5357,  Rev.  Stat.) 

It  is  apparent,  therefore,  that  the  offense  of  perjury  defined  and 
punished  by  section  7  of  the  act  of  March  2,  1901,  is  the  same  as  that 
provided  for  in  section  5392,  Revised  Statutes — the  general  law, 
which,  as  we  have  seen,  has  no  application  to  false  swearing  committed 
outside  the  territorial  jurisdiction  of  the  United  States. 

But  it  has  been  suggested  that,  according  to  the  true  I'eading  of  the 
act,  witnesses  residing  in  Cuba  must  be  examined  in  the  United 
States  before  the  commissioners  to  take  testimony,  as  a  condition  to 
their  testimony  being  considered  by  the  Commission. 
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This  suggestion  should  be  considered  in  connection  with  the  act  of 
March  2, 1901,  and  Article  VII  of  the  treaty  of  peace  with  Spain,  the 
two  being  in  pari  materia,  and  also  in  connection  with  the  conse- 
quences which  must  follow  the  construction  suggested. 

Spain,  feeling  that  her  honor  and  faith  would  not  be  satisfied  by  a 
simple  release  and  discharge  from  her  liability  to  citizens  of  the 
United  States,  as  provided  by  Article  VII  of  the  treaty,  magnani- 
mously insisted  that  the  United  States  should  go  further  and  stipu- 
late to  "adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquished  "  in  said  article. 

Clearly,  then,  the  honor  and  faith  of  the  United  States  are  equally 
pledged  to  carry  out  the  stipulation  in  the  true  spirit  that  dictated  it, 
and  it  is  a  conclusive  presumption  that  such  was  the  intention  of  Con- 
gress in  passing  the  act  establishing  the  Commission  to  adjudicate  the 
claims  in  question. 

I  can  not  consider  that  it  would  be  responsive  to  the  true  purpose 
and  meaning  of  the  treaty  stipulation  to  hold  that  the  testimony  of 
witnesses  residing  in  Cuba  must  be  taken  under  the  hard,  and,  I  may 
say,  oppressive  condition  of  bringing  such  witnesses  into  the  United 
States  for  examination,  thus  subjecting  the  parties  interested  to  unu- 
sual expense,  and  the  witnesses  themselves  to  loss,  vexation,  and  incon- 
venience, and  to  a  strong  temptation,  besides,  to  suppress  or  withhold 
evidence. 

This  construction  'of  the  act  would,  I  think,  seriously  impair  the 
obligation  assumed  by  the  United  States  to  "adjudicate  and  settle 
the  claims  of  its  citizens  against  Spain."  The  duty  of  the  United 
States  in  this  regard  is  a  delicate  one,  involving,  as  it  does,  the  good 
faith  and  honor  of  another  government,  and  tlie  Commission  should  be 
careful  to  put  no  meaning  on  the  statute  which  would  give  that  gov- 
ernment ground  of  complaint,  if  it  can  avoid  doing  so  without  diso- 
beying the  plain  sense  of  the  law. 

The  absence  of  any  necessity  for  giving  the  statute  so  harsh  an 
interpretation,  and  of  any  power  in  Congress  to  make  that  interpre- 
tation effective,  ai^e  sound  reasons,  I  think,  for  holding  that  Congress 
had  no  such  object  in  view. 

The  case  is  one  which  clearly  falls  within  the  domain  of  the  law  of 
nations.  That  code  recognizes  the  necessity  for  reciprocal  good  offices 
between  the  tribunals  of  the  various  nations  in  the  interest  of  justice. 
As  Calvo  says,  resort  to  the  authorities  of  other  countries  is  often 
indispensable,  especially  in  securing  testimonial  evidence,  owing  to 
the  expense  of  procuring  the  attendance  of  foreign  witnesses,  and  the 
want  of  power  to  compel  it.  (Droit  Int.,  Tome  II,  sec.  889,  pp.  336, 
337.  See  also  Foelix  et  Demangeat,  Droit  Int.,  Tome  I,  Tit.  IV,  sees. 
239,  240.)  , 

The  letter  rogatory,  to  which  reference  has  been  made  supra,  is  the 
means  by  which  the  assistance  of  a  foreign  tribunal  is  invoked.  It  is 
a  commission  addressed  to  such  tribunal,  setting  forth  the  nature  of 
the  desired  aid,  and  expressing  the  willingness  of  the  court  issuing  it 
to  do  a  like  service  whenever  called  upon. 

In  more  than  one  place  Congress  has  legislated  with  reference  to 
letters  rogatory.  In  section  875,  Revised  Statutes,  we  find  this  pro- 
vision: 

When  letters  rogatory  are  addre  sed  from  any  court  of  a  foreign  country  to  any 
circuit  court  of  the  Unitei  States,  a  commissioner  of  such  circuit  c^urt  designated 
by  said  court  to  ma'ce  the  examination  of  the  witnesses  mentioned  in  said  letters 
shall  have  power  to  compel  the  witnesses  to  appear  and  depose  in  the  same  manner 
as  witnesses  may  be  compelled  to  appear  and  testify  in  courts. 
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The  passage  quoted  follows  another  one  in  the  same  section  relat- 
ing to  commissions  and  letters  rogatory  issued  to  take  the  testimony 
of  any  witness  in  a  foreign  country  in  any  suit  in  which  the  United 
States  are  parties  or  have  any  interest,  and  prescribes  how  such  tes- 
timony when  taken  shall  be  transmitted  to  the  court  from  which  the 
commission  or  letter  I'ogatory  issued. 

Section  4071,  Revised  Statutes,  relates  to  commissions  and  letters 
rogatory  issued  from  a  court  of  any  foreign  country  in  a  suit  in  such 
court  and  in  which  the  government  of  .such  country  shall  be  a  party 
or  have  an  interest,  and  prescribes  certain  modes  of  proceeding  in 
such  cases. 

Again  Congress  has  provided  in  the  new  code  for  the  District  of 
Columbia  as  follows : 

When  the  testimony  of  any  witness  residing  in  any  place  not  within  the  sov- 
ereignty of  the  United  States  is  desired  in  any  cause  pending  in  any  court  of  the 
District  of  Columbia,  the  same  may  be  tak^n  upon  interrogatories  and  cross- 
interrogatories  filed  in  the  said  court  and  tnuismitted  by  said  court  uTider  lette  s 
rogatory,  addresssd  to  some  court  of  record  in  the  foreign  state  in  which  said 
witness  is  then  to  be  found. 

It  thus  appears  that  Congress  has  recognized  and  regulated  the  let- 
ter rogatory  as  a  means  of  securing  testimony.  It  has  also  I'ecognized 
and  regulated  the  ordinary  method  of  taking  testimony  under  a  com- 
mission. 

When  a  foreign  tribunal  proceeds  to  comply  with  the  request  con- 
tained in  a  letter  rogatory  it  at  once  becomes  judicially  seized  of  the 
matter  thereby  communicated,  and  testimony  thus  elicited  is  given 
under  the  sanctions  of  the  local  law  in  like  manner  as  testimony 
delivered  under  the  same  circumstances  would  be  in  the  United  States; 
for,  clearly,  false  testimony  given  in  a  proceeding  under  a  letter  roga- 
tory addressed  to  a  circuit  court  of  the  United  States  under  section 
875  of  the  Revised  Statutes  would  be  perjury  under  section  5392, 
Revised  Statutes. 

Testimony  given  under  letters  rogatory  stands  out  in  contrast  with 
that  taken  in  a  foreign  country  by  a  person  having  no  official  status 
there  and  without  authority  to  compel  the  attendance  of  witnesses  or 
to  administer  an  oath.  Such  a  proceeding  is  from  beginning  to  end 
without  any  sanction. 

Foelix  and  Demangeat,  speaking  of  these  voluntary  commissions 
(countenanced  nowhere,  they  say,  but  in  England  and  the  United 
States),  express  the  opinion  that  proceedings  under  them  are  liable  at 
any  time  to  be  arrested  by  the  authorities  of  the  place  where  begun 
as  an  encroachment  on  the  independence  of  the  particular  state,  the 
judicial  power  of  every  state  belonging  exclusively  to  it  throughout 
the  whole  extent  of  its  territory.     (Droit  Int.,  Tome  I,  sec.  241,  p.  464.) 

And  Professor  Greenleaf  speaks  in  a  similar  way  of  such  commis- 
sions when  issued  by  one  of  our  State  courts  to  be  executed  in  another 
State,  strongly  suggesting  that  each  State  should,  hy  appropriate  legis- 
lation, bring  the  witness  testifying  under  such  circumstances  witliiu 
the  operation  of  its  own  statutes  against  perjury.  (Evidence,  Vol.  I, 
sec.  320.) 

The  case  of  Fischer  ^^  Sztararj^  (31  Law  Times,  130)  illustrates  the 
inconveniences  which  may  follow  from  attempting  to  set  up  a  volun- 
tary jurisdiction  by  commission  in  a  foreign  country.  In  that  case  a 
commission  issued  from  the  Queen's  bench  and  directed  to  the  judges 
of  a  Hungarian  court  as  individuals  was  returned  unexecuted  because 
not  addressed  to  the  court  as  a  court,  and  thereupon  the  Queen's  beucli 
ordered  the  commission  to  issue  ip  pi'oper  form. 
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Are  we  to  assume  that  Congress  intended  that  the  commissioners  to 
take  testimony  provided  for  in  the  act  of  March  2,  1901,  should  pro- 
ceed to  the  island  of  Cuba  to  examine  witnesses  in  cases  before  the 
commission  regardless  of  the  sovereign  rights  of  the  island  and  in  viola- 
tion of  the  est-ablished  law  and  policy  prevailing  there,  a  law  and  policy 
which,  as  we  have  seen,  were  deferred  to  by  Mr.  Justice  Washington 
in  the  case  of  Nelson  v.  United  States,  supra. 

Are  we  to  assume  that  Congress,  while  professing  in  the  statute  to 
caxry  out  the  seventh  article  of  the  treaty  in  its  true  spirit,  really 
intended  to  clog  the  attainment  of  that  object  by  throwing  difl&culties 
and  obstructions  in  its  way. 

Or,  on  the  other  hand,  must  we  not  assume  that  the  purpose  of 
Congress  was  that  the  statute  should  be  read  so  as  to  harmonize  with 
the  law  of  nations  and  with  the  limitations  which  inhere  in  the  con- 
ception of  sovereignty,  in  obedience  to  the  established  canon  of  con- 
struction that  where  a  statute  bears  two  meanings,  one  of  which  is 
reasonable  and  convenient  and  the  other  unreasonable,  inconvenient, 
or  oppressive,  the  former  will  he  preferred;  for,  in  the  words  of  Chief 
Justice  Shaw: 

It  is  not  to  be  presumed,  upon  doubtful  language,  that  the  legislature  intended 
to  establish  a  rule  of  action  which  would  be  attended  with  inconvenience.  (Put- 
nam V.  Longley,  II  Pick.,  487,  490;  Sutherland  on  Stat.  Con.,  sees,  323,  324,  and 
cases  cited.) 

Well  did  Judge  Lacombe  remark,  in  refusing  to  appoint  a  special 
examiner  to  take  testimony  outside  of  his  territorial  jurisdiction: 

No  case  should  come  to  trial  upon  evidence  as  to  which  there  is  the  slightest 
donbt  that  the  manner  of  its  taking  would  sustain  a  conviction  of  perjury,  if  will- 
ful false  swearing  were  proved.    (Arnold  v,  Cheesebrough,  35  Fed.  Rep.,  16.) 

It  seems  to  me  clear,  therefore,  that  the  proper  and  the  only  way  to 
take  the  testimony  of  persons  residing  in  Cuba  is  by  means  of  letters 
rogatory,  and  that  the  commissioners  to  take  testimony  appointed 
under  the  act  have  exclusive  authority  to  take  testimony  in  the 
United  States. 


(3.) 

Memorandum  by  Mr.  Chandler,  of  July  i,  1901,  concerning  the  new 
rule  which  the  Commission  urns  asked  to  make  by  the  various  attor- 
neys, represented  by  Mr,  McKenney,  at  the  session  of  the  Commis- 
sion on  May  22,  1901. 

The  additional  rule  asked  for  by  the  bar  reads  as  follows: 

Depositions  taken  in  any  city,  port,  or  place  without  the  limits  of  the  United 
Btatee  mav  be  taken  before  any  consul  or  other  public  civil  or  military  officer  of 
the  Unitecl  States  resident  or  sojourning  in  or  near  such  city,  port,  or  place,  and 
having  no  interest  and  not  b^ing  a^nt  or  attorney  of  any  person  having  an 
interest  in  the  claim  to  which  the  testimony  to  be  taken  relates. 

The  questions  arising  upon  the  request  are  whether  oral  testimony 
can  only  be  taken  before  commisioners  who  are  citizens  of  the  United 
States  appointed  by  the  Commission  under  the  organic  act  of  Con- 
gress; and,  if  so,  whether  such  testimony  can  only  be  taken  within 
the  limits  of  the  United  States. 

It  is  generally  conceded  that  if  there  were  in  the  act  no  provisions 
whatever  relative  to  the  evidence  to  be  received  by  the  Commission 
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and  considered  in  making  decisions,  testimony  might  be  taken  under 
rules  properly  framed,  before  notaries  and  other  local  officials  or  spe- 
cial commissioners  any  where  within  the  United  States  and  before  con- 
suls and  other  officials  acting  as  magistrates  or  commissioners  any- 
where outside  the  United  States. 

But  this  Commission  is  not  a  tribunal  with  any  general  judicial  or 
semi- judicial  powers  whatever.  It  was  specially  created  by  Congress 
to  serve  a  particular  end,  with  its  powers  and  functions  particularly 
described  and  limited.  It  is  to  adjudicate  and  settle  a  single  class  of 
claims  assumed  by  the  United  States,  namely:  Claims  against  Spain 
made  (1)  by  citizensof  the  United  States,  which  are  (2)  claims  for  indem- 
nity of  some  kind  and  which  (3)  arose  after  the  beginning  in  1895  of 
the  late  insurrection'in  Cuba  and  the  ratification  in  1899  of  the  treaty 
of  peace. 

The  term  of  the  existence  of  the  Commission  is  limited  to  two  years,  ^ 
with  provision  for  extensions  for  periods  of  six  months,  in  the  discre-  j 
tion  of  the  President.  What  it  is  to  do  and  how  it  is  to  do  it  is  care-  I 
fully  directed;  and  when  it  has  done  its  work  in  the  ways  prescribed  ' 
it  comes  to  an  end. 

In  reference  to  the  evidence  to  be  received  and  considered  by  the 
Commission,  and  the  methods  of  obtaining  such  evidence,  Congress 
in  the  organic  act  has  made  certain  specific  provisions  which  at  once 
raise  the  question  whether  any  other  methods  can  be  resorted  to.  On 
the  one  side  the  argument  is  that  the  expressed  methods  of  the  stat- 
ute are  exclusive  of  all  others;  and  on  the  other  side  the  answer  is 
that  they  are  cumulative  merely,  and  that  in  addition  any  other  cus- 
tomary method  may  be  adopted  and  used. 

The  specific  provisions  of  the  act  as  to  evidence«are  three  in  number: 

I.  The  papers  of  all  sorts  concerning  all  the  claims  held  at  the  date 
of  the  act  by  the  State  Department  are  to  be  transmitted  to  the  Com- 
mission; and  it  is  necessarily  to  be  inferred  that  in  deciding  the  cases 
such  weight  shall  be  given  thereto  as  the  Commission  may  deem  right 
and  proper. 

II.  This  Commission  is  empowered  to  appoint  special  commissioners 
"to  take  testimony  in  such  cases  as  may  be  brought  before  said  Com- 
mission," who  must  be  citizens  of  the  United  States,  and  the  fees  for 
their  services  are  prescribed. 

III.  The  members  of  the  Commission,  the  clerk,  and  every  special 
commissioner  is  authorized  to  administer  oaths  to  witnesses;  and  it 
is  further  declared  that — 

Every  person  knowingly  and  willfully  swearing  or  affirming  falsely  in  any  sncb 
proceedings  shall  be  deemed  guilty  of  perjury,  and  shall,  upon  conviction,  suffer 
the  punishment  provided  by  the  laws  of  the  United  States  for  that  offense  when 
committed  in  its  courts  of  justice. 

The  foregoing  distinct  and  unequivocal  enactments  of  Congress 
imposing  certain  fundamental  requisites  upon  the  new  testimony 
which  is  to  be  received  by  the  Commission  and  considered  in  making 
decisions,  the  Commission  is  not  allowed  to  treat  as  merely  an  addi- 
tion to  the  ordinary  rules  which  would  naturall}^  govern  if  these 
enactments  had  not  been  made;  in  other  words,  as  merely  a  descrip- 
tion of  methods  of  taking  testimony  which  the  Commission  may  allow 
the  parties  to  disregard  if  they  choose  to  use  the  ordinary  methods. 

If  Congress  had  meant  that  the  methods  which  it  prescribed  for  the 
taking  of  testimony  should  be  merely  additional  to  the  customary 
methods,  it  could  easily  have  said  this.  In  the  absence  of  such  a 
declaration  the  methods  carefully  prescribed  are  to  be  presumed  to  be 
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exclusive,  and  no  other  method  should  be  adopted  or  permitted  by 
the  Commission  t-o  prevail. 

The  two  most  emphatic  expressions  made  by  Congress  in  the  pro- 
visions of  the  act  concerning  the  taking  of  testimony  are  these: 

First,  that  the  commissioners  who  are  to  take  it  shall  be  United 
States  citizens,  and,  second,  that  all  witnesses  committing  perjury 
shall  be  punishable  under  the  laws  of  the  United  States.  The  first 
puri)ose  can  not  be  fairly  carried  out  if  testimony  is  taken  outside  the 
United  States.  It  is  not  reasonable  to  contend  that  what  Congress 
meant  was  that  citizens  of  this  countiy  should  be  specially  sent  to 
foreigrn  countries  or  being  casually  found  there  should  be  utilized  as 
commissioners  to  take  testimony  in  cases  to  be  heard  before  this  Com- 
mission, and  it  is  irrational  to  argue  that  such  citizens  in  a  foreign 
country,  with  no  sanction  but  this  law,  could  so  administer  oaths  that 
perjured  witnesses  could  be  punished  for  their  crime  under  the  laws 
of  the  United  States. 

To  obviate  the  difficulties  here  encountered  it  is  urged — and  such  is 
the  purport  of  the  rule  the  Commission  is  asked  by  counsel  for  claim- 
ants to  adopt — that  United  States  consuls  abroad  may  be  called  into 
service  as  commissioners,  and  thus  the  depositions  be  taken  before 
citizens  of  the  United  States. 

Without  laying  much  stress  upon  the  fact  that  United  States  con- 
suls are  not  necessarily  citizens  of  the  United  States,  the  reply  is  that 
if  Congress  had  meant  to  use  our  consuls  abroad  as  commissioners 
under  this  act,  the  expression  to  that  effect  would  have  been  direct 
and  unmistakable.  The  language  of  the  proposed  rule  would  have 
been  used,  and  not  the  broad  and  simple  language^"  citizens  of  the 
United  States." 

If  the  words  ''consular  and  diplomatic  officers"  had  been  used,  it 
would  have  been  plain  that  Congress  was  content  to  have  testimony 
taken  abroad  before  such  officers;  but  in  that  case  the  declaration 
would  not  have  been  made  that  perjurers  must  be  punished  under 
the  laws  of  the  United  States.  Any  effort  for  punishment  would  have 
been  sought  under  the  local  laws  of  the  foreign  country.  The  general 
principle  of  criminal  law  is  that  crimes  must  be  punished  in  the  juris- 
diction where  they  are  committed,  and  Congress  certainly  did  not 
expect  that  perjuiy  in  a  foreign  land  would  be  there  punished  under 
the  laws  of  the  United  States.  Such  an  anomaly  in  criminal  law  can 
only  be  created  by  clear  and  unmistakable  words  in  a  statute.  The 
more  the  positive  provisions  of  the  law  are  considered  the  more  impos- 
sible it  seems  to  reconcile  the  decision  that  all  commissioners  to  take 
testimony  shall  be  citizens  of  the  United  States  and  that  all  perjuries 
shall  be  punished  under  United  States  laws  with  any  willingness  to 
have  testimony  taken  abroad  by  United  States  consuls,  who  might  or 
might  not  be  citizens,  and  taken  under  such  conditions  that  perjured 
witnesses  could  not  be  punished  under  laws  of  the  United  States. 

The  arguments  that  have  been  presented  to  the  Commission  in  favor 
of  the  contention  that  the  method  of  taking  testimony  prescribed  in 
the  iict  is  not  exclusive,  but  cumulative  merely,  and  that  other  and 
ordinary  methods  are  permissible,  are  not  applicable  in  this  case. 
They  are,  briefly,  in  substance:  (1)  That  the  statute  is  a  beneficial  one 
and  should  lye  construed  liberally  to  carry  out  the  general  purpose  of 
the  act  that  meritorious  claimants  shall  have  awards  made  in  their 
favor;  (2)  that  the  acts  upon  which  the  claims  against  Spain  are 
founded  were  committed  in  Cuba,  where  the  witnesses  are  mostly  to 
be  found,  and  that  great  hardship  will  be  imposed  upon  claimants  if 
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oral  testimony  can  not  be  taken  in  the  new  island  republic;  (3)  in 
order  to  avoid  the  inference  that  the  proposed  rule  is  urged  wholly  in 
the  interest  of  claimants,  it  is  suggested  that  it  will  be  inconvenient, 
if  not  impossible,  for  the  Attorney-General  to  secure  any  testimony 
he  may  find  in  defense  of  claims  unless  he  can  take  such  depositions 
in  Cuba. 

These  arguments,  based  upon  beneficial  purpose,  of  hardships  to 
claimants  and  of  inconvenience  also  to  the  United  States,  could  only  be 
admissible  to  turn  the  scale  if  the  question  were  very  doubtful — as  where 
language  is  ambiguous  and  uncertain — and  they  are  not  allowable 
in  order  to  overthrow  clear  and  plain  language  like  that  used  in  this 
statute.  If  one  additional  word  had  been  uttered,  the  meaning  would 
have  been  so  plain  that  np  voice  would  have  been  raised  against  its 
clear  meaning.  If  the  fifth  section  had  said  that  commissioners 
should  be  appointed  "to  take  the  testimony,"  instead  of  saying  that 
commissioners  should  be  appointed  "to  take  testimony,"  the  conclu- 
sion would  have  been  irresistible  that  all  testimony  not  taken  before 
commissioners  who  were  citizens  of  the  United  States  would  be  inad- 
missible; and  it  would  be  equally  impossible  to  conclude  that  this 
requirement  would  be  satisfied  by  using  United  States  consuls  abroad 
as  commissioners  when  perjury  committed  before  )them  could  not  be 
punished  under  the  laws  of  the  United  States. 

Congress  is  presumed  to  have  known  the  condition  and  prospects 
concerning  Cuba.  It  was  a  foreign  country  in  temporary  military 
occupancy  by  the  United  States.  If  it  had  been  intended  that  during 
such  military  occupancy  witnesses  should  be  called  and  examined  in 
Cuba  before  special  commissioners  who  should  be  citizens  of  the 
United  States,  and  that  if  they  testified  falsely  they  should  be  pun- 
ished under  United  States  laws  enforced  by  military  order,  the  lan- 
guage of  the  act  would  have  been  made  clear,  direct,  and  imperative. 
It  is  not  wise  to  give  any  considerable  weight  to  what  any  particular 
Senator  or  Representative  may  have  said  or  meant.  The  fair  mean- 
ing of  the  language  of  the  law  must  govern,  and  it  is  much  more  prob- 
able than  otherwise,  according  to  the  natural  meaning  of  the  language 
used  and  in  the  light  given  by  knowledge  of  the  actual  conditions, 
that  Congress  meant  that  the  claims,  amounting  to  $40,000,000,  which 
might  come  before  the  Commission  should  be  considered  and  decided 
upon  the  evidence  now  in  the  State  Department  and  such  testimony 
as  should  be  taken  within  the  limits  of  the  United  States  before  com- 
missioners who  should  be  citizens  of  the  United  States  and  with  wit- 
nesses punishable  for  perjury  according  to  the  laws  of  the  United 
States  and  within  the  jurisdiction  of  the  United  States,  than  that  the 
rule  now  asked  for  by  counsel  shall  be  made  law  by  the  Commission, 
when  there  is  not  the  slightest  suggestion  anywhere  in  the  act  that 
Congress  would  approve  or  tolerate  any  such  method  of  carrying  out 
the  general  purpose  of  the  legislation  enacted. 

If  the  Commission  were  to  enlarge  the  act  by  construction,  as  it  is 
asked  to  do,  it  would  be  difl&cult  for  Congress  to  reverse  the  action 
and  reject  any  testimony  taken  under  the  new  rule.  But  if  the  Com- 
mission is  wrong  in  refusing  to  so  enlarge  the  act,  Congress  can  easily 
make  the  enlargement  and  accept  the  risks  of  the  effect  of  whatever 
perjury  of  witnesses  may  take  place  and  go  unpunished  because  com- 
mitted outside  the  limits  of  the  United  States.  It  is  the  province  of 
Congress  to  decide  to  accept  such  risks,  and  not  that  of  this  Com- 
mission. 
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(4.) 

Memorandum  of  decision  of  Messrs,  Diekema^  Woody  and  Chambers 

of  July  1, 1901. 

The  question  having  arisen  as  to  the  power  of  the  Commission  to  take 
testimony  under  the  act  of  March  2,  1901,  in  foreign  countries  and  a 
difference  of  opinion  having  arisen,  briefs  and  arguments  were  invited 
from  members  of  the  bar  representing  claimants.  Briefs  were  filed  by 
counsel  in  New  York,  Havana,  Washington,  Jacksonville,  Fla.,  and 
from  other  points,  and  at  a  full  session  of  the  Commission  on  the  29th 
of  June  oral  arguments  were  made  by  several  of  the  members  of  the 
local  bar  and  the  assistant  attorneys  for  the  United  States.  At  this 
meeting  it  developed  that  the  additional  rule  on  the  subject  of  taking 
testimony  which  was  proposed  by  the  committee  of  the  local  bar  was 
admitted  to  be  improper,  and  the  Commissioners  concurring  in  that 
view,  the  rule  was  not  adopted. 

As  under  rule  8,  relative  to  evidence,  no  testimony  can  be  taken  in 
any  case  before  it  is  at  issue  upon  the  merits,  unless  by  special  order 
of  the  Commission,  and  as  the  Attorney-Gteneral  had  made  application, 
which  at  a  session  of  the  Commission  was  acquiesced  in  by  all  coun- 
sel representing  claims  who  were  present,  for  an  extension  of  sixty 
days  from  August  1, 1901,  in  which  to  demur  to  or  answer  all  petitions 
now  on  file  or  to  be  filed  to  August  1,  it  is  not  deemed  necessary  to 
pass  at  present  upon  the  main  question.  But  a  majority  of  the  Com- 
mission has  decided  that  upon  application  for  a  general  order  under 
rule  8  to  take  the  testimony  of  witnesses  in  cases  of  emergency,  the 
application  will  be  granted  as  the  exigencies  of  the  case  require,  and 
testimony  under  such  circumstances  may  be  taken  either  in  or  outside 
of  the  United  States. 


(5.) 


Additional  memoi^aTidum,  made  July  lOy  1901,  by  Mr,  Chandler,  con- 
ceming  the  right  to  take  testimony  outside  the  United  States, 

The  observations  made  by  Mr.  Maury  in  his  paper  submitted  on 
June  29,  showing  that  the  provisions  of  the  organic  act  as  to  the  taking 
of  testimony  can  only  apply  to  testimony  taken  within  the  United 
States,  grow  stronger  in  my  mind  through  reflection,  and  I  agree  fully 
with  his  conclusions  on  this  point. 

To  his  further  opinion,  that  letters  rogatory  may  be  issued  by  the 
Commission  addressed  to  tribunals  in  Cuba  and  Spain  asking  them  to 
order  the  taking  of  depositions  of  witnesses  in  those  countries,  I  con- 
tinue to  disagree.  He  deduces  this  power  on  the  part  of  the  Commis- 
sion from  the  general  conclusion  that  such  a  power  is  necessary  to 
carry  out  the  purposes  of  the  act.  I  contend  that  the  power  does  not 
exist,  in  the  absence  of  any  words  whatever  in  the  act  suggesting  that 
it  is  conferred.  Whether  the  framei*8  of  the  act  are  to  be  presumed 
to  have  intended  to  confine  the  taking  of  new  testimony  to  the  United 
States,  or  whether  the  failure  to  provide  a  method  for  taking  testi- 
mony abroad  is  a  casus  omissus  merely,  I  think  the  act  in  its  true 
construction  as  it  stands  does  not  confer,  but  omits  and  withholds,  the 
power  to  authorize  the  taking  of  testimony  outside  the  United  States. 
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It  is  not  competent  for  this  Commission  to  legislate,  even  in  order  to 
meet  a  casus  omissus.  We  ought  to  wait  and  let  Congress  express 
its  full  meaning. 

As  the  act  reads  it  provides  (1)  for  an  inspection  of  the  evidence 
already  in  the  State  Department,  (2)  for  the  taking:  of  testimony 
within  the  United  States  by  commissioners  who  must  be  citizens  of 
the  United  States  and  whose  witnesses  must  be  punishable  for  per- 
jury under  the  laws  of  the  United  States,  and  (3)  for  the  hearing  of 
witnesses  sworn  and  examined  before  the  Commission  itself. 

Nowhere  is  there  a  suggestion  that,  as  an  additional  method  of  obtain- 
ing testimony,  commissioners  limited  as  to  their  citizenship,  and  with 
their  witnesses  punishable  as  above,  may  attempt  to  act  in  the  foreign 
countries  of  Cuba  and  Spain.  Mr.  Maury  clearly  shows  the  impossi- 
bility of  their  so  acting  consistently  with  international  law.  A  United 
States  citizen  appointed  by  this  Commission  appearing  in  Madrid, 
calling  witnesses  before  him  who  are  citizens  of  Spain,  assuming  to 
administer  oaths  to  them  and  to  put  questions  and  write  down  their 
answers,  under  a  law  of  the  United  States  which  provides  that  such 
witnesses  if  testifying  falsely  shall  be  punished  for  perjury  under  the 
laws  of  the  United  States,  and  doing  these  things  without  prior  recog- 
nition and  authority  from  the  Spanish  Government,  would  be  com- 
mitting a  breach  of  hospitality  which  would  not  be  tolerated  by  the 
Spanish  authorities. 

Such  a  proceeding  could  not  take  place  except  by  authority  of  posi- 
tive law  of  Spain.  Such  a  law,  giving  authority  to  commissioners  who 
are  citizens  of  a  foreign  country,  does  not  exist;  on  the  contrary,  the 
existence  is  suggested  of  Spanish  laws  of  express  prohibition  of  any 
taking  of  testimony  under  suchj  conditions.  The  conclusion  which 
some  members  of  the  Commission  are  trying  to  reach  (ut  res  magis 
valeat  quam  pereat),  that  Congress  meant  that  a  special  commissioner 
who  is  a  citizen  of  the  United  States  should  take  testimony  in  Cuba 
or  Spain  with  any  perjured  witnesses  before  him  liable  to  punishment 
in  the  United  States  if  they  can  be  afterwards  found  here  or  brought 
here  to  be  punished  under  laws  of  the  United  States,  and  punishable 
only  in  this  way,  meets  with  insuperable  obstacles  at  every  turn. 

Mr.  Maury's  paper  shows  that  foreign  governments  would  not  and 
should  not  permit  such  an  encroachment  upon  their  rights — the  setting 
up  within  their  territory,  without  their  consent,  of  judicial  tribunals 
whose  formal  actions  are  fraught  with  such  consequences,  even  crim- 
inal punishment,  to  their  citizens. 

Those  who  strive  to  give  effect  in  such  a  ease  to  the  evident  intent 
of  Congress  that  perjured  witnesses  should  be  punishable,  and  should 
know  their  danger  when  testifying,  lay  much  stress  upon  certain 
existing  laws  of  Congress  which  show  that  the  punishment  within  the 
United  States  of  certain  crimes  committed  abroad  is  contemplated. 

The  provision  in  the  seventh  amendment  of  the  Constitution  that 
a  person  accused  of  crime  shall  be  tried  by  jury  in  the  State  and  dis- 
trict where  the  crime  shall  have  been  committed  is  necessarily  held 
not  to  apply  to  such  offenses  as  a  nation  may  deem  it  necessary  to 
undertake  to  punish,  although  committed  outside  its  own  boundaries. 

Among  laws  with  such  an  object  are  the  following: 

Every  citizen  committing  treason  within  the  United  States  "or  else- 
where" is  punishable  under  our  law.  (Rev.  Stat.,  sec.  5331.)  Every 
citizen  who  has  injurious  correspondence  or  intercourse  with  any  for- 
eign government  or  its  officers  or  agents  is  punishable  whether  actu- 
ally residing  within  this  country    'or  in  any  foreign  country."     (Sec. 
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5333.)  Every  person  who  commits  piracy,  murder,  or  other  high 
crimes  "upon  the  high  seas"  is  punishable  (Rev.  Stat.,  sec.  6323; 
Rev.  Stat.,  sec.  5339,  et  seq.);  or  commits  certain  crimes  "in  any 
place  in  a  foreign  country"  (sees.  5353-5356);  or  as  a  shipmaster 
**  during  his  being  abroad  "  abandons  a  mariner  (sec.  5363) ;  or  engages 
in  the  slave  trade  on  board  any  vessel  or  "on  the  high  seas  or  any- 
where on  tide  water;"  or  "from  such  vessel,"  or  "on  any  foreign 
shore,"  or  "from  any  foreign  kingdom  or  country,  or  from  sea,"  or 
"within  the  jurisdictional  limits  of  the  United  States  or  hovering  on 
the  coast  thereof,"  or  "from  any  foreign  country  or  place,"  or  "on 
board  of  any  foreign  vessel "  (sees.  5375-5382  et  seq.  and  sec.  5551 
et  seq.),  or  violates  our  neutrality  laws  "without  the  limits"  of  the 
United  States;  "  and  the  trial  for  such  oifense  if  committed  without  the 
limits  of  the  United  States  shall  be  in  the  district  in  which  the  offender 
shall  be  apprehended  or  first  brought."     (Rev.  Stat.,  sec.  5284.) 

In  addition  to  this  special  provision  as  to  the  place  of  trial  of  viola- 
tions abroad  of  the  neutrality  laws,  and  in  order  to  determine  beyond 
doubt  the  place  for  trjnng  offenders  committing  crimes  which  the 
nation  sees  fit  to  endeavor  to  punish,  although  committed  outside  its 
jurisdiction,  a  general  explicit  provision  of  law  is  made,  as  follows: 

Sec.  730.  The  trial  of  all  offenses  committed  upon  the  high  seas  or  elsewhere  out 
of  the  jurisdiction  of  any  particuhir  State  or  district  shall  be  in  the  district  where 
the  offender  is  found  or  into  which  he  is  first  brought. 

As  to  perjuries  committed  before  consular  officers  abroad,  a  yet 
broader  provision  as  to  the  place  of  trial  has  been  enacted,  as  follows: 

Sec  1750.  If,  before  a  consular  officer  abroad,  an j' person  commits  perjury,  he 
'•may  be  ebar^^ed,  proceeded  against,  tried,  convictecl,  and  dealt  with  in  any  dis- 
irict  of  the  United  States  in  the  same  manner  in  all  respects  as  if  such  offense  had 
been  committed  in  the  United  States." 

Thus  it  will  be  noticed  that  in  every  case  where  the  United  States 
has  undertaken  to  punish  a  crime  committed  abroad  by  any  citizen  or 
other  person,  the  language  is  express  and  the  purpose  is  in  no  case 
left  to  implication.  But  when  we  come  to  the  present  question,  what 
is  the  language  of  the  law? 

Sec.  7.  That  each  of  the  said  commissioners  and  the  clerk,  and  each  of  the 
commissioners  to  take  testimony,  shall  have  authority  to  administer  oaths  in  all 
proceedings  before  the  Commission;  and  every  person  knowingly  and  willfully 
swearing  or  terming  falsely  in  any  such  proceedings  shall  be  deemed  guilty  of 
perjury,  and  shall,  upon  conviction,  suffer  the  punishment  provided  by  tbe  laws 
of  the  United  States  for  that  offense,  when  committed  in  its  courts  of  justice. 

How  can  it  be  contended  that  in  the  above  words  Congress  intended 
to  add  another  to  the  few  classes  of  crimes  which,  although  committed 
abroad,  the  United  States  will  undertake  to  punish,  when  it  can  catch 
the  offender,  citizen  or  foreigner,  and  bring  him  to  America? 

In  view  of  the  foregoing  statutes  it  is  very  difficult  to  contend  against 
Mr.  Maury's  position  that  the  provisions  of  the  statute  creating  this 
Commission  providing  for  the  taking  of  testimony  have  relation  to 
no  other  testimony  than  such  as  may  be  taken  within  the  United  States. 

It  is  nearlj'  as  clear  to  my  mind  that  the  act  does  not  by  any  impli- 
cation authorize  the  taking  of  depositions  of  witnesses  in  Cuba  and 
Spain  by  letters  rogatory.  It  is  much  easier  to  conclude  that  Con- 
gress meant  that  the  cases  should  be  decided  upon  (1)  the  evidence 
already  filed  in  the  State  Department,  (2)  depositions  taken  in  the 
United  States  before  special  commissioners  under  the  safeguards 
specified,  and  (3)  such  testimony  as  might  be  given  in  Washington 
directly  to  this  Commission.     This  finally  seems  to  me  to  be  the  true 
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meaning  of  the  act.  If  Congress  really  intended  that  depositions 
should  also  be  taken  through  letters  rogatory  sent  to  the  tribunals  or 
magistrates  of  Cuba  and  Spain,  there  was  a  patent  omission  to  say 
this;  and  the  Commission,  I  repeat,  has  no  legislative  power  to  sup- 
ply the  omission.  Of  all  kinds  of  law  making  that  of  judges  when 
legislatures  have  refused  or  omitted  to  act  as  the  judges  think  they 
ought  to  have  done,  is  the  most  reprehensible  and  pernicious. 


(6.) 

Have  commissioners  appointed  by  the  Spanish  Treaty  Claims  Com- 
mission^  ^^  whose  duty  it  shall  he  to  take  testiynony  in  such  cases  as 
may  be  brought  before  said  Commissiony^^  the  power  to  take  deposi- 
tions outside  the  United  Staiesf 

OPINION  BY  COMMISSIONERS  WOOD,   DIEKEMA,   AND  CHAMBERS. 

[Filed  November  26, 1901.] 

On  the  22d  of  May,  at  a  public  session  of  the  Commission,  all  the 
members  being  present,  a  committee  selected  for  that  purpose  by  the 
attorneys  of  record  before  the  Commission  asked  to  be  heard  in  sup- 
port of  certain  alterations  and  amendments  to  the  rules  of  practice 
which  had  been  adopted,  and  also  the  adoption  of  an  additional  rule 
providing  for  the  taking  of  testimony. 

Up  to  that  time  the  Commission  had  adopted  only  such  rules  of 
practice  and  procedure  as  were  deemed  requisite  to  bring  the  cases  to 
issue.  The  question  as  to  the  power  to  take  testimony  outside  of  the  . 
United  States  was  one  of  the  first  to  arise  after  the  organization  of  the 
Commission,  and,  finding  a  difference  of  opinion  to  exist  among  them- 
selves, the  Commission  considered  it  advisable  to  pass  the  subject  over 
until  it  became  necessary  to  take  definite  action.  At  the  meeting  of 
May  22  a  number  of  attorneys  who  had  filed  claims  were  present,  also 
the  Assistant  Attorney-General  and  his  assistants.  After  some  more 
or  less  immaterial  changes  had  been  decided  upon  in  the  rules  above 
referred  to,  a  committee  of  the  bar  submitted  and  requested  the  Com- 
mission to  adopt  a  rule  as  follows: 

Depositions  taken  in  any  city,  port,  or  place  without  the  limits  of  the  United 
States  may  be  taken  before  any  consal  or  other  public,  civil,  or  military  officer  of 
the  United  States  resident  or  sojourning  in  or  near  such  city,  port,  or  place,  and* 
having  no  interest,  and  not  being  agent  or  attorney  of  any  person  having  an  inter- 
est, in  the  claim  to  which  the  testimony  to  be  taken  relates. 

The  Commission  declined  to  act  on  so  important  a  matter  one  way 
or  the  other  at  that  time.  Upon  order  of  the  Commission,  the  clerk 
mailed  a  general  request  to  all  attorneys  of  record  "to  present  briefs 
on  the  above  rule  on  or  before  the  8th  day  of  June,  1901."  A  similar 
request  was  also  made  of  the  Assistant  Attorney-General.  In  response 
to  this  request  quite  a  number  of  briefs  were  presented,  and  the  sub- 
ject was  again  set  down  for  oral  argument  on  the  29th  of  June  at  a 
public  session  of  the  Commission.  On  that  occasion  there  were  pres- 
ent a  large  number  of  attorneys  for  claimants,  and  Assistant  Attorney- 
General  Fuller  not  being  able  to  attend  on  account  of  a  family  affliction. 
United  States  Assistant  Attorneys  Morse  and  Rogers  appeared  on 
behalf  of  the  Government.  Assistant  Attorney  Jones,  having  just 
been  sworn  in,  took  no  part  in  the  argument.     Arguments  were  made 
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by  several  attorneys  for  claimants  and  by  Messrs.  Morse  and  Rogers. 
Two  sessions  of  tiie  Commission  were  iield  and  every  opportunity 
afforded  for  fall  and  exhaustive  argument.  '  Some  additional  briefs 
were  filed  by  counsel  for  claimants,  and  Assistant  Attorney  Morse 
read  in  advance  of  his  oral  argument  a  written  statement  from  Assist- 
ant Attorney-General  Fuller,  which  has  subsequently  come  to  the 
Commission  in  a  typewritten  form  which  indicates  that  it  had  not  been 
completed,  because  the  words  "to  be  continued"  appear  above  the 
initials  "W.  E.  F." 

Reference  to  this  statement  of  the  Assistant  Attorney-Oeneral  is 
thus  made  because  it  is  the  only  argument  of  any  kind  from  any  source 
which  has  been  submitted  to  the  Commission  against  the  power  of  the 
Commission  to  appoint  commissioners  with  authority  to  take  testi- 
mony outside  of  the  United  States,  and  this  statement  itself,  as  far 
as  it  went,  was  more  in  the  line  of  a  suggestion  to  the  Commission 
to  delay  the  taking  of  testimony  in  foreign  countries  until  Congress 
should  amplify  its  power  in  that  particular  rather  than  to  exercise  a 
doubtful  authority. 

The  oral  arguments  of  the  assistant  attorneys  for  the  United  Stat^ 
were  as  exhaustive  and  strenuous  as  those  of  the  counsel  for  claimants 
in  support  of  the  power  of  the  Commission  to  take  testimony  in  for- 
eign countries.  In  fact,  so  far  as  the  briefs  and  arguments  went,  with 
the  single  exception  of  the  incompleted  paper  of  Mr.  Fuller,  above 
alluded  to,  there  was  no  difference  of  opinion  on  the  general  proposi- 
tion. The  discussion,  however,  developed  the  impracticability  of  the 
new  rule  in  the  form  presented,  and  it  was  therefore  not  adopted, 
the  entire  Commission  concurring  in  that  view.  Counsel  for.  claim- 
ants and  for  the  the  United  States,  however,  urged  the  immediate 
adoption  of  a  rule  which  would  provide  the  machinery  by  which  testi- 
mony could  be  taken  abroad  as  well  as  in  the  United  States.  Deci- 
sion was  reserved  and  the  commissioners  went  immediately  into  con- 
ference, and  after  deliberate  investigation  conclusions  were  reached 
as  follows: 

Commissioner  Chandler  held  that  the  authority  of  the  Commission 
with  reference  to  evidence  and  depositions  was  limited  (1)  to  the  evi- 
dence already  filed  in  the  State  Department,  (2)  depositions  taken  in 
the  United  States  by  commissioners  appointed  to  take  testimony  by 
the  Commission,  (3)  testimony  given  directly  to  the  Commission  in 
Washington. 

Commissioner  Maury  held  that  commissioners,  to  take  testimony 
under  the  act  of  March  2, 1901,  were  limited  in  their  authority  to  take 
testimony  in  the  United  States,  but  that  the  act  did  not  prevent  the 
taking  of  testimony  of  persons  residing  outside  of  the  United  States 
by  means  of  letters  rogatory. 

Commissioners  Chambers,  Wood,  and  Diekema  were  of  the  opinion 
that  testimony  could  not  be  taken  in  any  other  manner  than  that  spe- 
cifically provided  by  the  organic  act,  and  that  testimony  if  taken  abroad 
must  be  taken  exactly  in  the  same  way  and  by  officers  of  the  same 
name  and  appointed  under  the  same  authority  as  if  the  testimony  was 
taken  in  the  United  States.  R  ule  8,  already  adopted,  provided,  * '  Unless 
by  special  order  of  the  Commission,  no  testimony  shall  be  taken  in  any 
C€ise  until  it  is  at  issue  upon  the  merits,"  and  as  no  case  could  be  at 
issue  before  the  1st  day  of  October,  1901,  unless  counsel  for  the  United 
States  should  elect  to  answer  in  some  of  the  cases  before  that  date,  it 
was  not  deemed  necessary  by  the  commissioners  concurring  in  the 
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majority  view  to  pass  at  that  time  upon  the  main  question,  and  accord- 
ingly it  was  decided  (Commissioners  Chandler  and  Maury  dissenting): 

That  npon  application  for  a  special  order  tinder  rnle  8  to  take  teetimony  of  wit- 
nesses in  cases  of  emergency  the  application  will  be  granted  as  the  eiigencies  of 
the  case  require,  and  testimony  under  such  circumstances  may  he  taken  eitiier  in 
or  outside  of  the  United  States. 

The  act  of  March  2, 1901,  with  the  administration  of  which  the  Com- 
mission is  charged,  is  remedial  legislation  in  its  truest  sense.  Its 
foundation  is  justice.  Its  enactment  was  responsive  to  a  sentiment 
of  national  generosity,  and  its  purposes  are  humane  and  beneficent. 
In  its  interpretation,  therefore,  we  are  required  to  apply  the  broad  and 
liberal  rules  of  construction  which  will  prevent  injustice  and  work  out 
its  spirit  and  purpose  "according  to  the  merits  of  the  several  cases, 
the  principles  of  equity  and  of  international  law,"  with  strict  regard 
for  the  fundamental  safeguard  that  the  Commission  has  no  authority 
to  make  the  law.  The  Congress  has  done  that  for  us,  but  we  must 
execute  its  provisions,  if  possible,  in  a  manner  to  accomplish  its  reme- 
dial purposes.  To  do  this  we  must  considcF  the  treaty  of  peace  and 
the  act  together,  both  as  one  in  the  light  of  contemporaneous  history 
and  events.  The  treaty  stipulation  relinquishing  on  the  part  of  each 
Government  national  and  individual  claims  for  indemnity  against  the 
other  and  imposing  upon  the  United  States  the  adjudication  and  set- 
tlement of  the  claims  of  its  citizens  against  Spain  are,  for  the  purposes 
of  immediate  consideration,  a  part  and  parcel  of  the  act  to  carry  into 
effect  those  stipulations  which  place  the  United  States  exactly  in  the 
attitude  that  Spain  would  have  occupied  if  the  stipulation  of  the  treaty 
had  required  Spain  to  settle  these  claims  according  to  the  merits  of 
the  several  claims,  the  principles  of  equity  and  of  international  law. 

It  was  in  effectuation  of  the  beneficent  stipulations  of  the  treaty, 
therefore,  that  the  act  of  March  2,  1901,  was  passed.  Under  its  pro- 
vision the  Commission  has,  by  its  rules,  afforded  every  citizen  of  the 
United  States  having  a  claim  of  any  kind  for  indemnity  that  may  have 
arisen  since  the  beginning  of  the  late  insurrection  in  Cuba  and  prior 
to  the  exchange  of  ratifications  of  the  treaty,  the  fullest  opportunity 
for  presenting  them. 

Upon  the  theory  that  claimants  should  have  every  possible  facility 
for  presenting  the  claims  the  rules  provided  the  amplest  method  for 
getting  into  court.  In  doing  this  much  toward  carrying  out  the  spirit 
of  the  law  the  Commission  has  not  thereby  in  any  sense  passed  upon 
the  justness  or  legality  of  the  claims.  We  could  not  be  influenced  by 
their  possible  volume,  nor  would  we  have  been  justified  in  restricting 
the  facilities  for  getting  claims  before  the  Commission  by  any  suspi- 
cions or  apprehensions  that  fraudulent  claims  or  claimants  without 
character  would  get  before  us.  In  the  formation  of  rules  for  the  pres- 
entation of  claims  all  such  considerations  had  to  be  ignored. 

Having  admitted  these  claims  to  the  files  under  rules  which  we 
think  were  necessary  and  just,  should  the  Commission  restrict  claim- 
ants, in  the  absence  of  restrictive  words  in  the  statute,  by  rules  relat- 
ing to  the  taking  of  testimony  which  would  practically  deprive  them 
of  the  only  method  by  which  it  would  be  practicable  for  them  to  fur- 
nish the  character  of  proof  required  by  the  law  and  the  rules  of  evi- 
dence? If  so,  do  we  not  substantially  say  to  a  poverty-stricken  claim- 
ant whose  only  asset  is  this  claim  for  hidemnity ,  Send  your  claim  here  if 
it  possess  the  jurisdiction  of  requisites,  but  afterwards  you  and  aU  your 
witnesses  must  come  to  Washington  to  t.ell  us  whether  it  is  a  just 
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claim?  Being  a  resident  of  Santiago  de  Cuba  without  funds,  the  con- 
ditions would  amount  to  a  substantial  denial  of  justice,  namely,  the 
right  to  be  heard  in  support  of  his  claim.  The  question  as  to  whether 
the  claim  is  good  or  bad  very  properly  ha«  no  weight  in  determining 
the  proposition  under  consideration,  yet  the  fact  can  not  be  ignored 
that  the  largest  claims,  those  presented  by  corporations  and  people  of 
wealth,  will  be  proven,  if  proof  can  be  obtained,  regardless  of  cost 
incident  to  the  taking  of  testimony. 

However  much  meritorious  claims  may  be  prejudiced  by  a  rule 
restricting  the  taking  of  testimony  within  the  United  States,  this,  in 
our  opinion,  is  of  small  moment  when  compared  with  the  great  advan- 
tages which  the  United  States  as  defendant  would  enjoy  in  securing 
the  necessary  testimony  of  witnesses  in  Cuba  and  Spain  who  could 
never  be  brought  within  the  United  States  for  that  purpose. 

The  Commission  is  powerless  to  compel  the  attendance  of  witnesses, 
and  therefore  it  may  be  assumed  that  none  would  come  from  Cuba  or 
Spain  unless  he  was  compensated  for  the  time  consumed  and  all 
expenses  advanced.  It  can  not  be  assumed,  however,  that  those 
claimants  who  are  able  to  meet  such  conditions  would  not  produce 
their  witnesses,  and  in  doing  so  the  claims  of  least  merit  might  be 
substantiated.  To  meet  this  condition  of  things  the  United  States 
attorneys,  with  commissioners  to  take  testimony,  should  go  to  the 
communities  where  the  destruction  of  property'  was  committed,  or  to 
Spain  where,  in  many  instances,  the  only  witnesses  for  the  defense 
can  be  found.  Unless  this  can  be  done,  the  Government  will  be 
placed  at  incalculable  disadvantage  and  eventually  mulcted  in  dam- 
ages far  beyond  the  demands  of  justice. 

Surely  Congress,  in  full  knowledge  of  all  the  conditions,  would  not 
have  passed  a  law  depriving  the  Government  of  the  only  remedy  by 
which  proof  could  be  obtained  to  defeat  the  payment  of  unjust, 
illegal,  and  fraudulent  claims. 

The  foregoing  conclusions  are  reached  after  a  careful  consideration 
of  the  act  creating  the  Commission.  The  first  section  of  the  act  pro- 
vides that  the  Commission — 

shall  have  jturisdiction  to  receive,  examine,  and  adjudicate  all  claims  of  citizens  of 
the  United  States  against  Spain,  which  the  United  States  agreed  to  adjudicate 
and  settle  by  the  seventh  article  of  the  treaty  conclnded  between  the  United 
States  and  Spain  on  the  10th  day  of  December,  A.  D.  1898.  It  shall  adjudicate 
said  claims  according  to  the  merits  of  the  several  cases,  the  principles  of  equity 
and  of  international  law. 

Section  4  provides  that  the  Commission — 

is  empowered  to  make  all  necessary  or  convenient  and  proper  rules  and  regula- 
tions of  practice  and  procedure  for  the  transaction  of  its  business. 

Had  there  not  been  any  further  provisions  relative  to  the  evidence 
the  Commission  was  to  receive  and  consider  in  making  its  decisions  it 
IB  conceded  that  testimony  might  be  taken,  under  proper  rules,  outside 
the  United  States  before  consuls  and  other  oflScials  acting  as  magis- 
trates or  commissioners.  Congress  in  prescribing  the  machinery  by 
which  th«  cases  coming  before  the  Commission  were  to  be  investigated, 
provided  (section  5)  that  the  Commission — 

*  *  *  may  also  appoint  one  or  more  commissioners  whose  duty  it  shall  be  to 
take  testimony  in  such  cases  as  may  be  brought  before  said  conmiissioners.  Such 
commissioners  to  take  testimony  shall  be  citizens  of  the  United  States,  etc. 
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Section  7  provides  that — 

*  *  *  each  of  the  commissioners  to  take  testimony  shall  have  authority  to  admin- 
ister oaths  in  all  proceedings  before  the  Commission,  and  every  person  knowingly 
and  willfully  swearing  or  affirming  falsely  in  any  such  proceeding  shall  be  deemed 
guilty  of  i)er3ury  and  shall,  upon  conviction,  suffer  the  punishment  provided  by 
the  laws  of  the  United  States  for  that  offense  when  committed  in  its  courts  of 
justice. 

These  two  sections,  5  and  7,  contain  everything  in  the  act  relating  to 
the  talking  of  testimony. 

So  long  as  citizenship  attaches  to  the  person  into  whatever  country 
he  may  go,  we  can  find  nothing  in  the  language  of  section  5  providing 
that  commissioners  shall  be  citizens  of  the  United  States,  limiting  the 
territory  within  which  a  commissioner  who  is  a  citizen  shall  take  tes- 
timony. Nor  can  we  discern  in  the  language  of  section  7,  defining 
perjury  before  these  commissioners  and  prescribing  punishment  for 
the  offense,  anj^  limitation  confining  to  the  United  States  the  author- 
ity of  the  United  States  officials  to  take  testimony. 

It  has  long  been  recognized  that  crimes  against  the  United  States, 
to  be  made  punishable  here,  need  not  necessarily  be  committed  within 
the  territory'  of  the  United  States.  (Sees.  1750,  5331,  5353-535(3,  inclu- 
sive, 5384,  and  5551  of  the  Revised  Statutes.) 

The  principle  that  a  pereon  whose  residence  is  outside  the  territory 
may  make  himself,  by  conspiring  extra  territorially  to  defeat  its  laws 
infra  territorially  responsible,  is  laid  down  in  Wharton  on  Conflict  of 
Laws,  1st  ed.,  paragraph  87H.  Section  7  fixes  the  punishment  to  be 
inflicted  by  any  one  committing  perjury  before  one  of  these  commis- 
sioners. He  is  to  suffer^the  punishment  provided  by  the  laws  of  the 
United  States  for  that  offense  (perjury)  when  committed  in  its  courts 
of  justice.  The  act  does  not  mention  where  his  punishment  is  to  take 
place,  but  that  is  clearly  provided  for  by  general  law. 

The  trial  of  an  offense  committed  upon  the  high  seas,  or  elsewhere  out  of  the 
jurisdiction  of  any  particular  State  or  district,  shall  be  in  the  district  where  the 
offender  is  found  or  into  which  he  is  first  brought. 

The  extent  to  which  the  United  States  have  assumed  jurisdiction 
of  crimes  committed  beyond  their  Territorial  limits  is  discussed  at 
length  in  Wharton's  Criminal  Law,  10th  ed.,  paragraph  284,  note. 

Consideration  of  the  act  creating  the  Commission  in  connection  with 
the  general  law,  section  730,  Revised  Statutes,  shows  that  Congress 
has  left  nothing  unprovided  for  in  respect  to  the  crime  of  perjury 
before  these  commissioners.  The  crime  is  defined,  the  punishment  is 
fixed,  and  a  place  is  provided  where  the  trial  is  to  be  held.  AYe, 
therefore,  are  not  called  upon  to  decide  how  far  this  Commission 
should  be  deterred  from  examining  and  considering  testimon.y  taken 
abroad  through  a  failure  upon  the  part  of  Congress  to  provide  a 
punishment  for  persons  who  might  perjure  themselves  in  proceedings 
held  abroad  before  these  commissioners  to  take  testimony,  for  there 
has  been  no  such  failure. 

In  some  of  the  briefs  presented  to  the  Commission  it  has  been  con- 
tended that  the  opportunity  to  avoid  punishment  under  the  laws  of 
the  United  States  for  perjury  committed  before  these  commissioners 
would  not  be  greater  where  testimony  was  taken  abroad  than  where 
witnesses  were  brought  from  abroad  here  to  testify,  for  the  reason 
that  in  the  latter  case  the  witnesses  would  have  probably  returned  to 
their  homes  before  their  perjury  could  be  detected  and  their  arrests 
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made.  Be  that  as  it  may,  the  meaning  of  the  law  clearly  (expressed 
can  not  be  modified  or  changed  to  lessen  the  opportunities  of  crimi- 
nals to  avoid  arrest.  Such  opportunities  exist  everywhere.  Men 
commit  perjury  in  the  United  States  and  avoid  arrest,  and  if  such 
reasoning  were  to  influence  the  construction  of  statutes,  carried  to  its 
final  conclusion  it  would  prohibit  taking  testimony  anywhere  and 
under  any  authority,  for  there  is  everywhere  opportunity  to  escape 
the  clutches  of  the  law. 

In  all  our  courts,  both  Federal  and  State,  testimony  is  taken  beyond 
the  territorial  jurisdiction  of  the  United  States.  All  commissions  to 
hear  and  determine  causes  of  the  character  of  those  coming  before 
this  Commission  have,  without  exception,  taken  testimony  in  any  part 
of  the  world  where  the  witnesses  could  be  found.  This  is  necessary 
to  secure  the  testimony  upon  whicli  to  decide  the  causes. 

It  is  conceded  by  the  honorable  commissioners  who  dissent  from  us 
that  this  Commission  could  take  t^estimony  abroad  if  there  were  not 
in  the  act  the  provisions  abov^e  alluded  to,  requiring  the  commis- 
sioners to  be  citizens  of  the  United  States,  and  defining  and  punishing 
perjury  before  them.  One  of  the  honorable  commissioners  presented, 
and  contends  for,  the  view  that  we  can  take  testimony  abroad  by  the 
time-honored  custom  of  letters  rogatorj^  but  he  holds  that  we  are 
powerless  to  do  so  under  the  provisions  of  sections  5  and  7  of  the  act 
creating  the  Commission.  We  can,  however,  see  nothing  that  pro- 
hibits the  taking  of  testimony  abroad  under  the  provisions  of  the  act  of 
March  2,  1901.  If  the  opportunity  to  evade  punishment  were  a  con- 
sideration that  could  modify  or  change  the  meaning  of  the  law  clearly 
expressed,  every  facilitj'  to  escape  punishment  under  the  laws  of  the 
United  States  is  as  available  to  the  perjuring  witness  whose  testimony 
is  given  abroad  under  letters  rogatory,  or  before  consuls  or  secretaries 
of  legations,  as  if  his  testimony  were  given  before  one  of  these  com- 
missioners. 

We  can  not  assume  that  Congress  legislated  without  knowledge  of 
the  universal  practice  and  custom  of  judicial  tribunals  to  take  testi- 
mony beyond  the  limits  of  the  countrj^  where  situated,  or  of  the  dis- 
advantages this  Commission  would  be  under  iii  arriving  at  the  truth 
and  rendering  decisions  in  the  causes  coming  before  it  ''according 
to  the  merits  of  the  several  cases  and  the  principles  of  equity  and  of 
international  law,"  if  all  testimony  had  to  be  taken  in  the  United 
States,  far  from  where  the  occurrences  transpired  out  of  which  the 
causes  arose.  Congress  must  have  known  all  these  things,  and  we  can 
not  presume  that  by  merely  defining  perjury  before  the  persons  it 
provided  should  be  commissioners,  and  prescribing  a  punishment  for 
the  offense,  it  intended  to  curtail  the  power  of  this  Commission  to 
adjudicate  the  causes  coming  before  it  according  to  their  ments  and 
the  principles  of  equity  and  international  law,  and  to  put  upon  claim- 
ants the  hardship  of  bringing  their  witnesses  here,  and  to  deprive  the 
Government — which  is  powerless  to  compel  the  attendance  of  wit- 
nesses from  abroad — from  making  its  defense. 

Where  a  statute  is  fairly  open  to  more  than  one  construction  it  is 
a  settled  principle  of  law  that  the  construction  should  be  adopted 
that  will  avoid  public  inconvenience  and  private  hardship.  We  have 
adopted  here  the  construction  that  will  avoid  public  inconvenience  or 
private  hardship,  not  because  of  any  doubt,  but  for  the  reason  that 
to  us  it  appears  the  only  construction  the  act  admits. 
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.       (7.) 

Order  of  a  majority  of  the  Commission  appointing  a  commissioner  ai 

Havana,  Cuba, 

[Order  No.  122.] 

Ordered,  That  Joseph  F.  Darling,  of  Havana,  Cuba,  be  and  hereby 
is  appointed  a  commissioner  to  take  testimony  in  such  cases  as  may 
be  brought  before  the  Spanish  Treaty  Claims  Commission.  (Adopted 
November  26,  1901.) 

(A)  [Mr.  Chandler  dissents  from  the  above  order  appointing  a  com- 
missioner to  take  testimony  in  Cuba  for  reasons  as  follows: 

(1)  The  act  of  Congress  provides  that  all  testimony  shall  be  taken 
before  commissioners  who  are  United  States  citizens,  and  that  all 
witnesses  shall  be  punishable  for  perjury  under  United  States  laws. 
Those  conditions  can  not  be  complied  with  in  an  attempt  to  take 
testimony  in  Cuba,  which  is  a  foreign  country  where  a  citizen  of  the 
United  States  can  have  no  power,  and  where  no  false  witness  can  be 
punished.  The  act  contemplates  the  taking  of  oral  testimony  within 
the  United  States  and  nowhere  else.  The  method  expressed  excludes 
all  others. 

(2)  It  is  not  pretended  that  the  Commission  has  power  to  send  United 
States  citizens  to  Spain  to  summon  witnesses  and  take  testimony 
there.  In  the  absence  of  a  prior  arrangement,  Spain  will  not  permit 
this  to  be  done,  and  the  witnesses  can  not  be  punished  there  or  here 
for  perjury  committed.  Yet  the  claims  under  adjudication,  amount- 
ing to  $60,000,000,  were  all  claims  against  Spain  for  indemnity  for 
acts  done  in  Cuba  by  Spanish  ofl&cials  who  are  not  now  in  Cuba,  but 
are  in  Spain.  To  authorize  the  taking  of  testimony  for  the  claimants 
in  Cuba  without  making  any  provision  for  the  taking  of  testimony 
for  the  defense  in  Spain  is  unjustifiable. 

(3)  The  Attorney-General  is  not  ready  to  proceed  to  the  taking  of 
oral  testimony  in  Cuba;  he  objects  to  any  action  of  the  Commission 
which  will  compel  him  to  attend  any  such  taking,,  and  he  requests 
that  there  may  be  delay  until  Congress  shall  distinctly  declare 
whether  testimony  may  be  taken  in  any  foreign  country,  and  if  so,  in 
what  methods  and  under  what  safeguards]. 

(B)  [Mr.  Maury,  while  dissenting  from  the  opinion  of  the  majority 
that  the  Commission  has  authoritj'  to  send  commissioners  to  take  tes- 
timony to  Cuba  or  elsewhere  outside  the  jurisdiction  of  the  United 
States,  the  grounds  of  which  dissent  have  been  heretofore  stated  in 
writing  and  are  on  file,  nevertheless  voted  for  order  No.  122,  appoint- 
ing J.  F.  Darling  a  commissioner  to  take  testimony  in  Cuba,  thereby 
submitting  to  what  he  deems  the  law  of  the  Commission  as  laid  down 
by  a  majority  of  the  body.] 


(8.) 


Memorandum  of  Commissioner  Chandler  of  November  26,  1901,  rela- 
tive to  the  Spanish  Treaty  Claims  Commission,  the  present  condition 
of  the  business,  and  the  attempt  to  take  oral  testiinony  outside  the 
United  States. 

Every  member  of  this  Commission  is  interested  in  the  careful 
preparation  and  adequate  presentation  of  both  sides  of  the  questions 
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involved  in  the  cases  which  he  will  be  called  to  take  part  in  deciding. 
If  this  work  is  not  fully  and  completely  done  in  behalf  of  the  claim- 
ants they  will  not  be  satisfied  with  decisions  which  may  be  made 
adverse  to  their  claims  and  will  clamor  before  Congress  for  further 
hearings.  If  this  work  is  not  fully  and  completely  done  in  defense 
against  the  claims  hostility  will  be  aroused  in  Congress  to  any  large 
awards,  and  appropriations  for  their  payment  will  be  withheld. 
Members  of  the  Commission  are  entitlcKi  and  bound  to  make  such 
criticisms  and  suggestions  concerning  the  conduct  of  either  the  prose- 
cution or  defense  of  the  claims  as  will  tend  to  remedy  insufficient  and 
promote  effective  presentations  of  the  facts  attainable,  to  the  end  that 
the  Commission  may  be  able  to  render  such  impartial  and  just  deci- 
sions that  they  will  be  accepted,  as  the  law  contemplates,  as  final 
judgments  for  or  against  the  various  claims. 

There  is  little  danger  that  the  claims  presented  will  not  be  efficiently 
prepared  and  pressed  by  the  attorneys  for  the  claimants.  As  filed 
with  the  Secretary  of  State  they  were  in  number  265,  and  the  amount 
claimed  was  $38,933,308.  As  newly  filed  with  the  Commission  the 
number  is  494,  and  the  gross  amount  claimed  appears  to  be  $60,158,«78. 
The  attorneys  for  the  claimants  number  127,  and  among  them  are 
some  of  the  most  acute  members  of  the  legal  profession  to  be  found 
anywhere  in  the  country.  Some  of  the  claims  originated  as  far  back 
as  1895,  and  from  that  time  to  this,  especially  since  April  11,  1899, 
when  the  claims  were  all  assumed  by  the  United  States,  the  claimants 
and  their  attorneys  have  been  obtaining  evidence  and  making  ready 
for  any  ordeal  of  trial  to  which  they  might  be  subjected. 

On  the  other  side,  up  to  April  11,  1899,  the  United  States  made  no 
preparation  for  defending  the  claims,  but  rather  gave  countenance  to 
them  by  presenting  them  for  payment  to  the  Spanish  Government, 
and  continued  after  that  date  to  fail  to  make  any.  preparations  for 
defense  until  after  the  passage  of  the  act  of  Congress  of  March  2, 1901, 
which  established  the  present  Commission  to  examine  and  adjudicate 
the  claims  for  payment  by  the  United  States. 

It  is  important  to  consider  what  these  defensive  preparations  are 
which  have  been  made  since  the  organization  of  the  Commission  on 
April  8,  1901.  They  are  only  these:  One  assistant  attorney-general, 
with  a  salary  of  $5,000  per  year,  and  two  or  three  assistant  attorneys, 
paid  $200  per  month  for  the  time  of  their  actual  employment,  have 
been  doing  the  best  they  could  to  get  ready  to  defend  the  cases.  But 
they  have  been  without  any  funds  with  which  to  make  the  special 
preliminary  investigations  absolutely  necessarj-  prior  to  filing  demur- 
red or  answei^s  and  proceeding  to  meet,  in  the  taking  of  testimony 
and  in  the  arguing  and  submitting  of  the  cases  to  the  Commission 
the  fully  informed,  well-equipped,  and  formidable  corps  of  127  counsel 
employed  by  the  claimants. 

At  the  request  of  President  McKinley  there  was  submitted  to  him 
on  April  22,  1901,  suggestions  relating  to  the  method  of  making  full 
and  complete  defense  of  the  claims,  which  were  as  follows: 

First.  That  theAttomey-General  should  effectively  aid  the  Assistant  Attorney- 
General  to  make  complete  defense  and  to  raise  every  question  which  could  be 
fairly  mooted. 

Second.  That  the  Secretary  of  War  should  make  a  careful  investigation  of  every 
case  in  which  the  Attorney-General  should  ask  the  assittance  of  the  War  Depart- 
ment. 

Third.  That  the  Secretary  of  State  should  ascertain  whether  some  arrangement 
could  be  made  under  which  the  various  cases  should  be  submitted  to  the  Spanish 
authorities  for  such  facts  and  sugsrestions  as  they  might  see  fit  to  make. 
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Later,  on  June  7, 1901,  there  was  submitted  to  the  Secretary  of  State 
a  suggestion,  as  follows: 

'    [Memorandum.] 

The  United  States  ehoald  submit  to  the  Spanish  Government,  in  some  form 
previoasly  arranged,  a  copy  of  the  x>etition  of  each  claimant,  together  with  a 
memorandum  of  any  additional  information  obtained  from  the  papers  in  the  State 
Department  or  otherwise,  and  should  request  the  Spanish  Government  to  investi- 
gate all  the  facts  connected  with  the  claim  which  may  tend  to  throw  light  on  its 
merits,  and  submit  a  confidential  memorandum  thereon  showing  any  deferaeT 
which  Spain  would  have  been  able  to  make  thereto  if  all  such  claims  had  not  been 
assumed  by  the  United  States  by  the  treaty,  and  also  submitting  such  suggestions 
as  the  Spanish  officials  may  deem  pertinent  to  a  proper  defense  by  the  United 
States  against  the  claim. 

So  far  as  can  be  readily  ascertained,  very  little  progress  has  been 
made  in  carrying  forward  the  investigations  indicated  by  the  above 
suggestions  to  the  President  and  to  the  Secretary  of  State. 

In  a  few  cases  copies  of  petitions  have  been  forwarded  by  the  Secre- 
tary of  War  to  Cuba  and  the  results  of  inquiries  there  made  have 
been  returned,  but  in  no  case  was  there  sent  to  Cuba  a  memorandum 
showing  what  facts  in  addition  to  those  stated  in  the  petition  were 
shown  in  the  papers  filed  in  the  State  Department.  Efforts  by  the 
assistant  attorneys  to  obtain  full  access  to  such  papei*s  met  with  obsta- 
cles, and  therefore  insufficient  data  were  sent  to  Cuba  from  which  to 
make  investigations.  Calls  made  upon  the  State  Department  by  the 
Commission  at  the  request  of  the  claimants  in  pursuance  of  section  8 
of  the  orgauic  act  met  with  delay  on  account  of  a  controversy  whether 
the  original  papers  or  certified  copies  should  be  forwarded,  which  was 
finally  adjusted  by  the  agreement  of  the  State  Department  to  make 
the  copies  and  by  the  stipulation  of  the  Commission  to  pay  for  the 
services  of  the  copyists  ejnployed  to  make  them.  Calls  for  certified 
copies  were  made  upon  the  State  Department  as  follows:  On  May  24 
in  18  cases  and  on  July  3  in  14  cases,  and  copies  have  been  received  as 
follows:  On  November  5  in  the  18  cases  and  on  November  21  in  the 
14  cases. 

By  any  effoilj  to  obtain  information  and  assistance  in  making 
defenses  from  the  Spanish  Government  it  can  not  be  learned  that 
anything  of  substantial  value  has  yet  been  accomplished. 

The  treaty  contained  no  agreement  upon  the  part  of  the  Spanish 
Government  to  render  assistance,  although  such  agreements  had  been 
made  in  prior  treaties.  In  the  convention  of  March  28,  1830,  with 
Denmark,  the  King  of  that  nation  engaged  to  deliver  all  papers  in 
possession  of  his  Government  relative  to  the  injuries  done  by  Den- 
mark to  citizens  of  the  United  States  which  the  latter  power  had 
assumed  by  the  convention  to  make  compensation  for.  In  connec- 
tion with  the  Mexican  Claims  Commission  of  April  11,  1839,  the  Mex- 
ican Government  engaged  to  furnish  any  books,  records,  or  documents 
in  its  possession  or  power  which  the  Commission  should  deem  neces- 
sary to  a  just  decision  upon  any  claim.  In  the  convention  with  Brazil 
of  January  24, 1849,  that  Government  agreed  to  deliver  to  the  United 
States  any  documents  which  threw  light  upon  the  subject  of  the  claims. 

Doubtless  the  Secretary  of  State  has  received  the  information  that 
the  Spanish  Government  will  render  any  assistance  within  its  power, 
but  the  Attorney-General  has  not  yet  been  able  to  avail  himself  of 
such  assistance  to  any  considerable  extent. 

Whatever  delay  from  uncontrollable  causes  may  have  taken  place 
in  the  preparation  for  the  defense  of  the  claims,  there  has  been  no 
procrastination  on  the  part  of  the  claimants. 
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Their  counsel  appeared  before  the  Commission  on  Ma}'  22,  1901,  and 
asked  for  the  abolition  of  a  rule  which  had  been  made  by  the  Com- 
mission on  April  15,  requiring  that  in  every  case  there  should  be 
shown  to  the  Commission  "the  contract  of  each  claimant  with  any 
agent  or  any  attorney  for  carrying  on  or  aiding  in  the  preparation  or 
prosecution  of  the  claim."  It  was  objected  that  nothing  in  the  organic 
act  authorized  the  adoption  of  any  such  rule.  On  the  other  hand,  it 
appeared  that  in  the  Court  of  Alabama  Claims,  act  of  June  23,  1874,  it 
had  been  provided  that  the  court  should  supervise  the  fees  of  the 
counsel  for  the  claimants  and  allow  only  what  the  court  should  decide 
to  be  just  and  reasonable. 

It  also  appeared  that  by  the  Indian  depredation  claims  statute  of 
March  3,  1891,  the  Court  of  Claims  had  been  required  to  supervise 
the  fees  of  the  attorneys  for  claimants,  and  these  had  been  limited 
by  the  law  to  15  per  cent  of  the  amounts  recovered,  except  in  cases 
below  SoOO  in  amount,  or  where  unusual  services  had  been  rendered, 
in  which  cases  the  court  was  authorized  to  allow  not  exceeding  20  per 
cent. 

As  the  result  of  the  representations  of  the  attorneys,  the  above  rule 
was  reconsidered  and  a  substitute  adopted  on  May  24,  which  merely 
required  that  "each  claimant,  at  the  time  of  the  final  submission  of 
his  case,  must  furnish  to  the  Commission  a  statement  showing  his 
agreement  with  his  agent  or  attornej'  for  compensation  for  carrying 
on  the  claim." 

Congress  should  by  law  prescribe  and  limit  the  fees  of  attorneys, 
as  was  done  in  connection  with  the  Alabama  claims  and  the  Indian 
depredation  claims. 

A  further  question  having  arisen  whether,  under  the  organic  act 
which  expressly  required  that  commissioners  to  take  testimony  con- 
cerning claims  should  be  citizens  of  the  United  States,  and  that  every 
person  guilty  of  perjurj'  should  suffer  punishment  under  the  laws  of 
the  United  States,  any  oral  testimony  of  witnesses  could  be  taken 
outside  the  United  States,  the  counsel  for  the  claimants  on  May  22, 
1901,  requested  the  adoption  of  the  following  rule: 

Depositions  taken  in  any  city,  port,  or  place  without  the  limits  of  the  United 
States  may  be  taken  before  any  consul  or  other  public  civil  or  military  officer  of 
the  United  States  resident  or  sojourning  in  or  near  such  city,  port,  or  place  and 
having  no  interest  and  not  being  agent  or  attorney  of  any  person  having  an  inter- 
est in  the  claim  to  which  the  testimony  to  be  taken  relates. 

An  adjourned  hearing  upon  this  request  took  place  on  June  29, 1901. 

After  fully  considering  the  oral  arguments  made  and  the  written 
briefs  which  were  furnished,  the  Commission  divided  upon  the  ques- 
tion. One  commissioner  held  that  the  expression  of  specific  methods 
in  the  act  excluded  all  others  and  that,  as  testimony  could  not  be 
taken  outside  the  United  States  before  commissioners  who  should  be 
United  States  citizens,  and  perjurers  swearing  in  a  foreign  country 
before  such  commissioners  could  not  be  punished  for  perjury  under 
the  laws  of  the  United  States,  no  testimony  whatever  could  be  taken  in 
a  foreign  country-.  Another  commissioner  held  that  w^hile  testimony 
could  not  be  taken  abroad  under  the  specific  provisions  of  the  act,  yet 
that,  under  the  general  powers  belonging  to  tribunaLs  like  this  Com- 
mission, letters  rogatory  could  be  issued  to  the  courts  of  a  foreign 
country  by  means  of  which  the  testimony  of  witnesses  residing  there 
could  be  secured.  Tliree  members  of  the  Commission  decided  that  the 
specific  method  of  taking  testimony  prescribed  by  the  act  was  addi- 
tional to  the  general  powers  of  a  tribunal  like  the  Commission,  and 
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they  announced  that  they  would,  in  case  of  emergency,  grant  an  appli- 
cation for  leave  to  take  testimony  either  in  or  outside  the  United 
States.  The  various  views  of  the  commissioners  have  been  expressed 
in  writing. 

Since  the  foregoing  division  among  the  commissioners,  three  com- 
missioners to  take  testimony  have  been  appointed,  one  in  Washing- 
ton, one  in  New  York,  and  one  in  Boston,  and  in  addition,  on  Novem- 
ber 26, 1901,  the  majority  of  the  Commission,  against  the  objection  of 
two  commissioners,  appointed  a  commissioner  in  Havana,  Cuba,  and 
the  claimants  are  pressing  for  the  appointment  of  additional  commis- 
sioners to  take  testimony  in  Cuba. 

At  the  above  hearing  of  June  29, 1901,  a  paper  written  by  the  Assist- 
ant Attorney-General  (who  was  unavoidably  absent)  was  submitted,  in 
which  he  argued  that,  the  act  of  Congress  being  defective  and  ambig- 
uous as  to  the  taking  of  testimony,  the  further  action  of  Congress 
should  be  waited  for.  This  paper  was  produced  and  read  by  an  assist- 
ant attorney  for  the  United  States,  ^<rho  then  proceeded  to  argue,  as 
the  counsel  for  the  claimants  had  done,  that  under  the  adjective 
powers  of  the  Commission  testimony  could  be  taken  upon  its  order 
anywhere.  But  the  Assistant  Attorney-General  is  now  present  and  is 
asking  the  Commission  to  delay  making  any  appointments  of  commis- 
sioners to  take  testimony  in  Cuba  on  account  of  the  doubt  as  to  the 
power,  and,  moreover,  because  of  the  insufficiency  of  his  force  of 
assistant  attorneys  to  attend  the  captions  and  his  lack  of  preparation 
to  cross-examine  witnesses. 

In  view  of  the  foregoing  recital,  showing  (1)  that  the  Attorney- 
General  is  without  a  sufficient  force  of  assistants  and  without  suffi- 
cient funds  to  enable  him  to  defend  the  cases,  (2)  that  no  considerable 
information  concerning  the  cases  has  been  obtained  by  him  either 
from  the  State  Department  or  from  Cuba,  and  none  at  all  from  Spain, 
and  (3)  that  it  has  not  been  ascertained  that  under  existing  circum- 
stances any  witnesses  whatever  can  be  examined  in  Spain,  where 
those  most  important  and  absolutely  indispensable  for  proper  defense 
reside,  it  seems  clearly  prudent  and  wise  that  no  attempt  to  take  tes- 
timony in  Cuba  in  behalf  of  any  of  the  claims  should  be  made  until 
there  has  been  further  action  by  Congress  in  the  premises. 

A  mode  of  judicial  procedure  according  to  which  the  testimony 
for  the  plaintiff  would  be  taken,  no  testimony  taken  for  the  defend- 
ant, and  the  case  then  submitted  for  the  judgment  of  the  court  on 
the  testimony  taken  would  be  a  solecism  in  jurisprudence,  whether 
national  or  international,  which  it  is  to  be  hoped  and  presumed  Con- 
gress has  not  enacted  and  will  not  tolerate. 
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LETIEB  FBOM  THE  SPANISH  TBEAT7  CLAIMS  COMMISSION  CON- 
CEBNING  THE  CONDITION  OF  THE  WORK  OF  THE  COMMISSION. 


Dbcember  12,  1901. — Referred  to  the  Committee  on  Foreign  Relations  and  ordered 

to  be  printed. 


Spanish  Treaty  Claims  Commission, 
Wasfdngton^  D.  C,  December  10^  1901. 

Sir:  In  response  to  vour  request  for  any  infoiination  possessed  by 
me  concerning  the  condition  of  the  work  of  the  Spanish  Treaty  Claims 
CommiBsion  which  may  be  useful  to  3"our  committee,  in  addition  to  the 
copies  of  the  records  and  papers  on  file  already  transmitted  to  the 
Senate,  upon  its  order,  by  the  clerk  of  the  Commission,  I  have  the  honor 
to  submit  to  you  a  statement  and  some  suggestions  which  had  been 
prepared  by  me  before  receiving  your  request. 

In  the  late  treaty  of  peace  all  claims  against  Spain  for  indemnity  of 
any  kind  to  the  United  States  Government  and  to  our  citizens  person- 
ally accruing  between  the  beginning  of  the  insurrection  in  Cuba  and 
the  ratification  of  the  treaty  were  released  to  Spain,  and  the  United 
States  agreed  to  adjudicate  and  settle  such  claims  as  might  be  due  to 
our  citizens.  By  the  act  of  Congress  of  March  2, 1901,  a  Commission 
was  created  to  consider  the  claims  and  make  awards  or  decisions 
thereon,  which  Commission  is  now  in  session  in  Washington  and  has 
made  all  necessary  rules  to  facilitate  the  presentation  and  oroof  of 
claims.  Most  of  the  claims  had  been  previously  ptesentea  to  the 
State  Department.  They  were  in  number  265,  and  the  gross  amount 
claimed  was  about  $39,000,000.  The  six  months  allowed  by  the  act  for 
the  presentation  anew  of  claims  to  the  Commission  expired  on  October 
8,  1901,  and  thev  are  in  number  494  and  the  amount  claimed  is  esti- 
mated as  ^60,158,878.  ^ 

During  the  former  insurrection  in  Cuba,  between  1868  and  1878, 
claims  in  behalf  of  our  citizens  against  Spain  accumulated  to  the 
amount  of  $30,313,581,  and  when  they  were  adjudicated  by  an  inter- 
national tribunal,  under  the  agreement  of  February  12,  1871,  the 
amount  allowed  and  which  was  paid  by  Spain  was  $1,293,450. 

In  the  principal  prior  instances  where  in  a  treaty  of  peace  with  the 
United  States  one  of  the  powers  has  agreed  to  adjudicate  and  pay  the 
claims  of  its  own  citizens  against  the  other,  the  nation  so  agreeing  has 
limited  its  liability  to  a  fixed  sum,  and  if  this  has  proved  to  be  insuffi- 
cient to  pay  the  claim  in  full  a  dividend  pro  rata  has  been  made. 

The  instances  referred  to  are  these: 

By  the  French  indemnity  convention  of  April  30,  1803,  the  United 
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States  undertook  to  pay  the  debt  due  from  France  to  our  citizens  prior 
to  September  30,  1800,  but  only  to  an  amount  not  to  exceed  20,000,000 
francs. 

By  the  convention  with  France  of  July  4,  1831,  that  power  agreed 
to  pav  claims  of  our  citizens  to  the  amount  of  25,000,000  francs  and 
the  Onited  States  agreed  to  allow  1,500,000  francs  in  satisfaction  of 
the  claims  of  French  citizens  against  us.  The  amount  paid  by  France 
with  interest  yielded  $5,558,108.07.  The  aggregate  of  the  awards 
made  b}^  our  Commission  to  our  citizens  was  $1^362,193.27,  so  that  the 
dividend  received  by  the  claimants  was  about  60  per  cent. 

By  the  Florida  treaty  of  February  22.  1819,  the  United  States  agreed 
to  pay  in  satisfaction  of  the  claims  of  our  citizens  against  Spam  an 
amount  not  exceeding  $5,000,000.  Our  domestic  Commission  awarded 
$5,454,545.13,  and  tne  awards  were  subjected  to  an  abatement  of  8i 
per  cent. 

By  the  Van  Ness  convention  of  Februaiy  17,  1834,  Spain  agreed  to 
pay  $600,000  on  account  of  claims  of  citizens  of  the  United  States,  and 
our  Commission  allowed  claims  to  the  amount  of  $599,850.28. 

By  the  Danish  indemnity  convention  of  March  28,  1830,  Denmark 
engaged  to  pay  to  the  United  States  $650,000  on  account  of  claims  of 
our  citizens,  which  sum  proved  sufficient  to  pay  only  31^  p^i*  cent  of 
the  $2,154,425  allowed  by  our  Commission. 

By  the  Neapolitan  convention  of  October  14,  1832,  the  King  of  the 
two  Sicilies  agreed  to  pay  2,115,000  ducats  in  satisfaction  of  claims  of 
our  citizens,  which  our  Commission  subsequentlv  allowed  to  the  amount 
of  $1,925,034.68,  only  94  per  cent  of  which  the  indemnity  fund  was 
sufficient  to  pay. 

The  Peruvian  indemnity  convention  of  March  17,  1841,  provided 
$300,000  for  the  claims  of  our  citizens  against  Peru,  and  the  Attorney- 
General  of  the  United  States  made  awards  amounting  to  $421,432.41, 
which  were  parti}'  paid  with  the  fund  of  $300,000. 

By  the  treaty  of  Guadalupe  Hidalgo  of  February  2, 1848,  the  United 
States  agreed  to  release  Mexico  from  all  claims  of  our  citizens,  but 
limited  the  payment  in  satisfaction  of  the  same  to  $3,250,000  and  our 
domestic  Commission  allowed  $3,208,314.96. 

The  Brazilian  indemnity  convention  of  January  24,  1849,  provided 
530,000  milreis,  realizing  $300,000,  for  claims  of  our  citizens  against 
Brazil  which  by  the  award  of  our  commissioner  amounted  to  $323,000. 

By  the  Chinese  indemnity  convention  of  November  8,  1858,  $735,- 
238.83  was  paid  by  China  and  the  claims  of  our  citizens  were  allowed 
to  the  amount  of  $489,187.25,  leaving  a  surplus  of  about  $250,000^ 
which  was  many  years  later,  on  April  24,  1885,  repaid  to  China  with 
interest. 

In  the  present  case,  however,  the  United  States  has  placed  no  limit 
upon  the  amount  of  its  liabilities  to  our  citizens,  and  must  pay  the  full 
amount  of  all  the  awards  which  may  be  made  by  a  majority  of  the 
domestic  commissioners  now  engaged  in  the  adjudication  of  the  claun. 

By  the  agreement  of  February  12,  1871,  under  which  Spain  paid  to 
our  citizens  the  foregoing  amount  of  $1,293,540,  it  was  provided  that 
claims  should  be  allowed  only  for  injuries  done  ''b^'^  the  authorities  of 
Spain  in  Cuba,"  but  in  the  present  treaty  no  such  limitation  is  imposed 
upon  the  commissioners,  the  result  being  that  many  millions  of  dollars 
of  claims  have  been  presented  for  damages  done  by  the  Cuban  insur- 
gents;  some  of   the  petitions  contained  averments  of  special  facts 
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intended  to  place  responsibility  for  the  injuries  upon  the  Spanish 
authorities,  and  manv  presenting  only  the  naked  cjuestion  wnether 
Spain  was  liable  in  all  cases  for  injuries  done  by  the  insurgents  to  the 
persons  and  property  of  our  citizens.  It  is  also  to  be  noticed  that  the 
vast  majority  ox  the  claims  are  presented  by  petitioners  who  were 
formerly  Spanish  citizens,  but  claim  that  thev  were  duljr  naturalized  by 
our  courts  and  have  constantly  maintained  their  American  citizenship. 

In  view  of  the  large  amount  involved  in  the  adjudication  of  the  claims 
by  the  Commission,  and  the  troublesome  and  intricate  questions  of 
fact  and  law  which  arise,  the  most  ample  provision  should  be  made  by 
Congress  to  enable  the  Attorney-General  to  make  full  and  proper 
defenses  before  the  Commission,  the  amount  deemed  necessary  by  him 
for  this  purpose  being  stated  bv  him. 

The  attention  of  Congress  should  also  be  called  to  the  desirability 
of  le^slation  defining  the  methods  by  which  additional  testimony  con- 
cerning the  claims  may  be  taken.  The  present  law  in  explicit  lan- 
guage requires  that  all  commissioners  to  take  testimony  shall  be^  citizens 
of  the  United  States,  and  th^t  every  witness  swearing  falsely  shall  be 

Euni^ble  under  the  laws  of  the  United  States.  It  is  not  easy  to  see 
ow  these  requirements  can  be  properly  complied  with  in  the  exami- 
nation of  witnesses  in  Cuba  and  Spain,  in  both  of  which  countries 
testimony  must  be  taken  if  any  is  taken  abroad,  and  in  neither  of 
which,  as  the  case  now  stands,  can  any  mere  citizen  of  the  United 
States,  although  holding  an  appointment  from  our  Spanish  Treaty 
Claims  Commission,  exercise  the  power  to  summon  and  examine 
witnesses,  nor  can  any  witness  who  appears  and  swears  falsely  be 
arrested  and  tried  for  penury.  It  is  essential  to  the  safe  adjudication 
of  the  sixtv  millions  of  claims  which  the  United  States  is  pressed  to 
pay,  that  there  should  be  no  ambiguity  in  the  statute  concerning  the 
evidence  which  may  be  taken,  received,  and  considered,  and  the 
immediate  action  of  Congress  upon  this  question  seems  impemtively 
needed. 

Very  respectfully, 

Wm.  E.  Chandler. 
Hon.  Shelby  M.  Cullom, 

Committee  on  Foreign  Relations^  United  States  Senate. 
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57th  Congress,  )  SENATE.  J  Document 

let  Sesmm.      \  \     No.  94. 


TAKING  OF  DEPOSITIONS  OUTSIDE  THE  LIMITS  OF  THE 
UNITED  STATES  BY  THE  SPANISH  TREATY  CLAIMS 
COMMISSION. 


LETTER  FROM  SPANISH  TBEATT  CLAIMS  COlffMISSION  IN  BE- 
SPONSE  TO  SENATE  RESOLUTION  OF  JANUARY  7,  1902,  RELAT- 
ING TO  THE  RIGHT  OF  THE  COMMISSION  TO  AUTHORIZE  THE 
TAKING  OF  DEPOSITIONS  OUTSIDE  THE  LIMITS  OF  THE  UNITED 
STATES. 


January  8,  1902. — Referred  to  the  Committee  on  Foreign  Relations  and  ordered  to 

l)e  printed. 


Spanish  Treaty  Claims  Commission, 

Wui^hingUm^  D,  (\^  January  S,  1902, 
Sir:  In  response  to  the  resolution  of  the  S(?nate  adopted  January  7, 
1902,  as  follows: 

Resolved,  That  the  Spanish  Treaty  Claims  ConimisHion  he  directeil  to  send  to  the 
Senate  copies  of  all  briefs  and  notes  of  counsel  in  possession  of  the  Commission 
submitte<i  ujMjn  the  question  of  the  right  of  the  Commission  to  authorize  the  taking 
of  depositions  outside  the  limits  of  the  (hiited  States — 

I  have  the  honor  to  transmit  copies  of  the  briefs  and  notes  of  counsel 
in  possession  of  this  Commission  required  by  the  terms  of  the  resolu- 
tion.    They  are  as  follows: 

1.  Brief  of  Coudert  Brothers  (Crammond  Kennedy,  of  counsel)  of 
June  t),  linjl. 

2.  Briefs  of  Fred  Beall  of  June  8  and  June  10,  1901. 

3.  Brief  of  Frederick  D.  McKennev  of  June  29,  1901. 

4.  Brief  of  Page  &  Conant  of  June  29.  1901. 
:>.  Brief  of  Herbert  &  Micou  of  June  2S,  19ol. 

6.  Brief  of  Dudley  &  Micliener  of  June  5,  1901. 

7.  Brief  of  Welles,  Bennett  c^  Welles  of  June  29,  1901. 

8.  Brief  of  Osgood  Smith  of  May  22.  19()1. 

9.  Memomnduni  made  bv  William  E.   Fuller,  Assistant  Attornev- 
Genei-al.     Submitted  June  29.  1901. 

10.  Notes  used  in  argument  of  Alexander  Porter  Morse,  assistant 
attomey  for  the  United  States,  June  29,  1901. 

i  have  the  honor  to  be,  verv  respectfully,  yours, 

*W.  E.  Spear, 
ClerJc  of  the  Spfunsh  Tvtdfy  Chi!  ins  Ch//nju'ssio/i, 

The  President  of  the  Senate. 
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REPORT  OF  THE  SPANISH  TREATY  CLAIMS  COMMISSION  IN  RESPONSE  TO 
THE  SENATE  RESOLUTION  OF  JANUARY  7,  1902;  SUPPLEMENTAL  TO 
SKXATE  DOCUMENT  NO.  52,  OF  DECKMBER  10,  1001 — BRIEFS  AND 
ARGUMENTS  OF  COUNSEL  UPON  THE  RIGHT  OF  THE  COMMISSION  TO 
AUTHORIZE  THE  TAKING  OF  THE  DEPOSITIONS  OF  WITNESSES  OUT- 
SIDE  THE   LIMITS   OF   THE    UNITED   STATES. 

1.  Brief  of  Coudert  Brothers  (Crammond  Kennedy,  of  Counsel),  of  Juxr  6, 

1901. 

The  proposed  additional  rule  reads  as  follows: 

Depositions  taken  in  any  city,  port,  or  place  without  the  limits  of  the  United 
States  mav  be  taken  before  any  consul  or  other  public,  ciWl,  or  military  oflBcer  of 
the  United  States  resident  or  sojourning  in  or  near  such  city,  port,  or  place,  and  hav- 
ing no  interest,  and  not  being  agent  or  attorney  of  any  person  having  an  interest  in 
the  claim  to  which  the  testimony  to  be  taken  relates. 

The  provisions  of  the  jurisdictional  act  which  affect  the  proposed 
additional  rule  are  the  following: 

Sec.  4.  That  the  Commission  is  empowered  to  make  all  necessary  or  convenient 
and  proper  rules  and  regulations  of  practice  and  procedure  for  the  transaction  of  its 
business. 

This  grant  of  power  is  amj)le;  indeed  it  is  unqualitied  unless  we 
must  write  in  the  words  *'  not  inconsistent  with  this  act." 

Sec.  5.  The  Commission  may  also  appoint  one  or  more  commissioners,  whose  duty 
it  shall  be  to  take  testimony  in  such  cases  as  mav  ]ye  brought  before  said  Commission. 
Such  commissioners  to  take  testimony  shall  be  citizens  of  the  United  States,  and  they 
shall  receive.     *    *    * 

Sec.  7.  That  *  *  *  each  of  the  commissioners  to  take  testimony  shall  have 
authority  to  administer  oaths  in  all  proceedings  l)efore  the  Commission,  and  every 
person  knowingly  and  willfully  swearing  or  affirming  falsely  in  any  such  proceedings 
shall  be  deemed  guilty  of  perjury,  and  shall,  upon  conviction,  suffer  the  punishment 
provided  by  the  la^vs'  of  the  United  States  for  that  offense  when  committed  in  its 
courts  of  justice. 

The  difficulty  in  the  minds  of  the  commissioners,  as  gathered  from 
their  remarks  during  the  oral  discussion  of  the  rules  on  the  22d  ultimo, 
seems  to  arise  from  applying  the  provision  for  the  punishment  of  per- 
jury in  section  7  to  witnesses  who  may  be  examined  outside  and  who 
ma}"  never  come  within  the  jurisdiction  of  the  United  States.  If  such 
witnesses  not  being  citizens  of  the  United  States,  or  within  its  juris- 
diction, commit  perjury,  they  would  not  necessarily,  '^  upon  conviction, 
suffer  the  punishment  provicied  by  the  laws  of  the  United  States  for 
the  offense  when  committed  in  its  courts  of  justice.'"'  The  punishment 
might  not  he  the  same  as  in  the  United  States,  and  it  might  be  differ- 
ent in  the  different  places  where  such  witnesses  might  be  examined— 
different  in  the  Philippines  from  what  it  would  be  in  Cuba,  Porto 
Rico,  or  Spain.  But  is  testimony  not  to  be  taken  outside  the  United 
States  unless  the  witness,  if  he  commits  perjury,  ''shall,  upon  convic- 
tion, suffer  the  punishment  provided  by  the  laws  of  the  United 
States  r'  Or  must  witnesses  domiciled  in  foreign  parts  be  brought 
into  the  United  States  in  order  that  they  mav  be  examined  here  and 
punished  according  to  the  laws  of  the  United  States  if  they  commit 
perjury^     Is  that  the  meaning  and  intent  of  the  act? 

Congress  could  not  prescribe  a  penalty'  for  perjury  that  would  be 
effective  outside  of  the  United  States.  Its  power  to  define  and  punish 
crimes  is  limited  by  the  territorial  boundaries  of  the  United  States. 
Congress  intended  to  do  no  more  than  it  could  do  in  respect  of  punish- 
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ing  perjury,  and  the  provision  in  question  is  to  be  construed  as  if  the 
words  '*  within  the  United  States,  or  who  may  thereafter  be  found 
within  its  jurisdiction,"  were  written  in  after  tlie  words  ''in  such  pro- 
ceedings," so  that  the  clause  would  read: 

And  every  person  knowingly  and  willfully  swearing  or  affirming  falsely  in  any 
such  proceedings  within  the  United  States,  or  who  mav  thereafter  be  found  within 
its  jurisdiction,  shall  be  deemed  guilty  of  perjury,  and  sliall,  upon  conviction,  suffer, 
etc, 

Now,  SO  construed,  does  it  necessarily  follow  that  Congress  intended 
that  no  witnesses  should  be  examined  and  no  testimony  taken  out,side 
of  the  United  States,  and  consequent!}-  that  all  the  witnesses  should  be 
brought  into  the  United  States  and  examined  within  the  jurisdiction 
of  its  courts?  Or  was  the  Commission,  like  any  other  court  of  the 
United  States,  to  have  the  power  to  order  the  examination  of  wit- 
nesses in  foreign  countries,  either  by  commission  or  letters  rogatory, 
as  provided  in  section  875  of  the  Revised  Statutes? 

The  argument  ab  inconveniente  against  any  such  limitation  is  sc 
strong  as  to  be  almost  conclusive.  The  occurrences  out  of  whick 
nearly  all  the  claims  arose  happened  in  Cuba,  and  most  of  the  persons 
who  have  personal  knowledge  of  the  fact«  reside  there,  or  in  Spain. 

The  depredations  out  of  which  the  most  of  the  claims  arose  reduced 
many  of  the  claimants  to  povert}^  leaving  them  nothing  but  their 
bare  lands  and  their  indebtedness.  Some  of  them  were  fed  and  some 
of  them  brought  back  to  the  United  States  b}-  the  bounty  of  the  Gov- 
ernment. To  require  these  persons  to  bring  their  witnesses  from 
Cuba,  to  pay  their  expenses  here,  and  to  send  them  back  to  the  island 
would  compel  the  abandonment  of  the  claims.  The  United  States 
would  save  a  little  money  if  it  adopted  this  method  of  confiscation,  but 
it  would  lose  something  which  it  deems  far  more  precious. 

The  plan  of  bringing  witnesses  here  would  not  work  satisfactorily. 
Their  examination  would  in  almost  every  instance  be  likely  to  show 
the  need  of  summoning  other  witnesses,  who,  being  in  Cuba,  could 
not  be  readily  reached,  and  thus  time  would  be  wasted  and  expenses 
increased. 

Pei-jury  could  be  punished  under  the  laws  of  the  place  where  the 
witnesses  were  exammed  if  they  were  not  found  thereafter  within  the 
jurisdiction  of  the  United  States,  and,  as  the  Government  would  be 
represented  by  counsel  and  the  examinations  would  be  made  before 
consular  or  diplomatic  officers  of  the  United  Sttites  or  commissioners 
appointed  by  the  commissioner,  perjurers  would  be  no  more  likely  to 
escape  in  one  jurisdiction  than  another. 

If  the  Government  of  the  United  States  had  not  undertaken  to  adju- 
dicate and  settle  these  claims  against  Spain,  they  would  have  been 
Erosecuted  by  the  usual  diplomatic  methods,  and  the  claimants  would 
ave  been  put  to  no  such  expense.  The  claimants  should  not  incur 
any  such  serious  disadvantaofe  by  reason  of  the  agreement  into  which 
their  Government  voluntarily  entered  in  the  seventh  article  of  the 
treaty  of  Paris.  The  Government  should  see  to  it  that  by  this  volun- 
tary exercise  of  its  sovereign  power  for  national  purposes  no  individual 
citizen  should  suffer  detriment. 

The  claims  in  which  fraud  and  perjury  were  held  to  have  been 
proved— Gardiner's  claim  under  the  treaty  of  Guadalupe  Hidalgo,  and 
those  of  Weil  and  La  Abra  under  the  treaty  of  July  4,  ISOS — were  not 
tried  as  the  claims  before  this  Commission  are  to  be  tried.     The  Com- 
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missioD  organized  under  the  treaty  of  Guadalupe  Hidalgo  made 
awards  entirely  on  ex  parte  evidence.  It  had  no  agent  or  counsel  rep- 
resenting the  Government.  The  Commission  organized  under  the 
treaty  of  July  4,  1868,  with  Mexico,  was  a  mixed  Commission,  and 
there  was  an  agent  for  each  of  the  two  Governments  concerned,  but 
the  witnesses  on  one  side  were  not  cross-examined  by  the  other,  and 
although  about  sixty  witnesses  were  examined  in  the  case  of  La  Abra, 
only  two  or  three  were  examined  by  both  sides  and  those  in  ex  parte 
proceedings;  that  is,  only  one  side  was  represented  at  any  of  the 
examinations. 

The  act  requires  that  the  commissioners  to  take  testimonv  shall  be 
citizens  of  the  United  States,  and  the  proposed  rule  should  confonn 
to  this  requirement  wherever  testimony  is  taken  bv  Commission.  It 
is  not  believed  that  there  would  be  any  serious  difficulty  in  finding 
suitable  persons  (citizens  of  the  United  States)  to  act  as  commissioners 
in  Spain,  Cuba,  or  the  insular  possessions  of  the  United  States. 

It  seems  to  the  undersigned  that  Congress  simply  intended  to  pro- 
vide for  the  punishment  of  perjury  where  it  could  punish  it — i.  e,, 
within  the  United  States,  and  tnat  there  is  nothing  in  that  provision 
which  should  be  construed  as  limiting  the  powers  conferred  on  the 
Commission  in  section  4  (supra)  or  as  depriving  it  of  the  right  to  issue 
letters  rogatory  or  to  appoint  commissioners  for  taking  testimony  in 
foreign  parts. 

Section  1750  of  the  Revised  Statutes  authorizes  secretaries  of  lega- 
tion and  consular  officers  of  the  United  States  ''to  administer  to  or 
take  from  any  person  an  oath,  affirmation,  affidavit,  or  deposition,  and 
to  perform  any  notarial  act  which  any  notary  public  is  required  or 
authorized  by  law  to  do  within  the  United  States.''  This  section  also 
provides  that — 

If  any  per'^on  shall  willfully  and  corruptly  commit  perjury,  or  by  any  means  pro- 
cure any  pi'  tn  to  commit  perjury  in  any  Huch  oath,  affirmation,  aflSdaVit,  or  depo- 
sition within  Jie  meaning  and  intent  of  any  act  of  Congress  now  or  hereafter  made, 
S'lch  offeml'T  may  be  charged,  i)rocee<led  against,  tried,  convicted,  and  dealt  with 
in  any  district  of  the  United  States  in  the  same  manner  in  all  resi>ects  as  if  such 
offense  had  been  committed  in  the  United  States. 

Now,  it  might  well  be  that  a  person  committing  perjury  in  such  pro- 
ceedings would  never  be  within  the  United  States  and  never  be  pun- 
ished as  prescribed  in  the  statute,  but  that  would  be  no  reason  for  not 
taking  the  deposition  as  therein  provided. 

Section  875  of  the  Revised  Statutes  provides  for  taking  ^'  the  testi- 
mony of  any  witness  in  a  foreign  country  in  any  suit  in  which  the 
ITnited  States  are  parties  or  have  an  interest,"  by  commission  or  by 
letters  rogatory.  When  this  is  done  under  the  sanction  of  the  local 
courts,  th(^  witnesses  would  be  liable  to  punishment  for  perjury  accord- 
ing to  the  local  laws,  as  well  as  to  punishment  under  the  laws  of  the 
United  States  if  thev  should  ever  come  within  its  jurisdiction.  It  was 
held  in  Nelson  v.  United  States  (Pet,  C.  C,  2H5;  17  Fed.  Cases,  1341) 
that  the  circuit  court  would  issue  letters  rogatory  for  the  purpose  of 
obtaining  testimony  when  the  government  of  the  place  where  tne  evi- 
dence is  to  be  obtained  will  not  permit  a  commission  to  be  executed. 

The  (lovernnient  of  Cuba  would  doubtless  allow  commissions  for 
taking  testimony  in  proceedings  before  this  Commission  to  be  executed, 
and,  as  already  suggested,  it  would  not  be  difficult  to  find  citizens  of 
the  U'nited  States  in  different  parts  of  the  island  possessing  a  knowl- 
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edge  of  English  and  Spanish^  and  otherwise  qualified  to  act  as  com- 
missioners. It  is  in  Cuoa  that  the  great  bulk  of  the  testimony  will  be 
taken,  and  if  the  Commission  thought  it  advisable,  its  commissioners 
to  take  testimony  on  the  island  might  be  appointed  for  that  purpose 
by  the  local  courts,  in  response  to  letters  rogatory  as  well  as  by  vote 
of  the  Commission. 

We  deem  this  a  matter  of  so  much  importance  to  the  claimants  and 
to  the  proper  execution  of  the  seventh  article  of  the  treaty  that  if 
the  Commission  has  any  serious  doubt  as  to  its  powers,  under  the  act, 
to  issue  commissions  or  letters  rogatory  for  taking  testimony  outside 
of  the  United  States,  we  would  suggest  that  an  application  be  made  to 
Congress  when  it  convenes  next  December  for  such  legislation  as  may 
seem  necessar3^ 

CouDERT  Bros., 
Crammond  Kennedy, 

Of  CoimseL 

June  6,  1901. 


2.  Briefs  op  Fred  Beall,  of  June  8,  1901,  and  June  10,  1901. 

Washington,  D.  C,  Jun^  S,  1901. 
Mr.  President  and  Gentlemen  of  the  Commission:  At  a  recent 
meeting  of  the  Commission  the  bar  submitted  for  its  considemtion,  and 
asked  to  have  adopted,  an  additional  rule,  a  copy  of  which  is  as  follows: 

Depositions  taken  in  any  city,  port,  or  place  without  the  liinite  of  the  United 
States  may  be  taken  before  any  consul,  or  other  public  civil  or  military  officer  of  the 
United  States  resident  or  sojourninj?  in  or  near  Huch  city,  port,  or  place,  and  having 
no  interest,  and  not  being  agent  or  attoniey  of  any  person  having  an  interest,  in  the 
claim  to  which  the  testimony  to  be  taken  relates. 

Complying  with  the  courteous  request  of  the  Commission  to  the 
individual  members  of  the  bar  to  submit  briefs  in  support  of  the  above- 
proposed  rule,  I  have  the  honor  most  respectfully  to  submit  the  fol- 
lowing reasons,  why  in  my  opinion,  said  rule  or  one  of  similar  import 
shoula  be  adopted  63'  the  Commission. 

1.  It  occurs  to  me  that  in  the  consideration  of  the  Question  as  to  the 
power  of  this  Commission  to  cause  testimony  to  be  taken  on  the  island 
of  Cuba,  it  is  necCwSsary  for  us  first  to  determine  the  exact  relation 
which  Cuba  sustains  to  the  United  States,  and  in  order  to  determine 
that  question,  a  brief  review  of  the  history  of  events  running  back 
through  the  past  three  years  is  proper. 

On  April  20,  1898,  the  President  approved  a  joint  resolution  of  the 
Congress,  which  contained  the  following: 

First.  That  the  people  of  the  island  of  Cuba  are  and  of  right  ought  to  be  free  and 
independent. 

Second.  That  it  is  the  duty  of  the  United  States  to  demand,  and  the  Government 
of  the  United  States  does  hereby  demand,  that  the  Government  of  Spain  at  once 
relinquish  its  authority  and  government  in  the  island  of  Cuba,  and  withdraw  its 
land  and  naval  forces  from  Cuba  and  Cuban  waters. 

Fourth.  That  the  United  States  hereby  disclaims  any  disposition  or  intention  to 
exercise  sovereignty,  jurisdiction,  or  control  over  said  island,  except  for  the  pacifica- 
tion thereof,  and  asserts  its  determination,  when  that  is  accomplished,  to  leave  the 
government  and  control  of  the  island  to  it*^  people.     (30  Stat.  L.,  738-739. ) 

April  25,  1898,  Congress  declared  war  against  Spain,  which  con- 
tinued for  a  few  months,  and  August  12, 1898,  a  protocol  of  agreement 
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between  the  Unifeci  State.s  and  Spain  was  executed,  which  provided 
among  other  things  that  ''Spain  will  relinquish  all  claims  of  sover- 
ei^i^ntv  over  and  title  to  Cuba."  Subsequently  thereto  the  Paris  treaty 
was  held,  which  was  signed  on  December  10,  1898,  and  the  ratitication 
thereof,  duly  exchanged,  was  proclaimed  April  11,  1899  (30  Stat.  L.. 
1754). 
That  treaty  contained  among  other  things  the  following: 

Article  I.  Spain  relinquishes  all  claim  of  sovereignty  over  and  title  to  Cuba, 
And  as  the  island  is,  upon  its  evaluation  by  Spain,  to  be  occupied  by  the  United 
Statcji,  the  United  States  will,  so  long  as  such  occupation  shall  lai?t,  remain  and  dis- 
charge the  obligations  that  may,  under  international  law,  result  from  the  fact  of  its 
occupation,  for  the  protection  of  life  and  property. 

^  1:  >k  *  *  *  * 

Art.  VTI.  The  United  States  and  Spain  mutuallv  relinquish  all  claims  for  indem- 
nity, national  and  individual,  of  every  kind  of  either  Government,  or  of  it«  citizens 
or  subjects,  against  the  other  Government,  that  may  have  arisen  since  the  l>eginning 
of  the  late  insurrection  in  Cuba,  and  prior  to  the  exchange  of  ratitications  of  the 
present  treaty,  including  all  claims  for  indemnity  for  the  cost  of  the  war. 

The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain, 
relinquished  in  this  article. 

And  the  latter  part  of  Arti(»Ie  VIII  is  as  follows: 

The  aforesaid  relinquishment  or  ce>Fi(»n,  as  the  case  may  be,  includes  all  documents 
exclusively  referring  to  the  sovereignty  relin(iuished  or  ceded  that  may  exist  in  the 
archives  of  the  Peninsula.  Where  any  document  in  such  archives  only  in  part  relates 
to  said  sovereignty  a  copy  of  such  part  will  be  reciprocally  observed  in  favor  of  Spain, 
in  re-^pect  of  documents  in  the  archives  of  the  islands  above  referred  to. 

In  the  aforesaid  relinquishment  or  cession,  as  the  case  may  be,  are  also  included 
such  rights  as  the  Crown  of  Spain  and  its  authorities  possess  in  respect  of  the  official 
archives  and  records,  executive  as  well  as  judicial,  in  the  islands  above  referred  to, 
which  relate  to  said  islands  or  the  rights  and  proi^erty  of  their  inhabitants.  Such 
archives  and  records  shall  be  carefully  preseived  and  private  persons  shall,  without 
distinction,  have  the  right  to  require,  m  accordance  with  Jaw,  authenticated  copies 
of  the  contracts,  laws,  and  other  instruments  forming  part  of  notarial  protocols  or 
fila*j,  or  which  may  be  contained  in  the  executive  or  judicial  archives,  be  the  latter 
in  Spain  or  in  the  islands  aforesaid. 

******* 

Art.  XVI.  It  is  understood  that  anv  obligations  assumed  in  this  treaty  by  the 
United  States  with  resj>ect  to  Cuba  are  limited  to  the  time  of  its  occupancy  thereof, 
but  it  will,  upon  the  termination  of  such  occupancy,  advise  any  government  estab- 
lished in  the  island  to  assume  the  same  obligations. 

In  this  connection  it  may  not  be  amiss  to  call  attention  of  the  Com- 
mission to  discussions  which  arose  in  the  Paris  Treaty  Commission, 
and  the  positions  which  were  taken  b}'  the  United  States  commis- 
sioners, as  shown  by  the  publication  of  the  message  from  the  Presi- 
dent transmitting  the  treat}-  to  Congress. 

When  the  question  was  considered  as  to  whether  or  not  the  United 
States  would  assume  the  payment  of  the  Cuban  debts,  our  commission 
made  the  following  statement:  . 

The  United  States  recognizes  in  the  fullest  measure  that  in  requiring  the  relinquish- 
ment of  all  claim  of  Spanish  sovereignty  and  the  evacuation  of  the  island  of  Cuba,  it 
has  assumed  all  the  obligations  imposed  by  the  canons  of  international  law,  and  flow- 
ing from  its  occupation.  The  United  States,  so  far  as  it  has  obtained  posse««sion,  has 
enforced  obedience  to  law  and  the  preservation  of  order  by  all  i>ersons.  It  has  no 
disposition  to  leave  the  island  a  prey  to  anarchy  or  misrule  (p.  53) . 

In  reply  to  the  position  assumed  by  the  United  States  commissionei*s 
upon  that  question,  the  Spanish  commissioners  contended  that  the  course 
indicated  by  the  United  States  commissioners  would  lead  to  a  condition 


Digitized  by 


Google 


3. 


TAKING    OF    DEPOSITIONS    OUTSIDE    OF    UNITED   STATES. 


of  derelict  and  abandonment  of  the  island.     To  that  our  connnissioners 
replied,  referring  to  the  statement  just  quoted  from  page  58,  as  follows: 

By  this  declaration  it  is  manifest  that  the  American  commissioners  have  not  con- 
templated the  reduction  of  Cuba  to  the  condition  oi  a  derehct  or  abandoned  terri- 
tory. They  concede,  however,  the  justice  of  the  Spanish  contention  that  the  obliga- 
tions whicK  the  United  States  has  assumed  with  respect  to  (\iba  should  l)e  acknowl- 
edged in  the  treaty,  and  they  stand  rea<ly  to  make  such  acknowledgment.  They 
are  ready  to  insert  proper  stipulations  as  to  the  protection  of  life  and  proj)erty  in 
Cuba  during  its  occujmtion  by  the  United  States,  and  as  to  the  aid  and  guidance 
which  it  may  be  necessary  for  the  United  States,  in  the  present  distracted  condition 
of  the  island,  to  give  (p.  68). 

The  President  had  said  in  his  message  to  Congress  on  December  6, 
1898,  that  ''*  As  i^oon  as  we  are  in  possession  of  Cuba,  and  have  paci- 
fied the  island,  it  will  be  necessary  to  give  aid  and  direction  to  it^ 
pople  to  form  a  government  for  themselves/'  and  that  '*  until  there 
IS  complete  tranquillity  in  the  island  and  a  stable  government  inaugu- 
rated, military  occupation  will  be  continued."  Military  occupation  of 
the  island  has  been  continued  up  to  this  time,  and  will  be  continued 
until  the  people  of  Cuba  have  confonned  to  the  requirements  of  this 
Government  as  contained  in  the  act  of  Congress  approved  March  2, 
1901,  which,  among  other  things,  contains  the  following  provisions, 
defining  the  relations  of  the  Lnited  States  with  Cuba.  The  third 
provision  is: 

That  the  government  of  Cuba  consents  that  the  United  States  may  exercise  the 
right  to  intervene  for  the  preservation  of  Cuban  independence,  the  mamtenance  of  a 
government  adequate  for  the  protection  of  life,  pro|>erty,  and  individual  ni>erty, 
and  for  dischar^nc  the  obligations  with  respect  to  Cuba  imposed  by  the  treaty  of 
Paris  on  the  United  States  now  to  be  assumed  and  undertaken  by  the  government  of 
Cuba. 

Fourth.  That  all  acts  of  the  United  States  in  Cuba,  during  its  military  occupancy 
thereof,  are  ratified  and  validateii  and  all  lawful  rights  acquired  thereunder  shall  be 
maintaine<l  and  protected. 

It  is  now  proper  for  us  to  refer  to  the  military  government  which 
was  established  in  Cuba  by  the  United  States.  On  December  13,  1898, 
the  Secretarv  of  War,  by  the  direction  of  the  President,  creating  the 
Division  of  Cuba,  appointed  a  general  officer  to  command  said  division, 
with  power  to  exercise  the  authority  of  military^  governor  of  the 
island.  Pursuant  to  that  order  Cieneral  Brooke  took  command  of  the 
island  of  Cuba,  as  the  military  governor  thereof,  and  the  island  has 
since  then  been  under  a  military  government,  established  by  the  United 
States,  and  it  is  in  the  light  of  this  history  that  we  are  to  consider  the 
act  of  Congress  creating  this  Commission.  The  Supreme  Court 
declared  in  the  Neely  case,  in  defining  the  relations  between  the 
United  States  and  Cuba,  as  follows: 

Cuba  is  none  the  less  foreign  territory,  within  the  meaning  of  the  act  of  Congress 
because  under  a  military  governor  appointed  by  and  representing  the  President  in 
the  work  of  assisting  the  inhabitants  of  that  island  to  establish  a  government  of  their 
own,  under  which,  as  a  free  and  indei)endent  people,  they  may  control  their  own 
afiairs  without  interference  by  other  nations.  The  occupancy  of  the  island  by  troops 
of  the  United  States  was  the  necessary  result  of  the  war.  That  result  could  not  have 
been  avoided  by  the  United  States  consistentlv  with  the  principles  of  international 
law,  or  with  its  obligations  to  the  people  of  Cuba. 

It  is  true  that  as  between  Spain  and  the  United  States — indeed,  ae  between  the 
United  States  and  all  foreign  nations — Cuba,  upon  the  cessation  of  hostilities  with 
Spain  and  after  the  treaty  of  Paris,  was  to  be  treated  as  if  it  were  acquired  territory. 
But  as  l)etween  the  United  States  and  Cuba  that  island  is  territory  held  in  trust  for 
the  inhabitants  of  C\iba,  to  whom  it  rightfully  belongs  and  to  whose  exclusive  con- 
trol it  will  be  surrendered  when  a  suitable  government  shall  have  Ijeen  established 
by  their  voluntary  action. 
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Chief  Justice  Taney  in  the  case  of  Fleming  v.  Page  (9  How.,  603), 
in  discussing  the  relation  of  Tampico  while  held  by  the  military  forces 
of  the  United  States,  made  the  following  statement: 

It  is  true  that  when  Tampico  had  been  captured  and  the  State  of  Tamaulipas  sub- 
jugated other  nations  were  bound  to  regard  the  country,  while  our  possession  con- 
tinued, as  the  territory  of  the  United  States,  and  to  respect  it  as  such.  For,  by  the 
laws  and  usages  of  nations,  conquest  is  a  valid  title,  while  the  victor  maintains  the 
exclusive  possession  of  the  conquered  country.  The  citizens  of  no  other  nation, 
therefore,  nad  a  right  to  enter  it  without  the  permission  of  the  American  authorities, 
nor  to  hold  intercourse  with  its  inhabitants,  nor  to  trade  with  them.  As  regarded 
all  other  nations  it  was  part  of  the  United  States,  and  belonged  to  them  as  exclusively 
as  the  territory  included  in  our  established  boundaries.  *  *  *  Every  nation 
which  acquires  territory  by  treaty  or  conquest  holds  it  according  to  its  own  institu- 
tions and  laws. 

Cuba  is  related  to  the  United  States  in  its  present  novel  condition 
and  situation  just  as  any  conquered  territory  would  be  to  that  having 
acquired  it.  The  sovereignty  of  the  people  of  Cuba  is  now  latent  or 
suspended,  and  their  allegiance  for  the  time  being  is  to  the  United 
States,  and  during  the  occupation  of  the  island  by  the  United  States 
the  people  there  become  subject  to  such  laws  as  the  United  States  may 
choose  to  impose.  No  other  laws  can,  in  the  nature  of  things,  be 
obligatory  upon  them.  They  have  no  laws  in  force  by  which  they  can 
give  security  or  protection  to  life  or  property,  but  are  compelled  to 
look  to  the  United  States  Government,  through  its  military  arm,  for 
protection.  Being  now  governed  by  military  law,  made  pursuant  to 
the  Government  of  the  United  Stiites,  and  which  has  been  validated 
by  the  Congress  of  the  United  States,  they  and  their  island  have  come 
under  the  sovereignty  of  the  United  States,  and  it  is  the  only  sover- 
eign power  now  in  Cuba. 

My  conclusion  is  that,  for  the  time  being,  Cuba  occupies  the  same 
relation  to  the  United  States  that  it  would  were  it  regularly  conquered 
territory — just  such  relation  as  Porto  Rico  did  before  we  established 
a  civil  government  there.  The  United  States  has  assumed  jurisdiction 
over  the  island,  and  a  right  to  control  it  in  every  respect,  and  has 
declared  that  it  will  not  release  its  control  over  the  island  until  Cuba 
shall  have  established  a  stable  government,  and  even  then  it  will  con- 
tinue to  claim  the  right  to  see  that  Cuba  maintains  her  government 
fully  capable  to  protect  life  and  property. 

2.  The  act  of  Congress,  some  of  the  provisions  of  which  we  are  now 
seeking  a  correct  intei-pretation  of,  is  entitled  a«  follows:  '*An  act 
to  carry  into  effect  the  stipulations  of  Article  VII  of  the  treaty  between 
the  United  States  and  Spain,  concluded  on  the  10th  day  of  December, 
1898."  .  The  first  section  provides  as  follows: 

That  the  Pres^ident  of  the  United  States  shall  appoint,  by  and  with  the  advice  and 
consent  of  the  Senate,  five  suitable  persons  learned  in  the  law,  who  shall  constitute 
a  comniigsion,  whone  duty  it  shall  be,  and  it  shall  have  jurisdiction,  to  receive, 
examine,  and  adjudicate  all  claims  of  citizens  of  the  United  States  against  Spain, 
which  the  I'nited  States  agreed  to  adjudicate  and  settle  by  the  seventh  article  of  the 
treaty  concluded  between  the  United  States  and  Spain  onthe  10th  day  of  December, 
A.  D.  1898.  It  shall  adjudicate  said  claims  according  to  the  meritg  of  the  several 
cases,  the  principles  of  equity  and  of  international  law. 

******  * 

Sec.  4.  That  the  Commission  is  empowered  to  make  all  necessary  or  convenient 
and  proper  rules  and  regulations  of  practice  and  procedure  for  the  transaction  of  its 
business. 

Sec.  5.  That  the  commission  is  emi>owere<i  to  appoint  a  clerk,  and  may  also  appoint 
one  messenger  and  one  or  more  stenographers,  typewriters,  and  interpreters  as  the 
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oasmess  of  the  commission  may  require;  and  may  also  appoint  one  or  more  commis- 
sioners, whose  duty  it  shall  be  to  take  testimony  in  such  cases  as  may  be  brought 
before  said  commission.  Such  commissioners  to  take  testimony  shall  be  citizens  of 
the  United  States,  and  they  shall  receive  for  their  services  such  fees  as  may  be  fixed 
by  said  commission,  not  exceeding  the  fees  allowed  by  law  for  the  taking  of  testimony 
to  be  used  in  the  courts  of  the  United  States,  including  the  sum  of  three  dollars  per 
day,  which  the  courts  of  the  United  States  are  now  authorized  by  section  twenty-one 
of  the  act  of  May  twenty-eight,  eighteen  hundred  and  ninety-six,  to  allow  to  com- 
missioners. 

The  clerk  of  said  commission  shall,  before  assuming  the  duties  of  his  office,  execute 
a  bond  to  the  United  States,  with  suflScient  surety  or  sureties,  in  such  amount  and 
conditioned  as  the  Attorney-General  shall  prescribe,  for  the  faithful  performance  of 
his  duties  as  such  clerk. 

The  appointments  authorized  by  this  section  shall  be  made  without  reference  to 
the  rules  and  regulations  of  the  civil  service. 

Sec.  7.  That  each  of  the  said  Commissioners  and  the  clerk  and  each  of  the  Com- 
missioners to  take  testimony  shall  have  authority  to  administer  oaths  in  all  proceed- 
ings before  the  Commission,  and  everv'  person  knowingly  and  willfully  swearing  or 
affirming  falsely  in  any  such  proceedings  shall  be  di*emed  guilty  of  perjurv  and 
shall,  up<m  conviction,  suffer  the  punishment  provided  by  the  laws  of  the  Cnited 
States  for  that  offense,  when  committed  in  its  courts  of  justice. 

Sec.  8.  That  all  reports,  records,  proceedings,  and  other  documents  now  on  file  or 
of  record  in  the  Department  of  State,  or  in  any  other  Department,  or  certified  copies 
thereof  relating  to  any  claims  prosecuted  before  the  saia  ('omminsion  under  this  act 
shall  l)e  furnished  to  the  Commission  upvon  its  order,  made  of  it^  own  motion  or  at 
the  request  of  the  claimant  or  of  the  attorney  representing  the  United  States  before 
said  Commission. 

At  the  inception  of  the  consideration  of  this  statute  1  respectfully 
call  the  attention  of  the  Commission  to  live  general  rules  given  us  for 
the  construction  and  interpretation  of  statutes: 

(1)  It  is  the  duty  of  courts  so  to  construe  statutes  as  to  meet  the 
mischief  and  advance  the  remedy,  and  not  to  violate  fundamental 
principles. 

(2)  Statutes  must  be  interpreted  according  to  the  intent  and  meaning, 
and  not  always  according  to  the  letter. 

(3)  The  intention  of  the  legislature  may  he  found  from  the  act 
itself,  from  other  acts  in  pari  materia,  and  sometimes  from  the  cause 
or  necessity  of  the  statute;  and  whenever  the  intent  can  be  discovered 
it  should  be  followed  with  reason  and  disci  etion,  though  such  con- 
struction seem  contrary  to  the  letter  of  the  statute.  This  is  the  rule 
where  the  words  of  the  statute  are  obscure. 

(4)  A  thing  within  the  ''intention''  is  within  the  statute,  though 
not  within  the  letter,  and  a  thing  within  the  letter  is  not  within  the 
statute  unless  within  the  intention. 

(5)  The  spirit  of  a  law  mav  be  referred  to  in  order  to  interpret 
words  admitting  of  two  meanings,  but  not  to  extend  the  law  to  a  case 
not  within  its  fair  meaning. 

Keeping  in  mind  all  the  time  the  relation  which  the  United  States 
and  Cuba  have  sustained  to  each  other  since  1898,  and  the  principles 
upon  which  the  treaty  between  the  United  States  and  Spain  was  made, 
and  these  general  rules  for  the  interpretation  of  statutes,  it  seems  to 
me  that  we  will  have  no  veiy  serious  difficulty  in  reaching  a  correct 
conclusion  upon  the  question  submitted. 

Spain  relinquished  all  claim  of  sovereignty  over  and  title  to  Cuba, 
and  the  United  States  stipulated  that  upon  the  evacuation  of  Cuba  by 
Spain,  and  so  long  as  the  United  States  occupied  Cuba,  that  they 
assume  and  discharge  the  obligations  that  under  international  law 
results  from  the  fact  of  its  occupation  for  the  protection  of  life,  lib- 
erty, and  property.     There  we  have  the  solenm  obligation  upon  the 
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part  of  the  United  States  to  protect  the  property  of  the  people  resid- 
ing in  Cuba. 

This  Commiission  will  take  notice,  of  course'  of  the  fact  that  nearly 
all  the  claimants  who  will  present  claims  for  adjudication  have  W.n 
and  are  now  residing  on  the  island  of  Cuba.  It  will  not  be  denied  that 
bona  lide  actual  claims  which  citizens  of  the  United  States  residing  in 
Cuba  had  against  Spain  at  the  time  of  the  making  of  that  treaty,  and 
now  have  against  the  United  States  by  reason  of  the  provisions  of  said 
treaty,  is  property.  A  debt  due  from  a  nation  to  an  individual  is 
property.  It  has  been  so  declared  by  the  Supreme  Court  of  the  United 
States.  That  being  so,  the  United  States  pledged  itself  by  a  solemn 
treaty  to  protect  the  property  of  the  claimants  and  creditoi^  of  Spain 
who  were  citizens  at  that  time  of  the  United  States.  Not  only  so,  by 
the  seventh  article  of  the  treatv,  the  United  States  bound  Itself  to 
adjudicate  and  settle  the  claims  of  its  citizens  against  Spain,  which 
were  relinquished  by  that  article. 

The  tirst  section  of  the  act  creating  the  Commission  declares  that  it 
shall  be  the  duty  of  the  Commission,  and  it  shall  have  jurisdiction  to 
receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the  United 
States  against  Spain  which  the  United  States  agreed  to  adjudicate  and 
settle  by  the  seventh  article  of  the  treaty. 

The  fourth  section  of  that  act  provides  ''that  the  Comriiission  is 
empowered  to  make  all  necessary  or  convenient  and  proper  rules  and 
regulations  of  practice  and  procedure  for  the  prosecution  of  its  busi- 
ness.'' That  is  an  exceedingly  full  grant  of  power.  The  Commission 
by  that  act  is  authorized  to  do  everything  which  may  be  held  b\^  it  to 
be  necessary  or  convenient  and  proper  tor  the  adjudication  of  these 
claims. 

The  fifth  section  empowers  the  Commission  specificall}^  and  after 
having  given  this  general  grant  of  power  provided  for  in  the  fourth 
section,  empowers  the  Commission  to  appoint  one  or  more  commis- 
sioners, whose  duty  it  shall  be  to  take  testimony  in  such  cases  as  may 
be  brought  before  said  Commission.  "Such  commissioners  to  take 
testimony  shall  be  citizens  of  the  United  States."  Note  that  it  is  only 
the  commissioners  whom  this  Commission  are  authorized  to  appoint 
that  are  required  to  be  citizens  of  the  United  States;  and  that  can  not 
be  held,  I  respectfully  submit,  to  be  a  limitation  upon  the  general 
grant  of  power  in  section  4,  except  only  so  far  that  the  commissioners 
appointed  by  this  Commission  shall  be  citizens  of  the  United  States. 

The  seventh  section  provides,  among  other  things,  that  ev^ery  person 
knowingly  and  willfully  swearing  or  affirming  falsely  in  any  sucn  pro- 
ceeding shall  be  guilty  of  perjury,  and  shall,  upon  conviction,  sutler 
the  punishment  provided  by  the  laws  of  the  United  States  for  that 
offense,  when  committed  in  its  courts  of  justice.  In  my  opinion,  the 
seventh  section  puts  no  limitation  Avhatever  upon  section  5,  or  any 
other  preceding  section  of  the  act.  Sections  4  and  5  stand  entirely 
separated  from  section  7,  and  the  provisions  embodied  in  sections  4 
and  5  may  be  enforced  and  carried  out  without  any  reference  what- 
ever to  section  7.  1  do  not  iind  any  difficulty,  however,  in  determining 
the  reason  and  purpose  of  section  7.  I  have  endeavored  heretofore  to 
show  that  Cuba  is  now  under  the  sovereignty  of  the  United  States, 
controlled,  as  it  is,  by  a  military  governor,  acting  under  the  laws  and 
Constitution  of  the  United  States;  and  that  the  government  there  is 
in  fact  a  government  instituted  by  the  United  States,  and  is  being 
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administered  b}^  the  United  States.     The  penal  code  of  Cuba  contains 
the  following  provisions  in  reference  to  the  crime  of  perjury: 

Art.  331.  False  testimony  given  in  a  civil  cause  shall  be  punished  with  the  penalty 
of  arresto  mayor  in  its  maximum  dej^ree  to  presidio  correccional  in  iti?  medium 
degree,  and  a  tine  of  from  625  to  6,250  peseta.-. 

If  the  amount  of  the  claim  should  not  exceed  625  pesetas,  the  penalties  shall  be 
those  of  arresto  mayor  and  a  fine  of  from  625  to  6,250  pesetas. 

Art.  3o2.  The  penalties  of  the  preceding  articles  are  applicable  in  their  maximum 
degree  to  the  ex]H»rts  who  testify  falsely  in  judicial  proceedings. 

Art.  SS'^.  Whenever  the  false' statement  of  the  witness  or  expert  shall  have  been 
given  on  a<'count  of  subornation,  the  penaltits  shall  be  those  next  higher  in  degree 
to  those  respectively  fixefl  in  the  preceding  articles,  there  being  imposed,  further- 
more, a  fine  of  an  amount  equal  up  to  three  times  that  promiseil,  or  the  value  of  the 
gift. 

The  latter  shall  be  confiscated,  should  it  have  l)een  delivered  to  the  person  8uborne<l. 

The  purpose  of  the  seventh  section  of  the  statute  creating  this  Com- 
mission was  to  declare  that  the  punishment  for  the  crime  of  perjury, 
whether  committed  on  the  island  of  Cuba  or  within  the  United  8tat<»s, 
should  be  punished  as  provided  by  the  laws  of  the  United  States— that 
is,  the  geneml  law  against  perjury.  It  will  be  noted  that  the  seventh 
section  does  not  provide  the  mode  of  trial,  but  only  the  punishment 
is  prescribed.  It  is  within  the  power  of  the  United  States  not  only 
to  control  the  mode  of  trial  in  Cuba,  l)ut  also  to  tix  and  prescribe  the 
punishment  for  any  crime  committed  there.  But  in  this  instance  it 
only  undertakes  to  prescribe  the  punishment,  leaving  the  procedure 
of  the  trial,  if  the  crime  was  committed  in  Cuba,  to  that  already 
established  there  by  the  military  government  in  control,  but,  of  course, 
if  committed  within  the  United  States,  the  procedure  would  be  that 
which  is  usual  here. 

We  find  upon  examination  that  on  March  17,  1900,  (leneral  Chafl'ee, 
then  the  acting  militaiy  governor  of  Cul)a,  issued  the  following  order 
in  reference  to  the  crime  of  perjury: 

No.  116.]  Headquarters  Division  of  Cuba, 

Ilabana,  March  17 y  1900. 

The  military  governor  of  Cuba,  u|K)n  the  recommendation  of  the  secretary  of  jus- 
tice, asks  the  publication  of  the  following  order: 

I.  The  following  shall  l)e  guilty  of  perjury: 

(1)  All  those  who  willfully  state  as  a  truth  a  matter  or  fact  which  thev  know  to 
be  false,  after  having  taken  an  oath  (or  other  affirmative  form  authorizea  by  law  aa 
its  eciuivalent )  that  they  will  truly  testify,  declare,  depose,  or  certify  l>efore  any  com- 
petent court,  judge,  official,  or  proper  person  in  any  pro<'eedings,  civil  or  criminal,  or 
other  case  in  which  said  oath  (or  other  affirmative  fonn)  shall  be  administered  by 
law. 

(2)  All  those  who,  by  inducement,  persua**ion,  or  force,  succeed  in  making  another 
guilty  of  perjury,  as  in  the  foregoing  paragraph. 

II.'  The  commission  of  the  crime  of  perjury  shall  not  be  excused  on  the  ground  of 
irregularity  in  administering  the  oath  (or  other  affirmative  form). 

III.  Perjury  is  punishable  by  imprisonment  for  a  period  not  less  than  one  nor 
more  than  twelve  vears,  except  those  cases  wherein  the  victim  of  perjurj'  should 
have  suffered  capital  punishment,  or  have  begun  to  serve  a  term  of  more  than  twelve 
years'  confinement.  In  the  foniier  ease  the  imprisonment  shall  be  thirty  years  at  hard 
labor,  and  in  the  latter  for  a  period  not  less  than  twelve  years  and  one  day  nor  more 
than  twenty  years. 

IV.  In  all  cases  when  as  a  consequence  of  perjury  an  accused  person  has  l>een  con- 
demned to  he  dei>rived  of  his  liberty,  the  punishment  imposed  on  the  perjurer  shall 
be  equal  to  the  one  imposed  on  the  accused. 

V.  The  judge  or  court,  at  the  time  of  passing  sentence  on  a  i)erjurer,  will  take  into 
consideration  whether  the  victim  of  perjury  who  may  have  been  condenmed  shall 
have  or  not  begun  to  serve  the  term  imposecl. 

VI.  The  provisions  of  the  penal  code  in  force  regarding  false  testimony  are 
amended  in  conformity  with  this  order. 
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So  we  see  that  whether  a  witness  appears  before  a  commissioner 
appointed  and  testifies  falsely  on  the  inland  of  Cuba,  or  anywhere  within 
the  United  Stato.s,  still  under  the  law  such  person  may  be  punished. 

It  would  seem  to  follow  that  there  is  no  difficulty,  therefore,  either 
in  appointing  commissioners  to  go  to  Cuba  to  take  testimony,  or  to 
punisn  anyone  who  might  testify  falsel}'  before  the  commissioners 
there. 

IN   CONCLUSION. 

3.  It  is  impossible  for  the  United  States  to  comply  with  its  solemn 
treaty  obligations  in  any  other  way  than  by  this  Commission  being 
authorized  to  appoint  commissioners  to  take  testimony  in  Cuba.  aI 
stated  above,  nearly  all  of  the  claimants  reside  in  Cuba,  and  nearly  all 
the  witnesses  reside  there.  The  claimants  are  poor;  they  are  unable 
to  bring  their  witnesses  here,  and  there  is  no  otner  means  of  which  I 
have  any  knowledge  by  which  testimony  can  be  had  to  establish  these 
claims  or  to  enable  the  Commission  to  adjudicate  them  except  by 
appointing  commissioners  for  the  purpose  of  taking  testimony  in 
Cuba. 

Of  course,  if  Cuba  were  not  only  a  foreign  country,  but  a  foreign 
country  with  an  organized  government  and  in  the  exercise  of  sov- 
ereignty, we  could  not  send  commissioners  there  to  take  testimony 
unless  we  had  the  necessary  treaty  relations  with  Cuba;  but,  as  1  have 
endeavored  to  show  to  the  Commission,  the  sovereignty  of  the  United 
States  now  extends  over  Cuba,  and  our  (lovernment  is  responsible  for 
the  protection  of  life  and  pro[>erty  u])on  the  island,  and,  of  course, 
necessarily  must  have  and  does  have  the  power  and  authority  to  do 
whatever  is  necessary  to  protect  life  and  proi)erty.  The  propert)'  of 
the  claimants,  consisting  as  it  does  of  demands  against  Spain  now 
assumed  b}-  the  United  States,  can  only  be  protected  by  being  adjudi- 
cated and  settled,  and  they  can  not  be  adjudicated  and  settled  unless 
the  testimony  of  witnesses  in  Cuba  can  be  taken,  and  the  testimony  of 
witnesses  in  Cuba  can  not  be  taken  in  any  other  way  than  by  the 
appointment  of  commissioners  for  that  purpose. 

Respectfully  submitted. 

Fred  Beall. 

The  Spanish  Treaty  Claims  Commission, 

Wimlungton^  D,  C, 


Washington,  D.  C,  June  10, 1901, 
Mr.  President  and  Gentlemen  of  the  Commission:  In  addition 
to  what  is  contained  in  the  brief  which  I  submitted  a  few  days  ago 
upon  the  question  of  the  power  of  the  Commission  to  cause  testimony 
to  be  taken  on  the  island  of  Cuba,  I  would  respectfully  call  the  atten- 
tion of  the  Commission  to  the  United  States  Constitution,  Article  III, 
section  3,  and  to  section  TM)  of  the  United  St^ites  Revised  Statutes. 
Section  8  of  Article  III  is  as  follows: 

The  trial  of  all  crinieH,  exoei)t  in  ca«esof  impeachment,  shall  be  by  jury;  and  Buch 
trials  shall  be  held  in  the  State  where  said  crimes  shall  have  been  committed;  but 
when  not  committed  within  any  State,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  direct. 
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Congress  has  directed  by  said  section  730  that — 

The  trial  of  all  offenses  committed  upon  the  high  seas  or  elsewhere  out  of  the  juris- 
diction of  anj'  particular  State  or  district  shall  be  in  the  district  where  the  offender 
is  found  or  into  which  he  is  first  brought. 

See  also  United  States  v.  Dawson  (56  U.  S.,467);  Jones  i\  United 
States  (137  U.S.,  202). 

Justice  Gray,  speaking  for  the  court  in  the  last  case  cited  above, 
uses  this  lan^age: 

By  the  law  of  nations,  recognized  by  all  civilized  states,  dominion  of  new  territory 
may  be  acquired  by  discovery  and  occupation  as  well  as  by  cession  or  conquest;  and 
when  citizens  or  subjects  of  one  nation,  in  its  name  and  bv  its  authority  or  with  its 
assent,  take  and  hold  actual,  continuous,  and  useful  ]x>8session  (although  only  for  the 
purpose  of  carrying  on  a  particular  business,  such  as  catching  and  curing  fish,  or 
working  mines)  of  territory  unoccupied  by  any  other  government  or  its  citizens,  the 
nation  to  which  they  belong  mav  exercise  such  jurisdiction  and  for  such  perial  as  it 
sees  lit  over  territory  so  accjuired.  This  princii)le  affords  ample  warrant  for  the  leg- 
islation of  Congress  concerning  guano  islands.  ( Vattel,  lib.  1,  chap.  18;  Wheatcm  on 
International  Law,  8th  ed.,  sees.  161,  165,  176,  note  104;  Ilalleck  on  International 
Law,  chap.  6,  sees.  7,  15;  1  Phillimore  on  International  Lav,  8d  ed.,  sees.  227,  229, 
230,  232,  242;  1  Calvo,  Droit  International,  4th  ed.,  sees.  266,  277,  300;  Whiton  v. 
AUmny  C.  Ins.  Co.,  109  Mass.,  24,  31.) 

Who  is  the  sf)vereign,  de  jure  or  de  facto,  of  a  territory  is  not  a  judicial  but  a 
political  question,  the  determination  of  which  by  the  legislative  and  extnutive 
departments  of  any  government  conclusively  binds  the  judges,  as  well  as  ail  other 
officers,  citizens,  and  subjects,  of  that  government.  This  princi})le  has  always  been 
upheld  by  this  court,  and  has  been  affirmed  under  a  great  variety  of  circunjstances. 

And  cites  a  large  number  of  authorities. 
Very  respectfully, 

Fred  Beall. 

The  Spanish  Treaty  Claims  Commission, 


3.  Brief  of  Frederick  D.  McKenney,  of  June  2i),  li)01. 

By  the  seventh  article  of  the  treaty  of  peace  ))etween  the  United 
States  and  Spain  the  high  contracting  powers  nuitually  relin<iuished 
all  claims  for  indemnity,  national  and  individual,  of  every  kind,  of 
either  Government,  or  of  its  citizens  or  subjects,  against  the  other  Gov- 
ernment, that  had  arisen  since  the  beginning  of  the  late  insurrection  in 
Cuba  and  prior  to  the  exchange  of  ratifications  of  the  present  treaty, 
and  the  United  States  specifically  agreed  to  adjudicate  and  settle  the 
claims  of  its  citizens  against  Spain  so  relinquished. 

The  method  of  such  adjudication  was  not  specified,  but  as  bt^tween 
the  stipulators  and  between  the  United  States  and  its  citize?is.  whose 
claims  for  damages  suffered  were  thus  used  as  a  set-off  against  ceded 
territory,  it  was  fairly  to  bo  presumed  that  the  adjudication  intended 
was  an  adjudication  pursuant  to  the  forms  of  law  established  or  at 
least  recognized  by  that  government  which  agreed  to  adjudicate  and 
settle  the  relinquished  (*laims. 

In  order  to  properly  discharge  the  obligation  assumed  and  imposed 
by  this  treaty  stipulation,  the  Congress  established  this  C(mmiission 
and  conferred  upon  it  not  only  jurisdiction  to  receive,  examine,  and 
adjudicate  all  claims  of  citizens  of  the  United  States  against  Spain, 
which  the  United  States  agreed  to  adjudicate  and  settle  by  the  seventh 
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article  of  the  treaty,  but  also  made  it  the  duty  of  the  Commission  to 
adjudicate  such  claims  '^according  to  the  merits  of  the  several  cases, 
the  principles  of  equity,  and  of  international  law."  Such  jurisdiction 
and  duty  was  not  and  is  not  limited  to  .some  of  the  claimn  specitied. 
It  is  affirmatively  extended  to  all. 

By  section  4  of  the  act  the  Commission  is  empowered  to  make  all 
necessary  or  convenient  and  proper  rules  and  regulations  of  practice 
and  procedure  for  the  transaction  of  its  business,  and  by  section  5  it  is 
empowered  to  appoint  ''one  or  more  commissioners,  whose  duty  it 
shall  be  to  take  testimony  in  such  cases  as  may  be  brought  before  said 
Commission.'' 

By  section  7  of  the  act  such  commissioners  to  take  testimony  are 
empowered — 

to  administer  oaths  in  all  proceeding  before  the  Commission,  and  every  peraon 
knowingly  and  willfully  swearing  or  affirming  falsely  in  anv  such  procee<iings  shall 
be  deemed  guilty  of  perjury,  and  shall,  upon  conviction,  suffer  the  punishment  pro- 
vided by  the  laws  of  the  United  States  for  that  offense  when  committed  in  its  courts 
of  justice. 

It  is  to  be  noted  that  the  sole  restriction  upon  the  powers  of  this 
Commission  to  appoint  such  commissioners  is  that  they,  the  appointees, 
shall  be  citizens  of  the  United  States.  The  authority  of  such  com- 
missioners to  administer  oaths  is  specifically  extended  by  the  act  creat- 
ing them  to  all  proceedings  before  the  Commission.  The  territorial 
extent  of  their  authority  is  not  defined,  and  would  seem  to  be  unlimited, 
unless  it  be  assumed  or  shown  that,  even  in  the  absence  of  terms  of 
limitation,  a  statute  of  the  United  States  <*an  not,  either  directly  or 
indirectly,  have  an  extraterritorial  etfect,  or,  such  extraterritoriality 
being  conceded,  that  it  bears  some  limitation  upon  its  face. 

It  is  suggested  that  the  act  of  March  2,  1901,  whose  terms  are  here 
under  discussion,  at  least  inferentially  limits  the  powers  of  this  Com- 
mission and  the  authority  of  its  commissioners  to  take  testimony  to 
the  territorial  boundaries  of  the  United  Shites,  because  it  declares  that 
''every  person  knowingly  and  willfully  swearing  or  affirming  falsely  in 
any"  proceedings  pending  before  the  Conunission  '"shall  be  deemed 
guilty  of  perjury,  and  shall,  upon  conviction,  suffer  the  punivshment 
provided  by  the  laws  of  the  United  Statics  for  that  offense;"  and,  it  is 
asked,  How  could  such  an  offense,  viz,  that  of  false  swearing  in  any 
proceeding  pending  before  this  Commission,  be  punished  by  the  laws 
of  the  United  Stiites  if  the  false  swearing  occurred  in  the  course  of  a 
deposition  taken  in  Cuba  or  the  Philippines^ 

The  query  proceeds  upon  the  hypothesis  that  crime  in  general,  and 
the  crifue  of  perjury  in  particular,  is  local  and  can  be  punished  alone 
by  the  law  of  the  place  where  it  was  committed.  But  all  crimes  are 
not  local  in  character,  and  several,  including  that  of  perjury,  have 
long  been  subject  to  punishment  elsewhere  tnan  at  the  place  of  com- 
mission. 

In  England  the  right  to  exercise  extraterritorial  jurisdiction  over 
British  subjects  is  declared  to  be  an  essential  attribute  of  sovereignty. 
(Lewis  on  Foreign  Jurisdiction,  etc.,  p.  14,  citing  Band  7  Victoria, 
chap.  94.) 

Commenting  upon  the  doctrine  of  the  limitation  of  jurisdictional 
power  })v  the  territorial  limits  of  the  sovereign  state,  Wheaton  de- 
clares that — 

This  principle  is  peculiar  to  the  jurisprudence  of  Great  Britain  and  the  United 
States;  and  even  in  those  two  countries  it  has  been  frequently  disregarded  hy  the 
positive  legislation  of  each,  in  the  enactment  of  statutes  by  which  offenses  committed 
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by  a  subject  or  citizen,  within  the  territorial  Hniits  of  a  foreign  state,  have  been 
made  punishable  in  the  courts  of  that  country  to  which  the  party  owes  alle<;iance, 
and  whose  laws  he  is  bound  to  obey.     (Dana's  Wheatt)n,  sec.  113.) 

And  so  it  is  that  a  citizen  of  Massachusetts  has  been  held  to  be 
rei«ponsible  penally  both  to  the  United  States  and  to  the  Common- 
wealth of  Massachusetts  for  an  offense  committed  while  traveling 
abroad,  subject  only  to  the  same  conditions  and  limitations  that  hedged 
him  in  when  he  was  at  home.  (Commonwealth  v,  Mat^loon,  101  Mass., 
1;  Commonwealth  r,  Gaines,  2  Virg.  Cas.,  172;  State  v.  Main,  16 
Wis.,  31)8.) 

The  clauses  of  the  Federal  Constitution  (Art.  Ill,  sec.  2,  par.  3,  and 
the  sixth  article  of  amendments),  to  the  effect  that  ''the  trial  of  all 
crimes  *  *  *  shall  be  held  in  the  State  where  the  said  crimes  shall 
have  been  committed,"  need  cause  no  embarrassment,  for  the  Supreme 
Court  has  said  that  such  restriction  of  the  Federal  Constitution  applies 
only  to  offenses  committed  on  the  soil  of  the  UnUed  States.  (Lnited 
States  ?\  Dawson,  15  How.,  467.) 

In  any  event,  the  succeeding  clause  of  Article  III  provides  that  when 
the  crimes  shall  not  have  been  committed  '^  within  any  State,  the  trial 
shall  be  at  such  place  or  places  as  the  Congress  may  by  law  have 
directed." 

The  crime  of  pei^jury  committed  in  Cuba  or  the  Philippines  or  else- 
where beyond  the  United  States,  not  having  been  committed  in  any 
State,  if  punishable. within  the  United  States  at  all,  is  constitutionally 
punishable  wheresoever  Congress  shall  have  so  provided. 

Section  4088  of  the  Revised  Statutes  fully  empowers  United  States 
consuls  and  commercial  agents  of  the  United  States  *'  at  islands  or  in 
countries  not  inhabited  by  any  civilized  people  or  recognized  by  any 
treaty  with  the  United  States  "  to  arraign  and  try  all  citizens  of  the 
United  States  charged  with  offenses  against  law  committed  in  such 
countries,  this  being  an  unmistakable  claim  on  the  part  of  the  United 
States  to  extraterritorial  jurisdiction  over  its  own  citizens  in  uncivil- 
ized countries,  independent  of  any  treaty  authorization. 

The  act  of  January  30,  1791^  still  embodied  in  our  statute  law  as 
section  5335  of  the  Revised  Statutes,  is  the  strongest  possible  illustra- 
tion of  the  fact  that  the  United  States  maintains  the  power  of  Con- 
gress to  punish  at  home  and  according  to  its  own  laws  political  offenses 
committed  bv  its  citizens  abroad. 

To  like  point  is  the  act  of  February  25,  1863  (Brightly,  Fed.  Stat., 
II,  152),  denouncing  correspondence  with  rebels,  which  provides  that 
when  ''the  offense  is  committed  in  a  foreign  country,  the  district 
court  of  the  United  States  for  the  district  where  the  offender  shall  be 
fii-st  arrested  shall  have  jurisdiction  thereof." 

By  the  English  law,  all  offenses  by  subjects  against  the  Government 
are  cognizable  by  English  courts,  no  matter  where  the  defendant  may 
have  been  resident  at  the  time  of  the  offense,  and  by  the  jurists  of  con- 
tinental Europe  this  view  is  accepted  as  authoritative.  Nor  does  it 
exclude  the  jurisdiction  of  the  offended  State,  that  a  foreign  country 
within  whose  bounds  the  offense  was  organized  had  concurrent  juris- 
diction of  the  offense. 

E^ch  State  is  primarily  authorized  to  punish  offenses  against  itself. 
It  can  not  invade  the  territory  or  the  ships  of  another  country  in  order 
to  arrest  the  offender,  but  it  may  make  the  arrest  whenever  the 
offender  is  found  within  the  territory  of  the  offended  sovereign. 
(Wharton's  Criminal  Law,  8th  ed.,  sec.^  275  and  notes.) 
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From  the  foregoing,  then,  it  would  seem  to  be  clear  that  the  act 
providing  for  the  organization  of  this  Commission  and  the  appointment 
of  commissioners  to  take  testimony  in  all  proceedings  pending  before 
the  Commission,  and  denouncing  false  swearing  before  such  commis- 
sioners in  any  such  proceedings  as  perjury,  and  providing  for  its  pun- 
ishment according  to  the  laws  of  the  United  States,  can,  upon  ample 
authority,  be  applied  to  and  made  to  comprehend  any  such  false  swear- 
ing by  any  citizen  of  the  United  States,  whether  he  shall  have  so 
falsely  sworn  either  in  Cuba  or  the  Philippines  or  in  other  foreis^n  or 
domestic  territory.  To  such  extent,  then,  is  the  statute  valia  and 
enforceable  and  to  such  extent  should  it  at  least  be  applied. 

The  fact  that  the  United  States  Government  theoreticalU"  should  not 
be  permitted  to  invade  the  territory  of  the  foreign  country  to  effe<*t 
an  arrest  for  perjury  so  committed  will  hardly  be  urged  as  an  argu- 
ment to  the  contrarv,  for  the  dithculty  of  making  an  arrest  in  a  given 
case  or  the  reasonable  assurance  that  the  arrest  may  never  be  made  at 
all  does  not  bear  upon  the  validity  of  the  statute  nor  its  territorial 
sco})e,  nor  should  it  be  held  to  limit  its  application,  and  in  any  event, 
so  far  as  (Juba  and  the  Philippines  are  concerned — they  bein|r  the 
points  of  greatest  interest  in  this  discussion — it  would  seem  that  the 
prohibition  raised  by  the  law  of  nations  against  the  invasion  of  a 
friendly  country  would,  under  existing  conditions,  aflford  but  littk 
obstacle  to  the  arrest  of  such  an  offender.  Invaded  as  Cuba  and  the 
Philippines  now  are  by  the  armed  forces  of  the  United  States  Govern- 
ment, with  the  Stars  and  Stripes  floating  from  their  every  tower  and 
across  their  hills  and  plains,  any  additional  invasion  that  might  l>e 
n(M*essary  to  capture  an  offender  against  this  law  would  be  more  fanci- 
ful than  real. 

But  may  not  offenses  committed  against  the  United  States  or  its  sub- 
jects by  aliens  abroad  also  subject  offenders  to  punishment  by  and 
according  to  the  laws  of  the  United  States? 

Section  1750  of  the  Revised  Statutes  authorizes  secretaries  of  lega- 
tions and  consular  officers  to  administer  oaths  and  take  affidavits  and 
depositions,  and  makes  perjury  and  subornation  of  perjury  abroad 
before  such  officers  punishable  "^  in  any  district  of  the  United  States 
in  the  same  manner  in  all  respects  as  if  such  offense  had  been  com- 
mitted in  th(»  United  States.'' 

This  act  is  not  confined  to  persons  citizens  of  the  United  States,  but 
includes  aliens  as  well.  It  denounces  any  person  who  shall  willfully, 
etc.  Tlie  same  act  also  provides  against  the  forgery  abroad  of  consu- 
lar seals  or  papers  by  "'any  pt^rson/'  including  aliens  as  well  as 
citizens,  who  may  be  abroad  temporarily  or  otherwise. 

Jurisdiction  over  aliens  abroad  is  thus  expressly  claimed  by  the 
United  States  in  cases  of  perjury  and  forgery  before  its  consular  offi- 
cers. What  is  to  prevent  it  from  asserting  jurisdiction  over  like 
offenses  conunitted  before  commissioners  to  take  testimon}^  specially 
provided  for  by  statute  and  appointed  by  this  Coumiission? 

The  philosophy  of  jurisdiction  in  all  such  cases  is  most  learnedly 
expounded  by  Mr.  Wharton  in  an  elabomte  note  to  section  284,  vol- 
ume 1  (eighth  edition),  of  his  treatise  on  Criminal  Law,  in  the  course 
of  which  discussion  he  says: 

The  real  theory  of  jurisdiction,  as  it  is  called  by  its  advocates,  rest**,  as  has  be«en 
seen,  on  the  objective,  rather  than  on  the  subjective  side  of  crime.  J uris<liction  is 
acquired,  not  because  the  criminal  was,  at  the  time  of  the  crime,  within  the  territory 
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of  the  offended  sovereign,  nor  because  he  was  at  the  time  a  subject  of  such  sovereign, 
but  because  his  offense  was  against  the  rights  of  that  sovereign  or  of  his  subjects. 
*  *  *  We  punish  all  who  offend  on  our  own  soil  because  our  dut^  is  to  attach  to 
crime  committed  within  our  borders  its  retribution.  But,  in  addition  to  this,  we 
must  punish,  when  we  obtain  control  over  the  person  of  the  offender,  offenses  com- 
mittea  abroad,  by  either  subject  or  foreigner,  against  our  own  rights.    ♦    ♦    ♦ 

It  is  now  settleii  that  he  wno  organizes  abroad  an  offense  consummated  within  our 
borders  is  responsible  to  us  though  he  may  never  have  trod  our  soil  [citing  many 
cases].    ♦    *    * 

We  have,  therefore,  in  our  Constitution,  our  statutes  and  our  judicial  decisions, 
repeated  affirmations  of  the  principle,  that  where  an  offense  takes  effect  within  our 
borders  or  is  directed  against  our  laws,  then  we  have  jurisdiction  to  punish  it,  irre- 
spective of  the  residence  of  the  offender  at  the  time  of  consummation.  We  find  our- 
selves, therefore,  adopting  what  has  been  described  in  prior  pages  as  the  objective 
theory  of  jurisdiction.  The  place  of  the  commission  of^  an  offense,  in  other  words, 
is  the  place  in  which  the  offense  operates.  *  ♦  ♦  Where  the  offender  was  at  the 
time  (e.  g.,  of  committing  the  false  swearing)  has  nothing  to  do  with  the  (juestion  of 
jurisdiction.  It  has  a  good  deal  to  do  with  the  question  of  arrest.  If  he  is  in  a  for- 
eign land  at  the  time  and  there  remains,  we  may  have  a  difficulty  in  arresting  hiin, 
but  this  difficultv  exists  in  cases  where  the  offender  (domestic)  aiterthe  offense  flies 
from  justice.     (See  Southern  Law  Review,  Vol.  IV,  p.  676. ) 

Thus  wrote  Mr.  Wharton,  a  publicist  of  high  authority  on  the  sub- 
ject of  criminal  jurisprudence. 

In  Holmes  'y.  Jennison  (14  Pet.,  540,  568),  the  court,  speaking  by 
Chief  Justice  Taney,  said  that  the  States  of  the  Union — 

may,  if  they  think  proper,  in  order  to  deter  offenders  from  other  countries  from 
coming  among  them,  make  crimes  committed  elsewhere  punishable  in  their  courts, 
if  the  guilty  ]^jrty  should  be  found  within  their  jurisdiction. 

And  to  like  effect  is  the  case  of  United  States  v.  Ci*aig  (28  Fed.  Rep., 
794). 

If,  then.  Congress,  being  empowered  to  provide  by  law  for  the  pun- 
ishment within  the  United  States  and  according  to  their  laws  of  perjury 
committed  abroad  by  either  aliens  or  subjects  to  the  prejudice  of 
sovereign  rights  or  the  rights  of  individual  subjects,  and  has  by  statute 
denounced  the  crime  ana  declared  its  punishment  without  regard  to 
the  location  of  the  individual  at  the  time  of  committing  the  act,  by 
what  process  of  reasoning  shall  such  statute,  ample  in  terms  and  in 
accord  with  precedent  and  authority,  be  construea  to  indirectly  limit 
the  power  of  this  Commission  to  take  depositions  to  the  territorial 
boundaries  of  the  United  States,  so  that  all  false  swearing  that  may 
supervene  shall  be  confined  to  such  territory  ? 

If  it  should  be  held  by  the  commissioner  that  depositions  can  not  be 
taken  abroad,  such  conclusion  must  rest  upon  the  theory  that  all  prior 
laws  permitting  the  taking  of  depositions  abroad  generally  for  use  in 
pending  cases  were  impliedly  repealed  by  the  act  of  March  2,  1901, 
nere  under  discussion.  It  is  certain,  however,  that  such  prior  laws 
were  not  expressly  repealed  thereby,  and  it  is  to  be  remembered  that 
repeals  by  implication  are  not  favored  by  judicial  bodies. 

If  the  provision  of  section  7  of  the  above  act,  relating  to  the  manner 
of  punishing  perjury,  had  been  omitted,  it  can  not  be  doubted  that  the 
power  of  this  Commission  to  take  testimony  abroad  would  have  been 
long  since  proclaimed. 

Many  otner  international  commissions,  both  domestic  and  mixed, 
sitting  within  the  United  States  have  so  taken  depositions  in  the 
furtherance  of  iustice  and  in  the  absence  of  any  special  legislative 
authority  to  sucn  end.  Such  procedure  might  be  said  to  have  become 
apart  of  the  common  law  governing  the  procedure  of  international 
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tribunals.  In  the  case  of  mixed  commissions  depositions  have  been 
taken,  not  only  in  the  countries  of  the  contracting  powers,  but  else- 
where as  occasion  required;  and  in  the  case  of  the  Alabama  Claims 
Commission,  the  tribunal  most  nearly  analogous  to  this,  depositions 
were  taken  almost  throughout  the  civilized  world.  (See  Moore's 
International  Law  Digest.) 

Referring  to  the  matter  of  taking  of  depositions  abroad  under  the 
provisions  of  section  1750,  Revised  Statutes  of  the  United  States,  Mr. 
Fish,  Secretarv  of  State,  wrote  Mr.  Davis,  United  States  minister  at 
Berlin,  as  follows  (Wharton's  International  Law  Digest,  Vol.  Ill, 
chap.  23,  par.  413,  p.  719  et  seq.): 

Under  our  system  of  jurisprudence,  where  the  testimony  of  persons  beyond  the 
limits  of  the  United  States  is  desired  by  either  party  to  an  action  pending  in  the 
courts,  the  same  is  taken  on  commission.  For  this  purpose  application  is  made  to 
tUe  court  in  which  the  action  is  pending,  and  when  granted,  a  person  is  agreed  on  by 
the  parties,  or  named  by  the  court,  to  take  the  evidence,  and  an  order  is  entered  in 
the  court  to  that  effect. 

Questions  are  prepared  by  each  party,  which  are  projjounded  to  the  witnesses  by 
the  persons  so  named,  or  an  oral  examination  is  sometimes  provided  for,  at  which 
both  parties  are  represented  by  counsel. 

The  answers  to  the  questions  are  taken,  and  the  evidence  thus  taken  is  certified  by 
the  commission  named  and  returned  to  the  court  to  be  read  at  the  trial. 

No  claim  is  made  that  a  consul  of  the  United  States,  as  such,  has,  by  treaty  or  by 
convention,  the  right  to  take  such  testimony.  It  is  no  part  of  his  official  duty,  nor 
does  he  act  as  consul  in  so  doing.  He  acts  in  the  matter  as  a  private  individual,  at 
the  request  of  the  parties  or  the  apipointment  of  the  court  The  Government  in  no 
case  takes  any  part  in  these  appomtments.  They  are  made  by  the  courts  in  the 
independent  discharge  of  their  functions  as  a  matter  of  practice,  and  with  the  sole 
view  of  the  administration  of  justice  and  the  ascertainment  of  the  facts  of  the  case  at 
issue  between  the  parties  litigant.  The  person  named  may  be  a  subject  of  the  Ger- 
man Empire,  an  American  citizen,  or  may  belc«ig  to  any  other  nationality.  He  ia 
selected  m  each  particular  case  as  an  individual,  who,  from  character,  residence,  or 
other  qualification,  will  fairly  propound  the  questions  and  certify  the  answers.  His 
services  are  purely  ministerial  and  entirely  voluntary.  He  has  no  power  to  compel 
the  attendance  of  witnesses  or  to  punish  them  for  contempt.  No  authority  is  given 
except  to  put  questions  and  certify  answers,  and  no  other  is  claimed  for  him.  The 
same  proceedings  are  taken  and  the  same  rule  applies  in  every  case,  whoever  the 
parties  to  the  action  may  be.  The  fact  that  the  Government  is  a  party  or  has  an 
interest  in  the  action  in  no  respect  alters  the  rule.  It  is  a  proceeding  in  the  interest 
of  justice  to  arrive  at  the  trutn  between  disputed  facts  in  an  action  pending  in  the 
court. 

The  testimony  in  any  particular  case  may  be  necessary  to  save  a  private  person, 
whether  German  or  American,  from  penalties  to  which  he  would  otherwise  be  liable. 
On  the  other  hand,  it  may  be  required  in  the  interest  of  good  government  here  or 
elsewhere  to  punish  attempted  frauds  upon  the  public  revenue. 

These  are  objects  of  common  interest  to  all  commercial  powers,  which  the  Gov- 
ernment of  Germany,  from  its  well-known  character,  will  be  the  first  to  appreciate 
and  to  vindicate. 

I  inclose  herewith  copies  of  existing  statutes  (which  are  embodied  in  sections  4071, 
4072,  4073,  and  4074  of  the  Revised  Statutes  of  the  United  States)  enacted  by  this 
Government  to  insure  to  other  powers  the  opportunity  of  obtaining  testimony  in 
this  country  in  any  suit  for  the  recovery  of  money  or  property  depending  in  any 
court  in  any  foreign  country  with  which  the  United  States  are  at  peace,  and  m  which 
the  government  of  such  foreign  country  shall  be  a  party  or  shall  have  an  interest 

In  these  enactments,  which  have  long  been  in  force  m  this  country,  this  Govern- 
ment has  manifested  its  friendship  to  other  powers,  as  well  as  its  desire  to  aid  in  the 
administration  of  justice  in  all  foreign  countries  with  which  it  may  be  at  peace. 

It  is  hoped  that  the  answer  of  the  German  Government  may  soon  be  communicated, 
and  that  it  will  be  such  as  shall  evince  a  wilUngness  to  reciprocate  the  very  liberal 
and  efficient  provisions  made  in  this  country  to  enable  Germany,  in  case  of  need,  to 
obtain  the  evidence  of  witnesses  in  this  country  in  any  suit  in  which  that  Govern- 
ment may  be  interested,  and  that  the  facilities  whicn  Mr.  von  Bulow  says  that 
Germany  will  afford  in  this  direction  may  prove  ample  and  efficacious.     (Mr.  Fish, 
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Sec.  of  State,  to  Mr.  Davis,  Nov.  14,  1874.    M8S.  Inst.,  Germ.;  For.  Rel.,  1874.    See 
further  Mr.  Fish  to  Mr.  Davis,  Apr.  7,  1875.) 

On  the  16th  of  November  last  I  had  the  honor  to  receive  your  note  of  the  13th  of 
that  month,  communicating  an  instruction  which  the  imperial  foreign  office  had 
directed  to  you  in  reference  to  the  objections  which  had  been  interposed  by  the 
German  Grovernment  to  the  obtaining  of  the  testimonjr  of  certain  parties  resident  in 
Germany,  to  be  used  in  a  suit  pending  in  this  country  in  behalf  of  the  Government 
of  the  United  States  against  the  German  house  of  S.  N.  Wolff  &  Co. 

Although  the  instruction  amounts  to  a  courteous,  but  practical,  denial  to  the  cus- 
tomary practice  under  the  legal  system  of  the  United  States  of  the  facilities  whereby 
their  courts  are  accustomed  to  seek  the  evidence  on  which  they  are  to  determine  the 
contested  rights  submitted  to  them  in  the  administration  of  justice,  still  I  am  bound 
to  recognize  the  right  of  a  sovereign  state  to  deny  such  facilities,  within  its  limits, 
to  the  courts  of  another  state.  At  the  same  time  it  is  hoped  that,  on  a  review  of 
the  question,  it  will  be  perceived  that  no  invasion  of  the  sovereign  rights  of  a  gov- 
ernment, no  harm  to  its  dignity,  and  no  inconvenience  to  its  citizens  or  to  its  officers 
or  its  tribunal,  can  result  from  an  extension  of  comity  that  will  allow  to  the  judicial 
system  prevailing  in  this  country  and  in  England  the  exercise  of  that  mode  of  seek- 
ing the  facts  involved  in  a  litigation  pending  in  their  courts  which  the  experience  of 
a  long  series  of  years  has  shown  to  be  the  more  convenient,  the  less  expensive,  and 
wholly  free  from  interference  with  the  supreme  rights  of  a  state. 

The  instruction,  substantially  but  not  perfectly,  presents  the  svstem  prevailing  "in 
this  country,  derived  mainly  from  the  **  common-law"  sj^stem  of  England,  for  the  at- 
tainment of  the  facts  and  the  truth  of  any  case  to  be  judicially  decided.  The  Govern- 
ment with  us  lends  its  aid,  so  far  as  it  can  do  it  practically,  to  the  eliciting  of  the  facts 
of  every  case,  with  resp^ect  to  which  its  courts  are  called  upon  to  determine  and  admin- 
ister justice;  and  believing  that  a  full  knowledge  of  the  truth  as  contested  between  liti- 
gants is  essential  to  the  administration  of  justice,  it  grants  as  an  act  of  courtesy,  as 
well  as  of  justice,  the  power  to  compel  the  attendance  of  witnesses,  and  requires  them 
to  testify  under  oath  in  any  suit  for  the  recovery  of  money  or  property  depending  in 
any  court  in  any  foreign  country  with  which  the  United  States  are  at  peace,  ana  in 
which  the  government  of  such  foreign  country  shall  be  a  party  or  shall  have  an 
interest 

It  allows  the  testimony  to  be  taken  either  under  a  commission  or  letters  rogatory, 
as  the  judicial  procedure  of  such  forei^  country,  or  its  policy,  may  dictate  ana 
prescribe  in  its  own  forms  of  the  administration  or  pursuit  of  justice,  and  in  either 
case  it  affords  to  such  friendly  government  the  means  whereby  to  obtain  the  evidence 
which  is  sought  from  witnesses  within  its  limits.  Its  own  citizens,  equally  with 
resident  aliens,  are  made  amenable  to  its  process,  in  aid  of  such  friendly  power  seek- 
ing to  recover  what  it  may  consider  to  be  due  to  it,  in  money  or  property,  by  the 
evidence  which  those  citizens  or  aliens  may  be  supposed  able  to  furnish. 
I  subjoin  hereto  an  extract  from  the  statutes  of  the  United  States  on  this  point 
These  facilities  have  been  voluntarily  extended  by  the  United  States  to  the  gov- 
ernments with  which  it  is  in  amity,  in  full  knowledge,  and  because  of  the  fact  so 
correctly  and  forcibly  presented  in  the  dispatch  of  Mr.  Von  Billow,  that  they  can  not 
be  enjoyed  except  under  such  limitations  and  restrictions  as  may  be  provided  by 
taeaty  stipulations  or  (as  in  the  case  with  the  United  States)  are  prescribed  by  the 
legal  system  in  force  in  each  country.  They  are  a  voluntary  contribution  on  the 
I|curt  of  the  United  States  to  the  comity  of  nations  and  to  the  administration  of  jus- 
tice, and  toward  the  attainment  of  the  rights  of  every  other  power  with  which  tney 
are  at  peace. 

The  facilities  thus  given  to  friendly  powers  in  suits  in  which  su«jh  powers  are 
parties,  or  are  interest^,  are,  by  the  judicial  practice  of  the  several  States,  generally 
or  largely  accorded  idso  in  suits  in  which  individuals — citizens  or  subjects— of  such 
States  are  parties,  and  have  been  and  are  constantly  availed  of  by  Germans  as  well 
as  individuals  of  other  nationalities. 

With  regard  to  the  proceedings  in  the  case  in  which  the  United  States  were 
endeavoring  to  obtain  t^timony  in  a  suit  wherein  it  was  seeking  to  recover  a  large 
amount  supposed  to  have  been  fraudulently  withheld  by  a  German  house,  the  com- 
miseion  was  addressed  to  consuls,  not  in  their  official  capacity  as  consuls,  but  because 
of  their  bein^  known  and  of  the  assurance  of  a  probaoility  of  their  presence  at  or 
near  the  points  where  the  witnesses  were  residing.  They  had  no  authority  to 
attempt  the  compulsory  attendance  of  any  witness.  The  commission  was  issued 
with  the  expressed  assent  of  the  counsel  representing  the  defendants  in  the  suit: 
there  was  no  attempt  to  extend  what  are  termed  '*the  exceptional  privileges  granted 
to  consuls  of  ^e  United  States  by  the  consular  treaty  between  Germany  and  America," 
nor  "limit  the  operation  of  the  laws"  of  the  country  in  which  the  commission  was 


Digitized  by 


Google 


20        TAKING    OF    DEPOSITIONS    OUTSIDE    OF    UNITED    STATES. 

to  be  executed;  and  the  assent  of  the  attorneys  of  the  defendants  to  the  issuing  of 
the  commission,  and  the  provision  for  taking  testimony  on  behalf  of  the  defendants, 
and  for  the  presence  of  the  counsel  of  the  parties  if  desired,  anticipated  the  objection 
stated  by  Mr.  Von  Biilow  that  German  law  allows  the  parties  to  be  represented  at  the 
examination. 

The  intelligent  minister  of  Germany  to  the  United  States  is  aware  of  the  multi- 
tudinous cases  arising  from  the  intimate  commercial  and  social  relations  happily 
existing  between  the  two  countries,  and  of  the  consequent  frequency  of  cases  in 
which  the  testimony  of  parties  residing  in  either  country  is  essential  to  the  deter- 
mination of  rights  in  the  other,  and  will  therefore  appreciate  the  importance  of  an 
understanding  of  the  limitations  which  either  State  may  impose  upon  the  other  in 
the  attainment  of  legal  evidence.  He  is  aware  also  of  the  promptness  and  of  the 
facihty  with  which  legal  evidence  is  furnished  by  the  United  States  in  response  to 
the  frequent  requests  made  therefor  by  all  foreign  powers  to  determine  the  fact,  the 
date,  or  the  circumstances  of  the  death  of  parties  in  the  United  States,  to  determine 
successions  or  other  questions  of  interest  to  the  citizens  or  subjects  of  such  powers, 
or  to  the  powers  themselves.  The  agents  and  officers  of  the  Government  are  freely 
and  cheenully  employed  to  obtain  the  evidence  desired,  which  is  furnished  as  an  act 
of  international  comity,  and  in  no  instance  has  the  application  been  obstructed  on 
the  ground  that  it  must  be  made  through  the  courts  of  this  country,  or  has  any 
internal  legal  system  been  interposed  as  an  objection  to  the  request  made. 

If  the  German  Government  decide  that  in  no  other  form  than  that  of  "requisi- 
tions,^' analogous  to  the  cumbrous  forms  known  to  the  common  law  of  England  as 
"letters  ro^tory*'  (which  are  recognized  by  the  laws  of  the  United  States  because 
of  their  bemg  known  to  the  laws  and  the  practice  of  some  other  countries),  will  it 
allow  the  evidence  of  witnesses  residing  in  the  German  Empire  to  be  taken  for  use 
in  suits  pending  in  the  United  States,  the  latter  do  not  contest  the  right  to  impose 
such  limitation. 

It  seems,  however,  to  the  United  States  that  such  limitation  is  in  restraint  of  the 
administration  of  justice  by  a  constrained  subjection  of  the  proceedings  in  the  courts 
of  one  country  to  the  judicial  system  of  another  perhaps  at  entire  variance  in  its 
forms  of  procedure,  and  especially  in  its  mode  of^  examining  witnesses;  and  that 
the  principle  so  aptly  stated  oy  Mr.  Von  Biilow  that  "the  courts  of  all  the  countries 
are  bound  to  assist  each  other  in  the  execution  of  law  and  the  attainment  of  justice," 
is  but  partially  enforced  when  the  legal  system  of  one  country  limits  and  confines 
the  search  for  only  the  truth,  in  the  administration  of  justice  under  the  judicial 
system  of  another,  to  the  technical  formalities  of  its  own. 

The  experience  of  the  United  States,  since  its  existence  as  an  independent  power, 
of  the  practical  working  of  the  system  which  prevails  in  this  country,  and  also  in 
England,  of  affording  every  facility  for  the  obtaining  of  the  evidence  of  witnesses 
when  without  the  actual  jurisdiction  of  the  court  in  which  is  pending  the  suit  wherein 
their  testimony  is  important,  by  means  of  commissions  rather  than  by  letters  rogatory, 
attests  the  greater  convenience  of  the  former,  and  the  entire  absence  of  any  r^ulting 
danger  to  the  parties  litigant,  to  the  witnesses,  or  to  the  State.  The  evidence  thus 
■  obtained  is  taken  in  the  K>rm  suited  to  the  judicial  system  of  the  court  which  is  to 
pass  upon  it,  while  much  expense  and  delay  is  generally  avoided. 

It  is  hoped  that  the  German  Government  may  see  fit  to  relax  T  what  is  recognized 
as  within  the  abstract  right  of  every  government)  the  rigid  rule  of  confining  the 
courts  of  the  United  States,  in  search  of  testimony  needed  from  witnesses  in  Ge^ 
many,  to  its  own  tribunals,  as  the  only  channel  through  which  it  is  to  be  obtained. 

Should  it,  however,  be  desired  to  adhere  to  the  course  indicated  by  Mr.  von 
Bulow,  the  courts  in  the  United  States  should  be  apprised  of  the  rigidness  of  the 
rule,  which  will  (as  in  the  case  which  has  given  rise  to  this  correspondence)  be  apt 
to  arrest  the  course  of  justice,  owing  to  the  unadvised  adoption  of  the  system  of  com- 
missions, which  obtains  so  generally,  and  which  has  hitherto  been  supposed  to  be 
free  from  the  objections  of  any  Government."  (Mr.  Fish,  Sec.  of  State,  to  Mr. 
Schlozer,  December  9, 1874.    MS.  Notes,  Germany.    For.  Rel.,  1875.) 

No  more  able  or  eloquent  presentation  of  the  enlightened  policy  of 
the  United  States  in  such  regard  in  the  furtherance  of  justice  could  or 
need  be  made.  Is  it  reasonable  to  suppose  that  the  United  States, 
when  establishing  this  Commission  and  while  ostensibly  providing  for 
the  discharge  of  a  solemn  international  obligation,  intended  to  depart 
from  established  policy  and  destroy  by  indirection  and  implication  a 
central  member  of  that  judicial  system  to  which  it  had  so  lately 
pointed  with  well-merited  pride  ? 
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Will  this  Commission,  in  the  absence  of  an  express  statutory  direc- 
tion, close  its  eyes  to  the  lights  clearly  shining  aaown  the  broad  path- 
way of  progress  and  advancing  civilization,  and  with  obstructed  vision 
grope  ineffectively  in  caverns  long  since  abandoned  to  the  inert,  the 
unprogressive,  and  the  untrue? 

It  may  be  suggested  that  Spanish  law  as  it  exists  in  Cuba  or  the 
Philippines  may  perchance,  by  some  obsolete  or  antiquated  provision 
of  its  intricate  code,  prohibit  the  taking  of  testimony  within  their 
borders  by  foreign  commissions.  As  to  this,  we  are  not  advised;  but 
if  this  should  be  true  the  objection  is  clearly  one  to  be  raised  or  waived 
by  the  Government  whose  territory  is  invaded,  and,  in  the  absence  of 
protest  from  that  source,  it  is  not  for  this  ConMnission  to  cripple  its 
resources  and  minimize  its  strength. 

It  may  be  that  the  rule  for  the  taking  of  depositions  abroad  should 
not  be  promulgated  in  the  form  heretofore  proposed  by  the  bar.  But 
if  the  power  to  take  such  depositions  exists  and  is  asserted,  the  form 
of  a  nile  providing  therefor  will  not  be  difficult  to  cast. 

Respectfully  submitted. 

Frederic  D.  McKenney. 

June  29,  1901. 


4.  Brief  op  Page  &  Conant,  op  June  29,  1901. 

It  is  contended  that  this  Commission  has  not  this  power.  Under 
section  7  of  the  act  creating  the  Commission  the  commissioners  to 
take  testimony  have  the  power  to  administer  oaths,  ''and  every  per- 
son knowingly  and  willfully  swearing  or  affirming  falsely  in  any  such 
proceedings  shall  be  deemed  guilty  of  penury,  and  shall,  upon  convic- 
tion, suffer  the  punishment  proviaed  by  the  laws  of  the  United  States 
for  that  offense  when  committed  in  its"^  courts  of  justice,"  and  under 
section  5  all  commissioners  to  take  testimony  must.be  citizens  of  the 
United  States. 

The  argument  is  that  under  section  7  no  testimony  can  be  taken 
except  under  an  oath  so  administered  that  a  witness  committing  per- 
jury shall  be  punished  as  "provided  by  the  laws  of  the  United  Stetes;" 
and  since  the  United  States  can  not  punish  crimes  committed  outside 
its  lurisdiction  all  oaths  must  be  administered  and  all  testimony  taken 
witnin  its  boundaries. 

This  is  confessedly  a  matter  of  deduction.  No  section,  sentence,  or 
clause  of  this  act  expressly  restricts  the  power  of  the  Commission  to 
take  testimony,  either  orally  before  the  Commission  itself,  or  by  com- 
missioners appointed  for  that  purpose,  to  the  limits  of  the  United 
States;  there  is  no  part  of  the  act  which  is  of  doubtful  interpretation 
but  which  must  be  given  this  interpretation  on  careful  examination. 
If  such  restriction  is  imposed  it  is  as  the  unavoidable  result  of  other 
provisions  of  the  act,  incorporated  into  it  for  other  reasons. 

It  is  respectfully  submitted  that  no  such  deduction  is  or  can  be  made 
from  the  language  of  this  statute  of  March  2,  1901,  and  that  the  Con- 
gress did  not  intend  to  place  any  such  restriction  upon  the  power  of 
this  Commission. 

I.  *'77i  the  construction  of  a  statute^  in  order  to  determine  the  trxie 
intention  of  the  legislature^  th^e  particular  clauses  and  phrases  shmdd 
not  he  studied  as  detached  and  isolated  expressions^  hut  the  whole  and 
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efcery  part  of  the  statute  imrnt  he  considered  in  fixing  the  meaning  of 
a/ny  of  its  parts^^    (Black  on  Interpretation  of  Laws,  sec.  74.) 

This  act  of  March  2, 1901,  was  passed  for  the  purpose  of  discharging 
the  obligations  of  the  United  States  to  its  own  citizens,  solemnly  and 
voluntarily  assumed  bv  treaty;  it  should,  therefore,  be  liberally  con- 
strued in  favor  of  all  the  powers  necessary  to  enable  the  Commission 
to  examine  those  claims  with  as  little  inconvenience  as  possible  to  the 
parties. 

Throughout  the  act  the  intent  to  give  broad,  general  powers  is 
apparent.  The  powers  of  the  court  are  stated  in  broad,  general  terms, 
while  the  restrictions  are  express,  and  carefully  stated  in  precise 
language. 

By  section  1  the  Commission  has  a  threefold  duty — '^to  receive, 
examine,  and  adjudicate  these  claims." 

There  are  explicit  restrictions  on  the  method  of  ''receiving"  claims 
in  sections  9  and  10. 

There  are  explicit  restrictions  on  the  power  to  ''adjudicate"  claims 
in  section  11,  and  the  method  of  "adjudication"  is  explicitly  set  out 
in  section  14. 

There  are  no  restrictions  on  the  power  to  "examine"  claims,  and 
no  method  of  "examination"  is  prescribed,  unless  by  the  interpreta- 
tion of  sections  5  and  7  now  under  consideration.  On  the  contrarv, 
the  power  of  the  Commission  as  to  methods  is  again  stated  in  the 
bro^Sest  terms  in  section  4,  by  which  "the  Commission  is  empowered 
to  make  all  necessary  or  convenient  and  proper  rules  and  regulations 
of  practice  and  procedure  for  the  transaction  of  its  business." 

The  Commission  may  make  "all"  rules,  all  "necessary"  rules,  all 
"  convenient "  rules.  The  word  "  proper  "  is  only  explanatory.  Now, 
to  the  unrestricted  power  to  "examine"  given  in  section  1  is  added  a 
most  comprehensive  grant  of  unfettered  discretionary  power  by  sec- 
tion 4  as  to  the  method  of  such  examination.  In  order  that  no 
restriction  of  this  power  may  be  implied  by  omission,  a  commissioner 
to  take  testimony  is  included  in  section  5  among  the  subordinate 
officials  whom  the  Commission  is  authorized  to  appoint.  Such  com- 
missioners must,  it  is  true,  be  citizens  of  the  United  States,  but  this 
limitation  of  personnel  should  not  be  construed  as  implying  a  limita- 
tion in  the  power  of  these  commissioners  to  take  testimony  anywhere 
in  the  world,  any  more  than  that  the  rule  of  citizenship  applied  to  the 
members  of  the  Commission  and  to  all  its  subordinates  creates  such 
limitation  of  power. 

Section  7,  taken  alone,  is  capable  of  clear  and  simple  interpretation 
and  does  not  necessarily  carry  any  implied  meaning.  It  first  ^ves 
this  court  the  power  to  administer  oaths,  then  declares  false  swearing 
under  such  oath  perjury,  then  defines  the  punishment  for  this  crime. 
This  is  the  usual  and  customary  way  of  protecting  a  court  from  per- 
jured testimony.  The  statute  of  the  United  Stetes  which  defines 
peijury  in  all  ite  courts,  and  prescribes  the  punishment  therefor,  is  as 
follows: 

Every  person,  who  having  taken  an  oath  before  a  competent  tribunal,  oflScer,  or 
person,  in  any  case  in  which  a  law  of  the  United  States  authorizes  an  oath  to  be 
administered,  that  he  will  testify,  declare,  depose,  or  certify  truly,  or  that  any 
written  testimony,  declaration,  deposition,  or  certificate  subscribed  by  him  is  true, 
willfully  and  contrary  to  such  oath  states  or  subscribes  anv  material  matter  which  he 
does  not  believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by  a  fine  oi 
not  more  than  two  thousand  dollars,  ana  by  imprisonment,  at  nard  labor,  not  more 


Digitized  by 


Google 


TAKING    OF   DEPOSITIONS    OUTSIDE    OF   UNITED   STATES.        23 

than  five  years;  and  shall,  moreover,  thereafter  be  mcapable  of  givmg  testunony  in 
any  court  of  the  United  States  until  such  time  as  the  judgment  against  him  is 
reversed.     (U.  S.  Rev.  State.,  sec.  5392.) 

This  section  is  on  exactly  the  same  plan  as  section  7  of  the  act  of 
March  2, 1901.  It  defines  perjury  and  then  prescribes  the  punishment 
in  almost  the  same  form  of  words;  i.  e.,  ''shall  be  punisned,"  while 
section  7  says  ''shall  suffer  the  punishment."  If  section  7  means  no 
testimony  can  be  taken  outside  the  United  States  becaase  in  that  case  a 
perjurer  will  not  "suffer  the  punishment"  therein  prescribed,  then  a 
fortiori  the  United  States  courts  can  not  take  testimony  in  such, places, 
because  section  5392  says  a  perjurer  "shall  be  punished,"  and  ne  can 
not  be  under  these  circumstances.  But  it  has  been  the  practice  of  all 
United  States  courts  to  take  testimony  all  over  the  world,  by  commis- 
sions appointed  for  that  purpose,  ever  since  the  enactment  of  section 
5392  in  its  present  form  (1825),  and  indeed  ever  since  1810. 

This  point,  we  understand,  has  been  covered  in  the  brief  of  Osgood 
Smith,  esq.,  submitted  to  the  Commission  in  April,  1901,  of  which  we 
have  a  copy,  and  will  not  be  elaborated  here. 

But  section  7  is  narrower  than  section  5392,  for  it  contains  the  limit- 
ing phrase  "upon  conviction."  The  law  of  March  2,  1901,  therefore 
means  "that  ii  a  person  is  convicted"  he  shall  suffer  the  punishment 
of  perjury,  and  not  that  eveiy  perjurer  must  be  punished.  It  is  sub- 
mitted that  this  is  the  true  interpretation,  and  section  7  only  means 
that  when  a  person  under  the  jurisdiction  of  the  United  States  commits 
perjury,  as  defined  in  this  section,  and  is  convicted,  he  shall  suffer  the 
punismnent  here  prescribed. 

II.  The  United  States  has  the  power  to  punish  crimes  committed  out- 
nde  its  territory^  upon  the  apprehension  of  the  criminal  within  its 
IxmndarieSs  in  certavn  instances. 

This  is  true  of  forgery  and  perjury  committed  by  aliens  abroad 
before  United  States  consular  officers.  (Wharton  Criminal  Law,  10 
ed.,  sec.  235),  or  of  perjury  in  any  deposition  taken  in  pursuance  of 
the  laws  of  the  United  States  (same,  sec.  262). 

If  the  perjury  was  part  of  a  conspiracy,  or  was  not  complete  until 
the  deposition  was  filed,  thus  constituting  a  continuous  offense,  the 
United  States  courts  would  clearly  have  jurisdiction  over  all  partici- 
pants in  the  crime,  if  any  part  of  the  conspiracy  or  of  the  continuous 
crime,  e.  ff.,  reading  the  deposition  in  evidence,  took  place  in  the 
territory  of  the  United  States.     (Same,  sec.  287,  288.) 

Under  these  rulings  it  seems  clear  that  perjury  committed  under 
the  circumstances  defined  therein  would  be  punishable  in  the  United 
States  courts  upon  the  arrest  of  the  offender  within  its  boundaries, 
and  under  the  last  quotation  every  suborner  of  perjury — which  would 
probably  include  the  claimant  and  his  attorneys — would  be  liable  to 
criminalprosecution  under  section  7. 

ni.  Toe  only  United  States  statute  creating  am.  international  com- 
mission of  award  which  contains  any  provision  svmilar  to  section  7  of 
the  act  of  March  2, 1901^  is  that  creating  the  court  of  Alabam<i  claims. 
Ufider  this  statute  testimony  was  taken  in  all  parts  of  the  worlds  hy 
deposition^  hefm^e  commissioners  appointed  for  that  purpose. 

The  following  statutes  have  oeen  examined:  3  Stat.  L.,  p.  768; 
4  Stat.  L.,  pp.  446,  574,  666;  5  Stat.  L.,  pp.  34,  383;  6  Stat.  L.,  p. 
569;  9  Stat.  L.,  pp.  80,  393,  422;  11  Stat.  L.,  p.  408;  12  Stat.  L., 
pp.  145,  795;  16  Stat.  L.,  p.  7;  18  Stat.  L.,  p.  245;  21  Stat.  L.,  p.  296; 
22  Stat.  L.,  p.  98;  28  Stat.  L.,  p.  1183  (treaty). 
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All  these  statutes  follow  the  same  general  rules.  The  several  com- 
missions are  appointed  to  receive  and  determine  the  claims  over  which 
they  have  jurisdiction,  and  are  given  power  to  make  all  needful  rules 
and  regulations  not  contrary  to  the  convention  or  treaty  authorizing 
them,  the  Constitution  and  laws  of  the  United  States,  and  the  statutes 
creating  them.  The  only  statute  prescribing  any  punishment  for  pr- 
jury  is  that  creating  the  court  of  commissioners  of  the  Alabama  claims. 
(16  Stat.  L.,  p.245.) 

Under  this  law  five  commissioners  were  appointed  (sec.  1).  They 
were  authorized  to  "  make  all  needful  rules  and  regulations  not  con- 
travening the  laws  of  the  United  States  or  the  provisions  of  this  act 
for  regulating  the  forms  and  modes  of  procedure  before  said  court," 
which  rules  were  to  conform  as  far  as  practicable  to  those  of  tie 
United  States  circuit  courts,  and  the  Commission  is  given  the  powers 
of  such  courts  to  compel  attendance  and  punish  contempt  (sec.  3). 

Under  section  10  the  judges  had  authority  to  administer  oaths  and 
take  depositions,  and  persons  swearing  falsely  were  declared  to  be 
guilty  of  perjury  and  liable  for  indictment  in  the  court  *'  for  the  dis- 
trict in  which  such  perjury  shall  have  been  committed,  *  *  *  and 
shall  upon  conviction  suffer  such  punishment  as  is  provided  by  the 
laws  of  the  United  States  for  that  offense." 

By  section  17,  at  the  hearing  of  the  case:  ''Any  competent  evidence 
may  be  produced  by  either  party  either  viva  voce  or  by  deposition 
taken  upon  interrogatories." 

When  this  court  organized  it  adopted  rules  which  provided  that  tes- 
timony could  be  taken,  as  of  course,  "before  a  commissioner  empow- 
ered by  any  circuit  or  district  court  of  the  United  States  to  take 
testimony,"  or  ''before  any  other  person,  with  the  leave  of  this  court," 
and  the  court  also  prescribed  a  form  for  returning  such  depositions. 
(Moore,  Int.  Arb.,  pp.  4643-4646.) 

Before  this  court  "testimony  oi  witnesses  was  taken  on  notice,  and 
either  on  written  interrogatories  or  on  oral  examination  by  counsel 
attending  in  almost  every  State  or  Territory  in  the  Union,  in  Great 
Britain,  France,  Germany,  Japan,  China,  India,  Peru,  the  West  Indies, 
and  Hawaiian  Islands,  and  in  numerous  other  foreign  countries." 
(Report  of  clerk  of  court  of  Alabama  claims.  Wash.,  1877,  p.  11.) 

Tnis  court  went  out  of  existence  about  1877,  leaving  a  balance  of 
about  $10,000,000  unexpended.  A  new  court  was  then  created  to  dis- 
pose of  this  balance,  with  essentially  the  same  powers  as  the  previous 
court.     (22Stat.  L.,  98.) 

This  second  court  adopted  practically  the  same  rules  as  the  previous 
one,  and  followed  its  procedure.     (Moore,  Int.  Arb. ,  pp.  4665-4668.) 

Section  10  of  the  act  establishing  that  court  is  framed  on  the  same 
lines  as  section  7  of  the  act  of  March  2,  1901,  and  the  last  clause  has 
the  same  meaning  in  almost  the  same  words;  but  under  it  the  Alabama 
court  took  testimony  all  over  the  world,  both  in  civilized  and  in 
uncivilized  countries.  The  parallel  between  these  two  acts  is  so  clear 
that  it  is  submitted  without  further  comment. 

IV.  (A)  JVb  interiiational  commission  of  awards  to  which  the  United 
States  was  a  party ^  has  refused  to  take  testimony  in  any  part  of  the 
world. 

This  assertion  is  made  after  a  careful  examination  of  the  treaties, 
conventions,  and  statutes  of  the  United  States  creating  or  authorizing 
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such  commissions,  and  of  the  rules  adopted  by  them,  and  of  the  pro- 
ceedings held  before  them. 

The  nistorj'  of  such  commissions,  with  their  rules  and  proceedings, 
will  be  found  in  Moore's  "History  and  Digest  of  International  Arbi- 
tration,'" Washington,  1898,  which  see. 

(B)  In  the  following  cases  it  is  found  that  international  catmnissions 
ofaicard  have  taken  testimony  in  foreign  countries, 

Undeiv  the  treaty  with  Great  Britam,  1863,  an  international  com- 
mission was  established  which  took  testimony  by  depositions  in  the 
States  of  California,  Oregon,  and  Washington,  and  in  Vancouver 
Island.     (Moore,  Int.  Arb.,  242.) 

Under  the  treaty  of  1871  with  Great  Britain,  "The  Civil  War 
Claims  CoHunission"  was  established.  It  adopted  riiles,  a  part  of  sec- 
tion 8  of  which  is  as  follows: 

The  Commission  may  at  any  time  issue  a  special  commission  for  taking  testimony 
on  the  application  of  either  party;  such  testimony  to  be  taken  either  on  written 
interrogatories  or  orally »  as  the  commissioners  may  order.  (Papers  relating  to  the 
treaty  of  Washington,  vol.  6,  pp.  178-179.) 

Under  the  rules  of  this  Commission  ''testimony  of  witnesses  was 
taken  on  notice  and  either  on  written  interrogatories  or  on  oral  exam- 
ination by  counsel  attending  in  person  in  almost  every  State  and 
Territory  of  the  United  States,  in  all  the  British  provinces  of  North 
Ameri(»,  in  Mexico,  in  several  of  the  West  Indian  islands,  in  England, 
Scotland,  and  Ireland,  and  in  Egypt.  (Papers  relating  to  the  treaty 
of  Washington,  vol.  6,  p.  3.) 

Under  the  informal  agreement  between  the  United  States  and  Spain 
an  international  Commission  of  Award  was  established  to  determine 
the  question  of  damages  suffered  by  American  citizens  during  the 
Cuban  war  1868-1878.  This  commission  adopted  special  rules  for 
taking  testimony  before  commissioners  in  Cuba  under  oath  (Moore, 
Int.  Arb.,  pp.  2170,  2174-2181),  and  testimonj'  was  taken  in  Cuba 
under  these  conditions.     (Moore,  Int.  Arb.,  1048-49.) 

The  French- American  Claims  Commission  under  the  convention  of 
1880  took  testimony  both  in  the  United  States  and  France.  (Moore 
Int.  Arb.,  1140.) 

The  rules  of  these  commissions  usually  provided  for  taking  testimony 
before  an 3'  officer  authorized  to  administer  oaths  in  the  place  where  the 
deposition  was  taken,  and  in  places  outside  of  the  United  States  before 
any  resident  United  States  consular  or  civil  officer.  (Moore  Int.  Arb., 
pp.  2138-2144,  2220-2235,  4566.) 

These  rules  usually  included  a  clause  in  effect:  ^'  or  before  any  other 
person  authorized  by  this  Commission."  (Moore  Int.  Arb.,  pp.  2236, 
^566,  4643-4646,  4665-4668.) 

V.  There  is  nothina  in  the  debates  of  Congress  during  the  considera- 
tion of  this  act  which  shmved  that  any  member  of  either*  House  coiytem- 
flated  any  restriction^  on  the  powers  of  this  Commission  to  take  testimony 
abroad. 

The  act  was  passed  in  substantially  the  same  form  as  it  had  when 
first  introduced  in  the  Senate.  The  House  attempted  to  amend  it  by 
referring  all  the  claims  under  the  Spanish  treaty  to  the  Court  of 
Claims,  but  this  was  defeated  in  the  conference  committee  and  the 
present  act  was  adopted.  The  only  substantial  amendment  was  made 
in  section  8.    AlS  originally  drafted,  it  contained  the  word  ''  affidavits" 
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after  the  word  ''reports"  of  the  first  line  in  that  section,  and  it  also 
had  the  following  clause  at  the  end: 

And  shall  be  given  such  weight  as  evidence  as  the  said  Commission  shall  think 
just;  but  the  Commission  is  authorized  to  require  other  evidence  and  the  claimants 
of  the  United  States  are  authorized  to  introduce  other  evidence  in  support  of  or  in 
opposition  to  any  claim. 

This  word  '^ affidavit"  and  the  final  clause  just  quoted  were  stricken 
from  the  bill  by  amendment  before  it  was  passed.  The  reason  for 
doing  so  is  stated  by  Mr.  Grosvenor,  of  the  House,  as  follows: 

Strike  out  the  eighth  section  of  the  bill  because  it  is  a  limitation.  I  am  opposed 
to  attempting  to  legislate  rules  of  evidence.  When  you  undertake  to  le^slate  about 
the  rules  of  evidence  you  generally  find  when  you  think  you  are  expandmg  that  you 
are  contracting,  and  when  you  think  you  are  contracting  you  are  expanding.  (Cong. 
Rec,  Feb.  4, 1901,  p.  2112.) 

Mr.  Ray,  of  New  York,  who  in*  the  early  part  of  the  debates  was 
opposed  to  the  bill,  spoke  as  follows: 

I  have  no  doubt  in  my  own  mind  that  the  rules  of  the  common  law  in  regard  to 
the  introduction  of  evidence  and  the  competency  of  evidence  would  apply  here  on 
the  trial  of  these  claims  before  the  tribunal  created  by  this  bill.  (Cong*  Rec,,  Feb.  4, 
1901,  p.  2110.) 

Mr.  Ray  later  said  of  this  bill: 

If  you  create  the  commission  proposed  by  this  bill  what  will  be  the  result?  It 
provides  commissioners  to  take  evidence.  They  will  go  down  to  Cuba  and  Jamaica 
and  I  do  not  know  where,  and  they  will  take  evidence,  and  they  will  come  back  and 
file  it,  and  then  they  will  want  more  evidence  and  they  will  go  again.  (Cong.  Rec, 
Apr.  28,  1900,  p.  5209.) 

Mr.  Haugen,  who  had  charge  of  the  bill  in  the  House,  said: 

SuflBcient  precautions  are  provided  to  fully  protect  the  United  States  without  work- 
ing hardships  to  claimants  by  providing  unnecessary  court  procedure,  costs  which 
they  have  no  funds  to  pay,  and  appeals  to  indefinitely  prolong  and  embairaas  the 
settlement  of  such  obligations. 

The  Commission  as  provided,  while  a  domestic  tribunal,  has  to  deal  broadly  with 
treaties  and  international  law  and  should  on  that  account  not  be  too  circumscribed 
or  likened  to  the  Court  of  Claims,  but  created  like  prior  and  similar  commissions  of 
a  high  standard  and  of  final  resort.     (Cong.  Rec,  April  28,  1900,  p.  5205.) 

In  the  debates  in  the  Senate  Senator  Hoar  said: 

It  seems  to  me  that  this  Commission  is  precisely  like  a  Court  of  Claims  in  the  sub- 
stance of  its  authority  and  in  the  substance  of  its  composition,  except  of  course  the 
appointments  are  not  for  life.     It  is  an  inferior  tribunal. 

To  this  Mr.  Foraker  replied: 

It  is  a  judicial  tribunal,  a  judicial  procedure  throughout  resulting  in  a  final  judg- 
ment.    (Cong.  Rec.,  Feb.  26,  1901,  p.  3415.) 

A  careful  study  of  the  debates  of  Congress  during  all  the  sessions 
at  which  this  act  was  discussed  has  failed  to  show  a  single  remark  by 
any  member  of  either  House  to  the  effect  that  the  power  of  this  'tri- 
bunal," which  the  act  creates,  was  limited  in  any  way.  Opinions  dif- 
fered as  to  whether  it  was  an  inferior  tribunal  or  one  of  higher  scope 
with  international  standing  and  power,  but  every  member  who  spoke 
upon  the  bill  agreed  that  it  was  a  judicial  tribunal.  It  had  at  least  the 
power  of  the  Court  of  Claims,  which  can  take  testimony  in  forei^ 
countries,  and  it  may  have  full  common-law  and  international  jurisdic- 
tion also.  A  tribunal  with  international  jurisdiction  can  take  testi- 
mony anywhere;  and  it  must  be  noted  that  this  Commission,  by  the 
act  creating  it,  must  adjudicate  the  cases  before  it  in  accordance  with 
the  principles  of  international  law. 
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From  these  quotations,  so  far  as  the  intent  of  Congress  in  creatine^ 
this  Commission  can  be  deduced  from  the  debates  during  the  consid- 
eration of  this  bill,  it  is  perfectly  clear  and  evident  that  the  intention 
was  to  create  a  tribunal  with  extensive  jurisdiction,  and  with  untram- 
melled powers  to  take  testimony  in  such  form  and  in  such  places  as  it 
saw  fit  m  its  own  discretion. 

VI.  '"^It  is  presumed  that  the  legislature  never  intended  its  enact- 
ments to  work  public  inconvenience  or  private  hardship;  a/nd  if  a  statute 
is  doubtful  or  ambiguous,  or  fairly  open  to  more  than  one  construction^ 
that  construction  should  he  adopted  which  will  amoi^  such  results,^'* 
(Black  on  Interpretation  of  Laws,  sec.  47;  United  States  v,  Fisher,  2 
Cranch,  358,  p.  386.) 

The  brief  of  Osgood  Smith,  esa.,  before  mentioned,  has  discussed 
the  hardships  upon  the  claimants  that  will  be  caused  by  a  refusal  of 
this  Commission  to  take  testimony  in  Cuba.  It  may  be  added  here 
that  such  refusal  would  also  raise  difficulties  in  the  way  of  the  Assistant 
Attorney-General.  There  is  no  process  by  which  residents  in  Cuba 
can  be  brought  to  Washington  to  testif v  before  this  Commission.  The 
people  of  Cuba  are  very  loyal  to  their  friends  and  neighbors,  and  while 
they  would  willingly  come  to  Washington  and  testify  on  behalf  of 
their  friends  presumably  upon  the  mere  jmyment  of  their  expenses, 
they  would  not  be  willing  to  sacrifice  their  time  and  convenience  in 
order  to  present  testimony  against  their  neighbors,  and  therefore,  unless 
testimony  is  taken  in  Cuba,  there  is  great  danger  that  the  Commission 
wiU  hear  only  the  testimony  in  favor  of  the  claimants. 

It  is  respectfully  submitted  that  the  contention  that  the  Spanish 
Treaty  Claims  Commission  can  not  take  testimony  except  under  such 
circumstances  that  perjury  in  such  testimony  will  be  punished  under 
the  laws  of  the  Unitea  States,  is  untenable. 

The  further  deduction  from  this  contention  that  because  of  it  the 
Commission  can  not  take  testimony  out  of  the  United  States  by  com- 
missioners appointed  for  that  purpose,  seems  also  to  be  untenable. 

There  is  no  such  restriction  imposed  upon  this  Commission  by  any 
express  terms  in  the  statute  creating  it,  nor  is  there  any  ambiguous 
clause  in  the  statute  which  requires  such  an  interpretation;  it  is  fur- 
ther submitted  that  no  part  of  the  statute  by  implication  imposes  such 
a  restriction,  but  that  the  powers  of  the  Commission  are  broad  and 
general,  and  from  the  whole  construction  and  tenor  of  the  statute 
Siese  powers  are  not  restricted  unless  this  is  done  explicitly. 

Even  if  no  testimony  can  be  taken  except  under  the  penalties  of 
perjury  as  prescribed  by  United  States  statutes,  it  is  further  contended 
that  testimony  taken  outside  the  United  States  by  a  commissioner 
appointed  for  that  purpose  will  be  taken  under  such  penalties. 

The  attention  of  this  Commission  is  also  earnestly  and  respectfully 
called  to  the  fact  that  under  the  only  statute  of  the  United  States 
appointing  an  inteimational  commission  of  award,  which  contains  any 
provision  for  the  punishment  of  perjury,  testimony  was  taken  through- 
out both  the  civilized  and  the  uncivilized  world;  and,  also,  that  so  far 
as  can  be  ascertained  from  a  long  and  careful  examination  of  the 
authorities,  no  such  commission  has  heretofore  ever  refused  to  take 
testimony  outside  the  jurisdiction  of  the  United  States,  but  wherever 
any  complete  record  of  their  proceedings  appears,  they  have  taken 
testimony  in  any  part  of  the  world,  as  seemed  proper  to  them  in  their 
discretion. 
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It  is  further  submitted  that  the  intention  of  Congress,  as  apparent 
from  the  debates  on  this  act,  was  to  give  this  Commission  broad  gen- 
eral powers,  and  that  during  the  debate  on  the  act  it  was  announced 
on  the  floor  of  the  House  of  Kepresentatives,  without  any  opposition, 
that  this  act  gave  this  Commission  power  to  take  testimony  outside  of 
the  United  States  by  Commissioners  appointed  for  that  purpose. 

The  hardships  incident  upon  the  claimants  and  the  disadvantages  to 
the  United  States  will  be  marked  unless  testimony  is  taken  beyond  its 
jurisdiction. 

It  is  therefore  respectfully  submitted  that  from  the  language  of 
the  statute  itself,  by  every  rule  of  interpretation,  from  every  prece- 
dent of  every  court  and  international  Commission  of  the  United  States, 
and  for  every  reason  of  expediency  and  justice,  it  is  the  power  and  the 
duty  of  the  Spanish  Treaty  Claims  Commission  to  take  testimony  in 
all  proper  cases  outside  the  United  States  by  commissioners  appointed 
for  that  purpose. 

Respectfully  submitted. 

Page  &  Conant. 

June  29, 1901. 


5.  Brief  of  Herbert  &  Micou  of  June  28,  1901. 

The  several  briefs  upon  this  subject  already  filed  with  the  Commis- 
sion by  attorneys  have  discussed  this  question  very  fully,  and  we  will 
not  repeat  further  than  is  necessary  to  state  our  argument  connectedly, 
where  a  subject  has  already  been  discussed  or  authorities  fully  quoted 
and  referred  to. 

I.  18  there  anything  in  the  act  creating  the  commission  that  requires  this 

TESTIMONY  TO  BE  TAKEN   IN  THE  UNITED  STATES? 

Without  discussing  seriatim  the  provisions  of  the  act  creating  the 
Commission,  it  suflices  to  say  that  it  evidences  throughout  that  Con- 
gress intended  to  give  to  the  Spanish  Treaty  Claims  Commission  as 
full  power  and  to  stamp  it  with  as  high  a  judicial  character  as  sim- 
ilar Commissions  that  Congress  has  hitherto  created.  The  act  nowhere 
says  that  the  Commission  is  to  be  limited  to  taking  testimony  within 
the  United  States.  If  there  be  any  limitation,  it  must  be  inferred 
from  the  fact  that  Confess  provides  in  section  6  that  Commissioners 
to  take  testimony  shall  be  citizens  of  the  United  States;  and  in  section 
7,  that  "  every  person  knowingly  and  willfully  swearing  or  affirming 
falsely  in  an}'  such  proceedings  (referring  to  proceedings  before  this 
Commission)  shall  be  deemed  guilty  of  perjurv,  and  shall,  upon  con- 
viction, suffer  the  punishment  provided  by  the  laws  of  the  United 
States  for  that  offense,  when  committed  in  its  courts  of  justice." 

First.  As  to  the  provision  that  the  commissioners  shall  be  citizens 
of  the  United  States.  This  is  merely  descriptio  personsB,  the  same 
kind  of  qualification  as  if  Congress  had  said  that  the  commissioners 
should  be  21  years  old.  There  are  in  Cuba,  where  practically  all  the 
witnesses  who  are  outside  of  the  United  States  live,  citizens  of  the 
United  States  who  could  act  as  commissioners;  besides  which,  there 
could  be  found  citizens  of  the  United  States  here  at  home  who  would 
be  willing,  for  the  fees  authorized,  to  go  to  Cuba  and  act  as  commis- 
sioners; so  that  from  the  fact  that  the  commissioners  are  to  be  citizens 
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of  the  United  States,  no  intention  could  possibly  be  inferred  that  Con- 
gress meant  to  restrict  the  taking  of  evidence  to  places  in  the  United 
states. 

Second.  The  provision  that  "every  person  knowingly  and  willfully 
swearing  or  affiiming  falsely  in  any  such  proceedings  (referring  to 
proceedings  before  this  Commission)  shall  be  deemed  guiltv  of  perjury 
and  shall,  upon  conviction,  suffer  the  punishment  provided  by  the  laws 
of  the  United  States  for  that  offense,  when  committed  in  its  courts  of 
justice,"  could  only  be  held  to  restrict  taking  testimony  to  the  United 
States  by  sacrificing  the  intention  and  purpose  of  this  act,  viz,  to  dis- 
charge to  citizens  of  the  United  States  the  obligation  Spain  owes  to 
them,  which  the  United  States  by  treaty  assumed. 

It  would  be  such  a  sacrifice  to  hold  that  all  the  testimony  must  be 
taken  in  the  United  States;  for  while  it  may  be  said  that  if  witnesses 
are  brought  here,  all  the  evidence  necessary  to  do  justice  in  these  cases 
can  be  secured,  still,  as  a  practical  question,  the  hardship  upon  the 
claimants,  if  compelled  to  bring  their  witnesses  to  the  United  States, 
and  the  inability  of  both  the  claimants  and  the  Government  to  compel 
witnesses  to  come  here  to  testify,  would  amount  to  an  inability  to  do 
complete  justice  in  many  cases.  In  some  instances  claimants  could  not 
get  the  witnesses  here  to  properly  present  their  causes,  and  in  others 
uie  Government  could  not  get  witnesses  to  refute  the  testimony  given 
here.  Under  such  conditions,  those  claimants  who  had  the  means  to 
bring  their  witnesses  to  this  country  would  have  a  marked  advantage 
over  those  who  did  not  have  such  means. 

Where  a  statute  is  fairly  open  to  more  than  one  construction,  that 
construction  should  be  adopted-  that  will  avoid  public  inconvenience 
and  private  hardship.     (Black  on  Interpretation  of  Laws,  sec.  47.) 

Not  only  is  this  act  open  to  a  construction  that  would  avoid  public 
inconvenience  and  private  hardship,  but  such  construction  is  the  one 
that  has  been  universallv  adopted.  It  can  nowhere  be  found  that  the 
numerous  provisions  of  law  for  punishing  perjurers  in  proceedings 
before  different  tribunals  have  ever  been  held  to  operate  so  as  to  limit 
the  taking  of  testimony  to  the  country  where  the  tribunal  is  situated. 
By  providing  that  persons  willfully  swearing  or  aflBrming  falsely  in 
proceedings  before  this  Commission  shall,  upon  conviction,  suffer  the 
punishment  provided  by  the  laws  of  the  United  States  for  perjury 
when  committed  in  its  courts  of  justice,  witnesses  in  cases  coming 
before  this  Commission  are  put  on  precisely  the  same  footing  as  to 
perjury  as  witnesses  before  the  courts  of  justice  of  the  United  States; 
yet  creating  the  offense  of  perjury  before  our  Federal  courts  or  before 
any  of  our  State  courts  has  never  been  held  to  limit  the  taking  of  tes- 
timony in  proceedings  before  those  courts  to  the  United  States,  nor 
do  we  believe  that  it  can  be  found  that  such  a  construction  was  ever 
held  in  any  country.  The  doing  of  complete  justice  within  the  limita- 
tion of  the  class  of  cases  to  which  its  jurisdiction  is  confined  is  so  pri- 
marily the  intent  and  purpose  of  everjr  act  creating  a  judicial  tribunal 
that  it  can  not  be  found  that  a  construction  of  law  has  ever  been  adopted 
sacrificing  that  purpose  to  greater  opportunit}'  to  punish  the  offense  of 
perjury,  if  in  the  proceedings  the  same  should  be  committed. 

Judicial  tribunals  have  never  been  created  by  halves.  The  power  to 
determine  has  always  carried  with  it  the  power  to  examine,  untram- 
meled  by  either  the  possibility  or  the  probability  that  witnesses  who 
swear  falsely  would  go  un whipped  of  justice.    From  the  earliest  history 
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of  this  country  in  proceedings  before  tribunals  where  to  give  &lse 
testimony  was  by  law  perjury  evidence  has  been  taken  beyond  the 
United  States.  Evidence  necessary  to  the  determination  of  causes^ 
wherever  it  may  be  had,  has  been  taken. 

The  brief  of  Messrs.  Page  &  Conant,  on  file  with  the  Commissioa, 
discusses  this  subject  fully  and  shows  that  it  has  never  been  customanr 
to  restrict  the  taking  of  testimony  to  the  United  States  in  the  proceed- 
ings before  courts  of  the  United  States,  or  before  the  International 
Commissions  of  Award,  but  that  before  these  tribunals  evidence  has 
been  taken  in  all  parts  of  the  world,  and  that  before  the  Alabama  Claims 
Commission,  where  Congress  has  provided,  as  it  has  done  here,  that 
perjury  before  the  Commission  should  be  punished,  evidence  wa* 
taken  m  all  parts  of  the  world.  The  making  of  false  swearing,  in  pro- 
ceedings before  this  Commission,  perjury  can  not  restrict  its  power  to 
take  testimony  to  the  United  States,  when  the  making  of  false  swear- 
ing before  other  tribunals  has  never  been  held  to  restrict  their  power 
to  take  evidence  abroad. 

11.    WHAT,    IP   ANY,  ARE  THE   ADVANTAGES  OP    TAKING  THIS    TESTIMONY    IN  THE  UNITED 

STATES? 

Under  this  head  we  will  discuss: 

First.  Whether  there  are  any  advantages  in  the  direction  of  greater 
power  to  punish  the  crime  of  perjury. 

Crimes  may  be  committed  outside  the  United  States  which  arc 
punishable  here. 

The  sturdiest  advocates  of  the  hypothesis  that  the  locus  delicti  alone  confere  juris- 
diction have  admitted  that  there  are  cases  in  which  a  person  whoee  residence  is  out- 
side the  territory  may  make  himself,  by  conspiring  extraterritoriallv.  to  defeat  its 
laws,  infraterritorially  responsible.  If  a  foreij^ner,  for  instance,  should  establish  on 
the  Mexican  side  of  the  Doundary  between  the  United  States  and  Mexico  a  manu- 
factory for  the  forgery  of  United  States  securities,  for  us  to  hold  that  when  the  mis- 
chief IS  done  he  can  take  up  his  residence  in  the  United  States  without  even  liabilitj 
to  arrest  would  not  merely  expose  our  Government  to  sx>oliation,  but  bring  its 
authority  into  contempt.  To  say  that  in  such  a  case  the  Mexican  Government  can 
be  reliea  upon  to  punish,  is  no  answer;  because,  first,  in  countries  of  such  impco^fect 
civilization  penal  justice  is  uncertain;  secondly,  in  cases  where  in  such  countriee 
the  local  community  gains  greatly  by  the  fraud,  and  suffers  by  it  no  loss,  the  chancee 
of  conviction  and  punishment  would  be  practically  slight;  and,  thirdly,  because  all 
that  the  forger  would  have  to  do  to  escape  justice  in  such  a  case  would  be  to  walk 
over  the  boundary  line  into  the  United  States,  where,  on  this  hypothesis,  he  would  go 
free.     (1  ed.  Wharton  on  Conflict  of  Laws,  876. ) 

The  originator  of  a  nuisance  to  a  stream  in  one  country,  which  affects  such  stream 
in  another  country,  is  liable  to  prosecution  in  the  latter  country;  that  the  author  of 
a  libel  uttered  by  him  in  one  country  and  published  by  others  in  another  country, 
from  which  he  is  absent  at  the  time,  is  triable  in  the  latter  country;  that  such  la 
also  the  case  when  a  man  in  one  country  incites  an  agent  in  another  country  to  com- 
mit i>erjury;  that  he  who  on  one  side  of  a  boundary  Une  shoots  a  person  on  the  other 
side  is  amenable  in  the  country  where  the  blow  is  received;  that  he  who  in  one 
State  employs  an  innocent  agent  to  obtain  goods  by  false  pretenses  in  another  State 
is  amenable  in  the  latter  State;  that  the  forger  in  one  State  of  the  title  to  land  in 
another  State  may  be  punished  in  the  latter  State;  that  a  thief  who  eends  goods  by 
another  person  not  an  accomplice  in  the  theft  to  a  foreign  State  for  sale  is  indictable 
in  the  latter  State;  and  that  he  who  sells  through  agente,  guilty  or  innocent,  lottery 
tickets  in  another  State  is  amenable  in  the  State  of  the  sSe,  though  he  was  absent 
from  such  State  personally;  that  he  who  gives  poison  in  one  jurisdiction  which 
operates  in  another  is  responsible  in  the  latter  jurisdiction^  and  so  is  a  person  who 
in  one  country  advises  another,  by  signals,  when  to  commit  a  highway  robbery  in 
another  country;  and  that  though  an  accessory  before  the  fact  is  amenable  in  the 
place  of  accessoryship,  he  may  become,  if  directing  the  execution  of  the  act,  ament- 
Die  in  the  place  of  consummation. 
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In  a  case  of  obtaining  money  by  false  pretences  in  England,  the  offender  being  at 
the  time  in  Russia,  this  absence  was  in  itself  held  to  be  no  ground  for  acquittal,  and 
Lord  Campbell,  sustained  by  Baron  Parke,  declared  that  a  person  may,  by  the  em- 
ployment as  well  of  a  conscious  as  of  an  unconscious  a^ent,  render  himself  amenable 
to  the  law  of  England  when  he  comes  within  the  jurisdiction  of  our  courts;  Baron 
Parke  saying  that  a  person,  though  personally  abroad,  might  commit  a  crime  in 
England  and  be  afterwards  punished  there;  as,  for  instance,  if  he  by  a  third  party 
send  poisoned  food  to  one  in  Eneland,  meaning  to  kill  him,  he  would  be  guilty  of 
murder  if  death  ensued,  although  he  could  not  be  amenable  to  justice  till  he  was 
personally  within  the  jurisdiction.  It  was  a  monstrous  thing,  Sir  R.  Phillmore  is 
reported  as  saying  at  a  meeting  of  the  Law  Amendment  Society  in  1868,  that  any 
technical  rule  of  venue  should  prevent  justice  from  being  done  in  this  country  on  a 
criminal  for  an  offense  which  was  perpetrated  here  but  the  execution  of  which  was 
concocted  in  another  country.     (Wharton  on  Criminal  Law,  10  ed.,  sec.  279.) 

Jurisdiction  is  acquired,  not  because  the  criminal  was  at  the  time  of  the  crime  within 
the  territory  of  the  offended  sovereign,  nor  because  he  was  at  the  time  a  subject  of 
such  sovereign,  but  because  his  offense  was  against  the  rights  of  that  sovereign,  or  of 
his  subjects.  The  real  theory  is,  therefore,  valuable  as  an  adjunct  to  the  territorial 
theory.  We  punish  all  who  offend  on  our  own  soil  because  our  duty  is  to  attach  to 
crime  committed  within  our  borders  its  retribution.  But,  in  addition  to  this,  we 
must  punish,  when  we  obtain  control  over  the  person  of  the  offender,  offenses  com- 
mittea  abroad,  by  either  subject  or  foreigner,  against  our  own  rights. 

♦  »  *  »  *  »  * 

Two  objections,  however,  may  be  made  to  the  real  theory  of  jurisdiction  just 
stated: 

The  first  is  that  it  renders  foreigners  liable  for  disobedience  to  a  law  with  which  they 
are  unfamiliar.  But  if  this  objection  is  valid,  it  would  relieve  foreigners  intratern- 
torially  as  well  as  extraterritorially.  If  a  foreigner  can  set  up  the  defense  of  ignorance  of 
oar  laws  abroad,  he  can  set  up  the  defense  of  ignorance  of  our  laws  on  our  own  shores. 
The  foreigner  who,  when  arriving  in  one  of  our  cities,  passes  counterfeit  United  States 
coin,  is  not  likely  to  be  any  more  familiar  with  our  statutes  than  he  who  executed 
the  forgery  abroad.  But  in  point  of  fact  no  such  ignorance  can  be  set  up.  The  for- 
eigner who  forges  our  securities  abroad  knows  forgery  to  be  a  crime  as  well  as  does 
the  most  expert  counterfeiter  who  has  never  left  our  shores.  Neither  the  domestic 
nor  the  foreign  counterfeiter  is  familiar  with  the  letter  of  our  statutes;  and  if  igno- 
rance of  the  letter  excuses,  it  would  excuse  in  the  most  veteran  home  malefactor.  In 
other  words,  the  presumption  of  knowledge  of  the  unlawfulness  of  crimes  mala  in  se 
is  not  limited  by  State  boundaries.  The  unlawfulness  of  such  crimes  is  assumed 
wherever  civilization  exists. 

Another  and  more  serious  objection  is  that  the  real  theory  assails  the  prerogatives 
of  forei^  sovereignties. 

To  this  may  be  replied  that  the  objection  proves  too  much.  If  a  foreign  sovereign 
has  exclusive  jurisdiction  over  his  own  subjects,  then  we  can  not,  under  any  circum- 
stances, punish  the  subjects  of  a  foreign  sovereign.  But  this  no  one,  even  among 
the  sturdiest  advocates  of  the  personal  theory,  pretends.  It  is  concede!  on  all  sides 
that  the  moment  a  foreigner  sets  foot  on  our  shores  we  hold  him  liable  to  our  penal 
system  in  all  its  details.  Nor  is  this  all.  There  is  no  civilized  State  that  has  not 
passed  statutes  making  it  a  criminal  offense,  punishable  in  its  courts,  for  foreigners, 
even  in  their  own  country,  to  forge  its  securities,  or  to  make  false  and  fraudulent 
oaths  before  its  consuls.  We  do  not,  it  is  true,  attempt  to  arrest  them  in  their  own 
land,  unless  as  a  preliminary  to  a  demand  for  extradition;  we  are  restrained  from 
making  unconditional  arrests  by  the  countervailing  principle  of  the  inviolability  of 
the  sou  of  foreign  states.  But  when  such  offenders  come  voluntarily  or  involuntar- 
ily within  our  borders,  we  try  them  as  justly  subject  to  our  laws,  on  the  ground 
that  they  have  criminally  assailed  our  rights.  Nor  is  this  all.  A  mong  the  numerous 
cases  of  piracy  which  have  been  adjudicated  in  our  courts,  where  is  the  case  in  which 
the  defense  of  foreign  allegiance  was  ever  set  up?  What  counsel  would  have  the 
audacity  to  claim  that  because  a  pirate  was  the  subject  of  a  foreign  prince,  therefore 
he  could  not  be  tried  for  his  piracy  in  the  courts  of  the  United  States? 

What,  however,  are  our  own  distinctive  rulings  as  to  the  important  question  which 
has  been  just  discussed?  At  the  outset,  in  answering  this  question,  we  are  arrested 
by  the  sixth  amendment  to  the  Constitution  of  the  iJnited  States:  **In  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  State  and  district  wherem  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law,  and  to  be  informed  of 
the  nature  and  cause  of  the  accusation;  to  be  confronted  with  the  witnesses  against 
^^t  and  to  have  the  assistance  of  counsel  for  his  defense.'' 
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Does  this  clause  control  State  prosecutions?  Does  it  preclude  any  prosecution  of 
an  offender  except  in  the  State  and  district  where  he  was  when  the  offense  was  com- 
mitted?   What  aoes  "where  the  offense  was  committed"  mean? 

Waiving  the  first  question,  as  to  whether  crimes  cognizable  by  the  States  are  subject 
to  the  limitation  just  stated,  we  are  obliged  to  give  a  decided  negative  to  the  second 
question,  and  to  maintain  that  the  place  where  the  crime  takes  effect,  and  not  the 
place  where  the  offender  at  the  time  stood,  is  the  place  of  the  conamission  of  the 
crime.  The  historv  of  the  Federal  Government,  in  its  several  departments,  abounds 
with  cases  in  which  persons  were  put  on  their  trial  in  districts  in  which  they  were 
not  present  at  the  time  of  the  commission  of  the  offense.  We  must,  in  fact,  take  the 
amendment  before  us  in  connection  with  the  second  section  of  the  third  article  of 
the  CJonstitution,  which  provides  that  criminal  trials  **  shall  be  held  in  the  State- 
where  the  said  crimes  shall  have  been  committed,  but  when  not  committed  in  any 
State  the  trial  may  be  at  such  place  or  places  as  the  Congress  may  by  law  have 
directed.*' 

That  the  place  of  the  commission  of  the  crime  is  not  necessarily  the  place  where  the 
offender  stood  at  the  time  when  the  crime  was  committed,  in  the  opinion  of  those 
concerned  in  the  early  construction  of  the  Constitution,  is  further  illustrated  by  the 
fact  that  Congress,  in  execution  of  the  power  given  b^  the  Constitution  to  *' define 
and  punish  piracies  and  felonies  committed  on  the  high  seas,  and  offenses  against 
the  laws  of  nations,"  proceeded  in  one  of  its  earliest  sessions  to  provide  for  the 
punishment  on  land  of^  offenses  committed  at  sea.  Few  questions,  in  fact,  claimed 
earlier  and  more  conspicuous  attention  from  the  Executive  than  those  which  con- 
cerned the  arrest  and  punishment  at  home  of  offenses  aeainst  our  sovereignty,  or 
against  the  law  of  nations,  abroad.  And  for  the  purpose  of  providing  a  specific  place 
of  trial  in  such  cases,  it  was  prescribed  by  statute  that  **  the  trial  of  crimes  committed 
on  the  high  seas,  or  in  any  place  out  of  the  jurisdiction  of  any  particular  State,  shall 
be  in  the  district  in  which  the  offender  is  apprehended  or  into  w^hich  he  mav  be 
first  brought."  That  this  limitation,  however,  refers  exclusively  to  the  Feaeral 
Government  and  to  Federal  sovereignty  is  indicated  not  merely  by  the  considera- 
tions we  have  already  noticed,  but  by  the  exclusive  use  of  the  word  "district"  and 
the  avoidance  of  the  word  "State "  in  the  statute. 

But  it  is  not  only  of  cases  in  which  the  offender  was  at  the  time  of  the  offense  on 
the  high  seas  that  we  have  thus  claimed  jurisdiction.  By  an  act  of  Confess  passed 
June  22,  1860,  as  is  noticed  in  the  text,  we  have  invested  with  criminal  jurisdiction 
our  consuls  and  commercial  agents  "at  islands  or  in  countries  not  inhabited  by  any 
civilized  people  or  recognized  by  any  treaty  with  the  United  States."  By  the  prior 
act  of  August  11,  1848,  consuls  in  Cnina  and  Turkey  were  charged  with  power  to 
"arraign  and  try,"  in  pursuance  of  treaty  stipulations,  "all  citizens  of  the  United 
States  charged  with  offenses  against  law"  "  wmch  shall  be  committed  in  the  domin- 
ions of  China  "  and  "  Turkey. ' ' 

A  similar  jurisdiction  was  assumed  by  us  by  the  act  of  Januarv  30,  1799,  making  it 
a  misdemeanor  for  an  American  citizen  abroad  to  negotiate  with  foreign  governments. 

That  at  common  law  this  principle  holds  good  is  illustrated  by  the  numerous  cases 
which  hold  that  corporeal  presence  at  a  crime  is  not  necessary  to  convict  an  accessory 
before  the  fact,  or  even  the  principal  in  the  second  degree.  Nor  can  we  by  any  other 
mode  of  construction  explam  the  jurisdiction  already  mentioned  as  assumed  by  us  in 
cases  of  ©ffense  against  our  sovereignty  committed  by  false  swearing  before  our  con- 
suls abroad  and  forgery  of  our  securities  abroad.  The  crime  takes  effect  in  this 
country,  though  the  perpetrator  was  at  the  time  in  another  land.  The  same  reason- 
ing applies  to  the  jurisdiction  assumed  in  most  of  our  States  over  hoinicide  where  the 
death  was  within  the  boundary,  though  the  offender  at  the  time  stood  outside  of  the 
boundary.  Statutory,  if  not  common  law,  jurjpdiction  is  in  like  manner  claimed 
over  larcenies  and  embezzlements  effected  intra-territorially  by  an  agent  at  the  time 
extra-territorially  resident.  And  it  is  now  settled  that  he  who  organizes  abroad  an 
offense  consummated  within  our  borders  is  responsible  to  us,  though  he  may  never 
have  trod  our  soil.  Thus,  he  who  abroad  employs  an  agent  to  obtain  by  false  pre- 
tenses goods  in  one  of  our  States  is  responsible  to  such  State  for  obtaining  the  goods 
by  false  pretenses  (People  v.  Adams,  3  Denio,  190,  1846,  aflirmed  1  Comst,  173; 
S.  P.,  R.  V.  Garrett,  6  Cox,  C.  C,  260, 1854;  see  State  v.  Grady,  34  Conn.,  119, 1866); 
and  he  who  abroad  incites  an  agent  to  commit  perjury  in  one  of  our  States  is  liable  to 
indictment  in  such  State  for  the  perjury.  (Com.  v.  Smith,  11  Allen,  243,  1866.)  It 
is  true  that  in  some  cases  we  have  intimations  that  this  jurisdiction  is  only  to  be 
exercised  where  the  agent  is  ignorant  of  the  character  of  the  offense  he  is  employed 
to  perpetrate,  or  at  least  is  innocent  of  any  guilty  purpose  as  to  such  perpetration. 
(State  V.  Wvckoff,  2  Vroom,  65,  1864.)  But  this  aoes  not  in  any  way  touch  the 
question  before  us,  which  is.  Whether  a  person  who  at  the  time  of  the  concoction  and 
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perpetration  of  an  offense  was  not  present  in  the  State  where  it  was  committed  is 
penally  amenable  to  such  State.  And  there  can  be  no  question  that  the  rulings 
oefore  us — whose  authority  is  undisputed,  and  which,  as  we  have  seen,  have  been 
followed  in  similar  cases  thereafter  arising  in  England  and  the  United  States — establish 
such  amenability.     (See  supra,  sec.  278.^ 

We  have,  therefore,  in  our  Constitution,  our  statutes,  and  our  judicial  decisions 
repeated  affirmations  of  the  principle  that  where  an  offense  takes  effect  within  our 
borders,  or  is  directed  against  our  laws,  then  we  have  jurisdiction  to  punish  it,  irre- 
spective of  the  residence  of  the  offender  at  the  time  of  consummation.  The  place  of 
«uch  residence  has  jurisdiction  over  the  attempt  or  conspiracy  as  the  case  may  be. 
The  place  of  consummation  has  jurisdiction  of  the  offense  consummated  on  its  soil. 
(Infra,  sees.  287-288.)     {Wharton's  Criminal  Law,  10  ed.,  sec.  284.     Note.) 

Perjury  is  clearly  an  offense  which  would  be  punishable  here  if  com- 
mitted in  a  foreign  country,  in  proceedings  of  this  Commission,  before 
one  of  the  commissioners  appointed  by  the  Commission  to  take  testi- 
mony there. 

Penury  before  a  commissioner  to  take  testimony,  though  committed  abroad,  is 
punishable  both  in  the  state  where  the  false  oath  is  taken  and  in  the  state  from  which 
the  commiBsion  issued.     (Wharton's  Criminal  Law,  10  ed.,  sec.  1264.) 

It  is  only  upon  such  a  principle  of  law  that  Congress  could  have 
proceeded  when,  in  1856,  it  maae  perjury,  or  subornation  of  periury, 
abroad  before  secretaries  of  legations  and  consular  officers,  punishable 
in  any  district  of  the  United  States. 

Where  a  commission  issued  out  of  the  superior  court  of  New  York 
City,  appointing  a  commissioner  to  take  testimony  in  Boston,  on  a 
trial  01  the  witness  in  Massachusetts  for  committing  perjury  before 
this  Commission  it  was  objected  that,  being  appointed  under  the 
authority  of  the  State  of  New  York,  the  commissioner  did  not  have 
authority  to  administer  oaths  in  Massachusetts;  but  it  was  held  by 
the  court  that  he  did.    (Commonwealth  v.  Smith,  11  Allen,  Mass.,  243.) 

The  deposition  of  the  witness  in  a  case  pending  in  Indiana  was 
taken  before  a  proper  officer  in  Ohio,  and  it  was  held  that  the  oath 
and  deposition  of  the  witness  were  not  extra-judicial,  or  unauthorized 
by  law,  and  that  perjury  may  be  assigned  upon  them.  (Stewart  v» 
Ohio,  22  Ohio,  478.) 

We  believe  that  the  authorities  above  quoted  establish  beyond  all 
question  that  knowingly  and  willfully  swearing  or  affirming  falsely  in 
any  proceedings  of  this  Commission  before  commissioners  in  Cuba 
would  render  the  offender  amenable  to  punishment  in  the  United 
States. 

Also,  that  there  can  be  no  question  as  to  where  the  trial  for  the 
crime  should  take  place,  or  what  punishment  the  offender  should 
receive  at  such  trial. 

As  to  where  the  trial  shall  take  place,  that  is  expressly  provided  for 
by  the  Revised  Statutes.  As  the  offense  would  be  committed  outside 
of  the  jurisdiction  of  any  particular  State  or  district,  the  trial  would 
be  in  tne  district  where  the  offender  is  found,  if  found  in  the  United 
States;  or  if  he  should  be  apprehended  abroad  and  brought  here,  then 
in  the  district  in  which  he  would  first  be  brought: 

The  trial  of  an  offense  committed  upon  the  high  seas  or  elsewhere,  out  of  the  juris- 
diction of  any  particular  State  or  district,  shall  be  in  the  district  where  the  offendei 
is  found,  or  into  which  he  is  first  brought.     (Rev.  Stat.,  sec.  730.) 

As  to  what  punishment  the  offender  would  receive:  He  would  be 

Eunished  bv  a  fine  of  not  more  than  $2,000  and  by  imprisonment  at 
ard  labor  for  not  more  than  five  years,  and  would,  moreover,  there- 
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after  be  incapable  of  giving  testimony  in  any  court  of  the  United 
States  until  such  time  as  the  judgment  against  film  was  reversed. 

This  would  be  the  punishment,  because  section  7  provides  that  he 
should  suffer  the  punishment  provided  by  the  laws  of  the  United  States 
for  perjury  when  committed  in  its  courts  of  justice,  and  the  above  is  the 
punishment  provided  for  the  offense  when  committed  in  those  courts. 
(U.  S.  Rev.  Stats.,  sec.  5392.) 

The  authorities  we  have  cited  upon  this  subject  establish  that  per- 
jury before  one  of  these  commissioners  to  take  testimony  abroad 
would  be  punishable  both  here  and  in  the  country  where  the  oath  was 
taken.  This  gives,  in  case  the  testimony  is  taken  in  Cuba,  a  double 
chance  for  punishment,  for  in  Cuba  perjury  is  punished  b}'  imprison- 
ment from  one  to  twelve  years.  (General  Order,  No.  116,  series  1890, 
headquarters  division  of  Cuba.) 

The  power  to  punish  here  being  the  same,  whether  the  evidence  is 
taken  in  Cuba  or  the  United  States,  the  advantage  lies  upon  the  side 
of  taking  the  testimony  in  Cuba,  for  that  would  give  two  chances  for 
punishment,  one  here  and  one  there.  If  there  were  to  be  greater 
possibilities  for  the  offender  to  escape  arrest  if  the  offense  was  com- 
mitted in  Cuba  than  if  committed  here,  that  should  not  be  a  factor  in 
the  matter,  for  the  power  to  punish  and  the  facility  to  evade  arrest 
are  two  distinct  mattei-s  that  should  not  be  confused,  and  the  latter  is 
in  no  sense  involved  in  the  construction  of  this  act. 

As  a  practical  question,  however,  there  is  no  advantage  gained  in 
the  way  of  lessening  facilities  to  evade  arrest  by  examining  witnesses 
in  the  United  States.  Perjury  is  not  an  offense  that  can  often  be 
detected  during  its  commission.  The  offender  can  only  be  convicted 
upon  the  testimony  of  two  witnesses,  and  though  you  may  on  exami- 
nation suspect  that  he  is  swearing  falsely,  there  is  apt  always  to  be 
time  for  him  to  get  away  before  sufficient  proof  of  his  false  swearing 
can  be  obtained  to  justify  an  arrest.  The  fact  that  witnesses  were 
brought  here  to  deliver  their  testimony  would  be  no  assurance  that 
when  wanted  for  perjury  the}'^  would  still  be  in  the  United  States. 
Whether  the  testimony  was  given  here  or  in  Cuba,  the  chances  may  be 
said  to  be  ec^ual  that  when  wanted  the  offender  would  be  back  in  Cuba 
and  extradition  would  have  to  be  resorted  to  before  punishment. 

III.    THE  ADVANTAGE  OF  TAKING  TESTIMONY  iN  CUBA. 

First.  The  hardship  to  the  claimants  to  have  to  bring  their  witnesses 
here,  which  has  been  discussed  at  length  by  others,  is  too  patent  to 
need  further  argument. 

Second.  As  pointed  out  in  one  of  the  briefs  already  on  file,  difficul- 
ties even  greater  might  be  found  by  the  Government  tnan  by  claimants 
in  getting  its  witnesses  here,  there  being  no  process  by  which  residents 
in  Cuba  could  be  brought  here  to  testify  before  this  (Commission.  The 
obstacles  to  doing  complete  justice  which  have  been  met  with  in  pro- 
ceedings before  naval  courts-martial,  by  reason  of  the  inability  of  such 
courts-martial  to  compel  the  attendance  of  civilian  witnesses  even  here 
in  our  own  country,  gives  some  idea  of  what  would  be  the  obstacles  to 
justice  from  inability  to  compel  the  attendance  in  the  United  States  of 
witnesses  residing  in  Cuba. 

In  the  light  of  the  object  of  this  Commission,  to  pass  upon  these 
claims  as  a  judicial  tribunal,  nothing  but  the  clearest  and  most  explicit 
intention  on  the  part  of  Congress  to  limit  the  taking  of  testimony  to 
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the  United  States,  expressed  in  unequivocal  language,  would  justify 
the  taking  of  this  testimony  here,  where  the  Commission  is  without 
power  to  compel  the  attendance  of  the  witnesses  needed  to  develop  the 
truth  of  the  cases. 

Even  if  the  difficulties  in  getting  the  witnesses  to  the  United  States 
could  be  overcome,  there  would  be  another  serious  objection  to  exam- 
ining them  here,  and  this  is — 

Thii*d.  That  the  Commission  would  be  at  a  greater  disadvantage  in 
^tting  at  the  truth  of  the  causes  than  if  the  witnesses  were  examined 
in  Cuba. 

Every  case  grows  and  develops  as  you  take  testimony.  No  one  can 
tell  all  that  is  needed  te  meet  tne  different  phases  of  a  case  except  as 
those  phases  present  themselves  in  the  testimony.  Evidence  from  one 
witness  calls  for  evidence  from  another.  To  extract  the  truth  a  full 
and  complete  understanding  of  the  circumstances  surrounding  each 
case  is  essential.  Every  facility  to  detect  misrepresentations  and  cor- 
rect them  is  in  Cuba.  If  the  Cubans  are  more  lax  than  we  in  veracity, 
that  is  but  an  additional  reason  to  examine  the  witnesses  where  there 
is  a  greater  opportunity  to  detect  false  swearing  and  te  get  at  the  truth 
of  the  facts  upon  which  the  cases  rest.  In  Cuba,  where  the  witnesses 
live,  where  their  reputations  are  known,  where  the  losses  upon  which 
these  claims  are  based  occurred,  where  all  the  surrounding  circum- 
stances can  be  consulted,  is  the  best  place  to  collect  the  evidence  upon 
which  te  do  complete  justice  both  to  the  claimants  and  to  the  United 
States. 

If  the  attorneys  both  for  the  claimants  and  the  Government  visited 
the  .scene  of  the  losses  for  which  claims  are  filed,  studied  the  sur- 
rounding circumstances,  and  talked  with  the  witnesses  before  examin- 
ing them  here,  much  knowledge  could  of  coui-se  be  gained,  but  even 
then  it  would  be  impossible  to  foresee  just  what  evidence  the  other  side 
would  produce,  ana  such  visits  would  by  no  means  offset  the  advan- 
tage of  taking  this  testimony  wherie  the  losses  occurred  and  where 
the  people  who  have  knowledge  of  the  facts  live  and  reside,  with 
opportunity  for  more  intelligent  cross-examination  and  with  wit- 
nesses at  hand  to  draw  upon  to  detect  misrepresentations  and  to  bring 
forth  the  truth. 

Such  opportunity  guarantees  the  ability  to  do  much  more  complete 
justice,  both  to  the  claimants  and  to  the  Government,  than  could  be 
guaranteed  by  examinations  here  without  any  process  to  compel  the 
attendance  of  witnesses,  and  at  the  same  time  it  would  guarantee  the 
detection  of  perjury  in  a  way  that  it  could  not  be  detected  here. 

Herbert  &  Micou, 

Attorneys  at  Law, 

June  28,  1901. 


6.  Brikp  of  Dudley  &  Michener,  of  June  5,  1901. 

Washington,  D.  C,  Jv/ne  5, 1901. 

Sib:  We  beg  to  acknowledge  the  receipt  of  your  circular  signed  by 

Mr.  W.  E.  Spear,  the  clerk,  hereto  attached,  requesting  attorneys  to 

present  briefs  on  the  rule  suggested  by  the  bar  covering  the  matter 

of  taking  depositions  outside  of  the  united  States  in  causes  pending 
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before  the  Commission,  and  we  thank  3^ou  for  the  courtesy  extended  us. 

We  believe  that  the  rule  asked  for  by  the  bar  would  answer  all 
purposes,  as  it  is  framed  to  assimilate  as  nearly  as  possible  the  prac- 
tice of  the  United  States  Oourt  of  Claims. 

We  beg,  however,  to  submit  the  following  considerations: 

COURT  OF  CLAIMS   RULE  AND   PRACTICE. 

Section  4  of  the  act  creating  the  Commission  is  as  follows: 

That  the  Commission  is  empowered  to  make  all  necessary  or  convenient  rules  and 
regulations  of  practice  and  procedure  for  the  transaction  of  its  business. 

This  is  a  remarkable  grant  of  power.  No  court  of  the  United  States 
has  been  granted  a  greater  scope  of  power.  This  section  alone  would 
authorize  the  Commission  in  providing,  by  rules  and  regulations,  for 
the  taking  of  depositions  in  all  the  countries  of  the  world,  and  in  pro- 
viding for  the  aaministration  of  oaths  to  the  witnesses  either  by  offi- 
cers of  the  United  States  or  the  officers  of  foreign  countries.  This 
interpretation  naturally  flows  from  the  broad  language  of  the  grant, 
and  it  is  strengthened,  if  such  a  thing  can  be,  by  the  fact  that  there 
are  no  words  of  limitation  in  the  gi^ant  of  power. 

Section  5  of  the  statute  authorizes  the  Commission  to  appoint  one  or 
more  commissioners,  whose  duty  it  shall  be  to  take  testimony  in  such 
cases  as  ma}^  be  brought  before  the  Commission. 

It  will  be  observed  here  that  there  is  no  limitation  of  power  and  no 
language  which  confines  the  commissioners  to  the  taking  of  testimony 
in  the  United  States.  Therefore,  it  follows  that  their  held  is  as  wide 
as  may  be  demanded  by  the  character  of  the  business  brought  before 
the  Commission.  There  being  no  words  of  restriction  or  limitation  in 
any  part  of  the  statute,  and  there  being  nothing  in  the  field  of  Con- 
gressional enactment  which  limits  the  powers  ot  these  commissioners, 
it  necessarily  follows  that  they  may  go  wherever  the  Commission  may 
see  fit  to  send  them. 

For  comparison,  consider  the  jurisdiction  and  powers  of  the  Court 
of  Claims  as  defined  by  sections  1059  to  1093,  inclusive.  Revised 
Statutes  of  the  United  States.  Having  observed  the  general  scope  of 
the  jurisdiction,  let  us  then  note  the  power  vested  in  that  court  to 
establish  rules  and  appoint  commissioners. 

Section  1070,  Revised  Statutes,  is  as  follows: 

The  said  court  shall  have  power  to  establish  rules  for  its  government  and  for  the 
regulation  of  practice  therein,  and  it  may  punish  for  contempt  in  the  manner 
prescribed  by  the  common  law,  may  appoint  commissioners,  and  may  exercise  such 
powers  as  are  necessary  to  carry  into  enect  the  powers  granted  to  it  Yyy  law. 

The  gmnt  of  power  here  is  no  broader  than  that  conveyed  by  sec- 
tion 4  of  the  act  of  March  2,  1901,  so  far  as  it  authorizes  the  making 
of  rules  and  regulations.  It  is  true  that  section  1070  authorizes  the 
court  to  punish  for  contempt;  it  also  authorizes  the  appointment  of 
commissioners.  But  Congress  was  not  content  with  the  language  of 
section  1070  on  the  subject  of  appointment  of  commissioners  and  so 
enacted  section  1075,  which  is  as  follows: 

The  Court  of  Claims  shall  have  power  to  appoint  commissioners  to  take  testimony 
to  be  used  in  the  investigation  of  claims  which  come  before  it;  to  prescribe  the  fees 
which  they  shall  receive  for  their  services,  and  to  issue  commissions  for  the  taking  of 
such  testimony,  whether  taken  at  the  instance  of  the  claimant  or  of  the  United  States. 

Please  note  that  this  section  authorizes  the  court  to  appoint  commis- 
sioners '*to  take  testimon}^  to  be  used  in  the  investigation  of  claims 
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which  come  before  it."    This  is  almost  exactly  the  language  of  section 
5  of  the  act  of  March  2,  1901. 

A  comparison  of  the  statutes  will  show  that  the  Commission  has 
been  given  all  the  power  of  the  C^urt  of  Claims.  Now,  we  state — and 
we  ask  the  Commission  to  verify  the  statement — that  the  Court  of 
Claims  appoints  commissioners  to  take  testimony,  and  that  parties  to 
eases  penaing  in  that  court  take  testimony  before  such  commissioners, 
or  before  other  officers  authorized  to  take  evidence,  and  the  court  con- 
siders such  evidence  on  the  trial  of  the  cases. 

Moreover,  we  assert  the  fact  to  be — and  we  ask  the  Commission  to 
verify  our  statement — that  depositions  of  witnesses  residing  in  foreign 
countries  are  constantly  being  taken  in  cases  pending  in  the  Court  of  , 
Claims.  These  depositions  are  taken  usually  on  stipulation  between 
counsel  for  the  claimant  and  the  Assistant  Attorney  General  for  the 
United  States,  it  being  stipulated  that  the  witnesses  shall  appear  before 
a  secretary  of  lection  or  consular  officer  of  the  United  States,  pursu- 
ant to  the  provisions  of  section  1750,  Revised  Statutes. 

We  respectfully  ask  the  attention  of  the  Commission  to  the  section 
last  Cited.  It  provides  that  any  person  who  shall  willfully  or  corniptly 
commit  perjury  in  testifying  before  such  secretary  or  consular  oflScer 
shall  be  prosecuted  within  any  district  of  the  United  States  in  the  same 
manner,  in  all  respects,  as  if  such  oflfense  had  been  committed  in  the 
United  States. 

The  depositions  having  been  taken  before  such  officers,  or  before 
any  other  officer  authorized  to  administer  oaths  pursuant  to  the  stipu- 
lation above  spoken  of,  are  filed  with  the  clerk  of  the  court,  and  are 
read  and  considered  in  the  trial  of  the  case  for  whatever  the  court  may 
think  them  worth. 

If  the  Department  of  Justice  will  be  a  party  to  the  taking  of  such 
depositions  m  foreign  countries  in  the  manner  above  stated,  and  if  the 
Court  of  Claims,  cautious  and  conservative  as  we  know  it  to  be,  will 
treat  such  depositions  as  worthy  of  consideration,  why  ma}^  not  this 
Commission  authorize  the  taking  of  depositions  in  some  such  way  in 
foreign  countries,  and  then  give  to  the  deposition  so  taken  due  con- 
sideration on  the  trial?  It  would  seem  that  this  Commission,  during 
its  short  life  of  two  years,  might  do  with  safety  and  propriety  what 
has  been  done  by  the  Court  of  Claims  for  fifty  years,  and  what  will  be 
done  by  it  throughout  the  indefinite  future. 

We  beg  to  submit  that  the  Commission  is  always  safe  in  following 
the  long-continued  example  of  a  court  of  good  reputation,  and  that  it 
would  be  extremely  hazardous  to  follow  anv  other  plan. 

We  are  aware  that  a  doubt  has  arisen  in  the  mind  of  the  Commission 
as  to  the  full  scope  and  intent  of  section  7,  which  provides  that — 

Each  of  the  said  commissioners  [meaning  your  Commission]  and  the  clerk,  and 
each  of  the  commissioners  to  take  testimony,  shall  have  authority  to  administer 
oaths  in  all  proceedings  before  the  Commission,  arid  every  person  icnowingljr  or 
willfully  swearing  or  affirming  falsely  in  any  such  proceedings  shall  be  deemed  guilty 
of  perjuror,  and  snail,  upon  conviction,  suffer  the  punishment  provided  by  the  laws 
of  the  United  States  for  that  offense^  when  committed,  in  its  courts  of  justice. 

It  has  been  intimated  that  this  section  might  be  regarded  as  placing 
a  limitation  upon  the  Commission  in  the  matter  of  taking  testimony, 
and  that,  taken  in  connection  with  section  5,  it  might  be  regarded  as 
an  exclusive  method  and  justify  the  Commission  in  refusing  to  allow 
testimony  to  be  taken  outside  of  the  United  States. 

We  think  this  is  a  wrong  construction  of  the  law.     It  is  rather,  we 
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think,  to  be  regarded  as  an  additional  method  to  that  already  provided 
for  the  adjudication  of  causes  in  other  tribunals  of  the  Unitea  States, 
and  thus  we  think  you  have,  in  addition  to  the  powers  conferred  in 
the  statute  creating  the  Commission,  all  the  powers  in  this  regard 
which  are  available  to  other  courts,  and  that  these  are  granted  under 
the  extraordinarily  broad  provisions  of  section  4,  above  referred  to. 

The  treaty  of  peace  negotiated  between  this  country  and  Spain  was 
the  result  of  mutual  consideration,  by  both  of  the  fiigh  contracting 
parties,  of  the  necessity  existing  that  peace  should  not  be  followed  by 
endless  litigation,  on  the  one  hand,  of  American  citizens  against  the 
Spanish  Government  and,  on  the  other,  of  Spanish  citizens  against  the 
American  Government,  for  damages  arising  out  of  the  war.  A  care- 
ful perusal  of  the  antecedent  conferences  between  the  high  commis- 
sioners on  both  sides  at  Paris  shows  conclusively  that  the  language  of 
the  seventh  article,  as  finally  evolved  and  made  a  part  of  the  treaty, 
was  the  result  of  an  understanding  that  all  claims  then  known  to  be 
existent,  and  all  that  might  be  lawfully  brought  against  either  Govern- 
ment, were  to  be  assumed  by  each  Government. 

As  the  American  claims  against  Spain  would  greatly  outnumber  the 
Spanish  claims  against  the  Lnited  States,  and  would  constitute  a  large 
sum  upon  our  part  and  a  very  small  one  upon  the  part  of  Spain,  the 
cession  of  Porto  Rico  absolutely  to  the  United  States  was  the  consid- 
eration which  moved  the  American  commissioners  to  adopt  the  article 
in  its  present  form  and  to  add  that  the  United  States  would  adjudicate 
and  settle  all  claims  against  Spain  which  were  assumed  by  the  article. 

This  laid  upon  the  United  States  on  behalf  of  claimants  a  solemn 
pledge  of  the  national  honor — one  which  was  duly  recognized  by  the 
President  of  the  United  States,  who,  in  two  messages  to  Congress, 
asked  of  Congress  that  it  would  by  appropriate  legislation  redeem  the 
pledge  of  the  treaty.  The  act  creating  the  Commission,  therefore, 
and  conferring  upon  it  the  jurisdiction  to  adjudicate  these  claims,  was 
not  intended  and  can  not  be  construed  as  a  means  of  repudiating  this 
solemn  obligation  of  the  United  States,  but,  rather,  must  be  construed 
as  an  attempt  by  Congress  to  take  the  necessary  steps  to  discharge  that 
obligation  in  good  faith.  It  would  be  absurd,  in  our  opinion,  to  hold 
that  the  act  had  any  other  object  than  to  carry  out  in  the  fullest  man- 
ner and  in  the  best  of  faith  the  obligations  of  the  treaty. 

We  believe,  and  unhesitatingly  state  it  to  be  our  opinion,  that  in 
view  of  the  above,  where  two  constructions  might  possibly  be  placed 
upon  the  language  of  section  5  and  section  7,  taken  together,  it  is  the 
dutv  of  the  Commission  to  so  construe  it  as  to  give  the  utmost  effect 
to  tTie  object  of  the  legislation. 

To  hold,  therefore,  tnat  the  act,  by  any  ambiguitv  of  its  terms,  justi- 
fies the  ruling  that  testimony  can  not  be  taken  in  the  claims  which  are 
to  be  adjudicated  would  be  absurd,  and  it  would  warrant  the  holding 
up  of  the  American  nation  to  the  bad  opinion  of  the  world  and  convict 
it  of  an  attempt  to  repudiate  claims  solemnly  assumed  under  treaty 
obligations  by  the  United  States,  with  the  promise  that  it  would  adju- 
dicate and  settle  the  same. 

Manifestly  a  claim  can  not  be  adjudicated  without  testimony  in  its 
support.  It  is  equally  absurd,  in  our  opinion,  to  suppose  that  claim- 
ants, who  are  often  impoverished  by  the  damaging  acts  of  the  Spanish 
troops  and  insurgents  to  such  an  extent  that  tney  can  bareh^  efee  out 
an  existence,  can  afford  to  bring  their  witnesses  into  this  country  in 
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order  that  they  may  be  examined  within  the  territorial  limits  of  the 
United  States. 

As  we  have  shown  heretofore,  you  may  make  such  rules  as  will  enable 
you  to  prosecute  for  perjuiy  any  witnesses  who  testified  in  Cuba  under 
the  rule  suggested.  And  it  peijury  is  an  extraditable  offense,  you  may 
extradite  persons  who  have  testified  falsely  in  the  island  of  Cuba  under 
that  rule  as  easily  as  you  could  require  extradition  of  Cuban  citizens 
who  had  come  to  the  United  States  to  testify  before  a  commissioner 
within  the  territory  of  the  United  States,  and  who  have  returned  to 
their  domicile. 

Should,  however,  the  government  of  Cuba  be  firmly  established  as 
a  separate  and  independent  sovereignty  and  all  American  citizens  and 
military  oflScials  be  removed  from  that  territory,  we  can  still  fall  back 
upon  tne  provisions  of  the  law  of  the  United  States  as  set  forth  in 
section  875  of  the  Revised  Statutes. 

LETTBR8  ROGATORY. 

Section  875  of  the  Revised  Statutes  provides  as  follows: 

When  any  commission  or  letter  rogatory,  issued  to  take  the  testimony  of  any  wit- 
ness in  a  foreign  comitry,  in  any  suit  in  which  the  United  States  are  parties  or  have 
an  interest,  is  executed  by  the  court  or  the  commissioner  to  whom  it  is  directed,  it 
shall  be  returned  by  such  court  or  commissioner  to  the  minister  or  consul  of  the 
United  States  nearest  the  place  where  it  is  executed.  On  receiving  the  same  the  said 
minister  or  consul  shall  mdorse  thereon  a  certificate  stating  when  and  where  the 
same  was  received  and  that  the  said  deposition  is  in  the  same  condition  as  when 
be  received  it;  and  he  shall  thereupon  transmit  the  said  letter  or  commission,  so  exe- 
cuted and  certified,  by  mail,  to  the  clerk  of  the  court  from  which  the  same  issued, 
in  the  manner  in  which  his  oflBcial  dispatches  are  transmitted  to  the  Government. 
And  the  testimony  of  witnesses  so  taken  and  returned  shall  be  read  as  evidence  on 
the  trial  of  the  suit  in  which  it  was  taken,  without  objection  as  to  the  method  of 
returning  the  same.  ( W hen  letters  rectory  are  addressed  from  any  court  of  a  foreign 
country  to  any  circuit  court  of  the  United  States,  a  commissioner  of  such  circuit  court 
designated  by  said  court  to  make  the  examination  of  the  witnesses  mentioned  in  said 
letters  shall  have  power  to  compel  the  witnesses  to  appear  and  depose  in  the  same 
manner  as  witnesses  may  be  compelled  to  appear  and  testify  in  courts. ) 

The  provisions  of  this  section  are  available  in  any  litigation  in 
which  tne  United  States  is  a  party,  in  any  country  with  which  we 
have  treaties  which  provide  for  the  ordinary  comities  between  nations. 
It  is,  we  believe,  the  universal  practice  in  all  civilized  nations  with 
whom  the  United  States  has  treaties  to  afford  proper  facilities, 
through  its  courts  or  otherwise,  for  the  taking  of  testimony  in  causes 
pending  in  the  United  States  wherein  the  tfnited  States  is  a  party; 
and,  through  the  comity  of  nations,  where  such  witnesses  testify 
falsely,  they  are  prosecuted  and  punished  for  perjury  under  the  laws 
of  the  country  in  which  they  testify.  The  Unitea  States  offei's  to  all 
nations  with  whom  it  has  treaty  connections,  and  where  they  afford 
equal  facilities  to  this  nation,  by  means  of  sections  4071,  4072,  4073, 
and  4074  of  the  Revised  Statutes  of  the  United  States,  the  fullest 
opportunity  to  take  testimony  of  residents  of  this  country  in  causes 
pending  in  such  foreign  nations,  if  such  nation  is  a  party  to  the  issue, 
upon  the  letters  rogatory  therein  provided  for.  This  exchange  of 
courtesies,  which  is  now  a  well-established  understanding  between 
nations,  has  been  the  outgrowth  of  much  diplomatic  correspondence, 
to  which  we  have  hardly  space  to  refer  in  detail,  but  much  of  it  may 
be  found  in  a  message  from  the  President  of  the  United  States  to 
Congress,  transmitting  the  report  of  the  Secretary  of  State  in  relation 
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to  the  execution  of  letters  rogatory  in  foreign  countries,  published 
1891  in  pamphlet  form  as  a  public  document  of  the  Department  of 
tate. 

We  call  attention  to  an  excerpt  from  a  conmiunication  found  in  said 
pamphlet  dated  Vienna,  Austria,  January  17,  1890,  addressed  to  Hon. 
Frederick  D.  Grant,  envoy  extraordinary  and  minister  plenipotenti- 
ary of  the  United  States  of  America.  After  referring  to  the  circum- 
stances, the  fourth  paragraph  of  said  letter  reads,  as  follows: 

Austrian  courts  of  justice,  nevertheless,  invariably  dispose  of  matters  of  this  kind 
by  granting  their  intervention  for  the  purpose  of  giving  testimony  and  other  judicial 

Sroceedings,  on  condition  of  reciprocity,  and  in  case  the  foreign  authorities  especially 
esire  it,  the  formalities  of  taking  testimony,  as  sanctioned  by  the  law  of  the  country 
in  which  the  suit  is  pending,  will  be  strictly  observed. 

In  view  of  these  broad  and  liberal  provisions,  which  are,  in  our 
opinion,  available  to  this  high  Commission  equally  with  other  courts 
in  the  United  States,  we  see  no  difficulty  in  the  formation  of  a  rule,  or 
the  adoption  of  the  practice,  at  least,  wnich  obtains  in  all  other  courts 
in  this  countr}^  in  causes  where  the  United  States  is  a  party. 

We  do  not  presume  to  formulate  such  rule  of  procedure  or  practice, 
as  that  is  the  province  of  the  Commission,  but  we  do  unhesitatingly 
advance  our  opmion  that,  either  in  one  way  or  the  other,  the  Commission 
might  formulate  a  rule  which  will  provide  for  the  adjudiaition  of  the 
claims  brought  before  it  in  such  manner  as  to  give  vital  force  and  effect 
to  the  solemn  obligation  of  the  treaty,  the  expressed  wish  of  the  Execu- 
tive, and  the  effort  on  the  part  of  Congress  to  comply  by  legislation 
with  the  solemn  promise  of  this  Government. 

We  have  me  honor  to  be,  very  respectfully,  yours, 

Dudley  &  Michener. 
Hon.  William  E.  Chandler, 

President  Spanish  Treaty  Claims  Commission^ 

Washingtoji^  D.  C 


7.  Brief  of  Welles,  Bennett  &  Welles  of  June  29,  1901. 

It  seems  to  us  that  the  Constitution  itself  furnishes  a  positive  and 
clear  solution  of  the  perplexing  problem  which  has  developed  in  the 
matter  of  taking  depositions  in  the  claims  before  this  Commission. 
The  difficulty  appears  to  be  that  Congress  has  declared  false  swearing 
therein  to  be  p)erjury,  to  be  punished  as  such,  without  conferring 
jurisdiction  upon  any  specific  court  to  enforce  the  penalty.  But  the 
jurisdiction  is  already  defined  by  the  Constitution.  Section  3  of 
Article  II  expressly  provides  that— 

The  trials  of  crimes,  excepting  cases  of  impeachment,  shall  be  by  jury,  and  such 
trial  shall  be  held  in  the  State  where  the  said  crime  shall  have  been  committed;  but 
when  not  committed  within  any  State,  the  trial  shall  be  at  such  place  or  places  as 
the  Congress  may  by  law  have  directed. 

On  this,  the  Supreme  Court  of  the  United  States  has  said: 

A  crime,  therefore,  committed  against  the  laws  of  the  United  States  out  of  the 
limits  of  a  State  is  not  local,  but  may  be  tried  at  such  place  as  Congress  shall  desig- 
nate by  law.     (United  States  v.  Da\Tid8on,  15  How.,  488. ) 

This  case  also  decides  that  the  provision  of  the  Constitution  in  the 
sixth  amendment  that  "the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jur}'  of  the  State  and  district  wherein 
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the  crirae  shall  be  committed,  which  district  shall  have  been  previously- 
designated  by  law,"  applies  only  to  crimes  committed  within  a  State. 

Evidently  the  clause  in  Article  II,  ''when  not  committed  within  any- 
State,"  signifies  when  committed  in  a  foreign  State.  For  at  the  time 
the  Constitution  was  adopted  there  was  no  land  belonging  to  the 
United  States  which  was  not  included  within  a  State,  nor  aid  a  single 
member  of  the  convention  that  framed  the  Constitution  anticipate 
that  there  ever  would  be  such  outlying  territory. 

It  is  plain  also  that  the  article  was  intended  to  endow  coordinately 
all  the  district  courts  with  criminal  jurisdiction  in  cases  arising  in 
foreign  countries,  giving  Congress,  however,  the  right  of  direction  or 
selection  in  particvuar  cases. 

And  this  selection  can  certainly  be  made  at  any  time  before  the 
trial  or  at  least  before  a  particular  arrest — even  after  the  crime  is  com- 
mitted. The  selection  of  one  competent  tribunal  or  another  can  not 
impair  or  jeopardize  the  right  of  an  accused  person  to  a  fair  and 
impartial  trial.  Such  an  act  of  selection  is  in  no  respect  ex  post  facto, 
because  it  doe^  not  declare  that  to  be  a  crime  which  was  no  crime  when 
it  was  done  and  does  not  change  the  penalty. 

In  England,  by  statute,  in  a  case  of  murder  or  manslaughter,  or  for 
being  accessory  before  or  after  the  fact  to  murder  or  manslaughter, 
the  offense  being  committed  by  a  British  subject  on  land  out  of  the 
United  Kingdom,  the  venue  may  by  statute  be  laid  in  anv  county 
appointed  by  the  lord  chancellor  in  the  commission  issued  for  the 
trial  of  the  offender.  This  provision  applies  to  homicides  committed 
by  British  subjects  within  the  dominion  of  a  foreign  sovereign.  (R. 
V.  Sawyer,  R.  and  R.  C.  C,  294;  R.  i\  Azzopaidi,  1  C.  and  K.,  203; 
R.  V,  Anderson,  11  Cox,  C.  C,  198;  R.  v.  Mattos,  7  C.  and' P.,  458.) 

Also  in  England,  in  cases  of  peijury,  the  venue  may  be  laid  in  any 
county  of  the  realm,  though  the  offense  was  committed  abroad — an 
exact  parallel  to  our  constitutional  provision. 

And  in  forgery  the  venue  may  be  laid  and  the  offense  charged  to 
have  been  committed  in  any  county  where  the  offender  was  appre- 
hended or  in  custody.  (37  Geo.  Ill,  c.  123,  sec.  6;  52  Geo.  Ill,  c.  104^ 
sec.  7;  1  Will.  IV,  c.  66,  sec.  44.) 

And  the  same  view  is  taken  by  German  and  French  jurists.  (Whar- 
ton Crim.  Law,  sec.  276.) 

We  see  nothing  to  prevent  Congress  from  exercising  its  right  of 
selection  bj'  designating  that  wherever  an  arrest  is  actually  made  the 
trial  shall  be  in  that  district,  as  in  the  English  practice  noted  above. 

It  seems  to  us  a  veritable  non  sequitur  to  say  that  the  possibility 
that  an  accused  person  may  be  able  to  evade  arrest  divests  the  juris- 
diction as  to  the  subject-matter  from  any  court.  To  be  sure,  the 
accused  may  avoid  the  snares  of  the  law;  and  an  ability  to  catch  a. 
criminal  is  an  essential  element  to  a  personal  jurisdiction,  but  his 
skilLfulne^s  in  keeping  out  of  the  way  can  deprive  no  competent  court 
of  jurisdiction  of  subject-matter.  And  so  nere  we  have  in  the  act 
creating  this  Commission  a  declaration  defining  a  crime  with  a  com- 
petent court  having  jurisdiction  to  take  cognizance  of  it  upon  an  arrest 
of  the  offender.     Wnat  more  can  we  ask? 

The  act  of  Congress  of  August  18, 1856  (Rev.  Stat.,  1873,  sec.  1750), 
is  directly  in  conformity  with  the  provision  of  the  Constitution  above 
cited.  By  this  the  secretaries  of  legations  and  consular  officers  are 
authorized  to  administer  an  oath.     In  perjury  before  such  secretary 
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of  leffation  or  consular  officer,  within  the  intent  and  meaning  of  any 
act  oi  Congress  now  or  hereafter  made,  the  offender  may  be  chai'ged, 
proceeded  against,  tried,  convicted,  and  dealt  with  in  any  district  of 
the  United  States  in  the  same  manner  in  all  respects  as  if  such  offense 
had  been  committed  in  the  United  States  before  an  officer  duly  author- 
ized therein  to  administer  or  take  such  oath.  The  validity  or  strengtii 
of  such  an  oath  has  never  been  doubted  by  reason  of  the  fact  that  it 
was  taken  outside  of  the  jurisdiction  of  any  court  authorized  to  try  the 
witness  in  case  the  offense  of  perjury  was  committed. 

Herein,  undoubtedly,  any  court  may  proceed  to  try  a  crime  com- 
mitted abroad  when  an  arrest  is  made  in  the  district  for  which  the 
court  is  held.  Now,  this  act  is  not  to  receive  the  narrow  construction 
that  it  is  restricted  to  oaths  taken  before  such  secretaries  and  consular 
officers.  It  does  not  come  reasonablv  within  the  principle  that  a  men- 
tion of  one  is  an  exclusion  of  all  others.  It  is,  in  fact,  a  general  act 
bringing  secretaries  and  consular  officers  into  a  common  privilege  with 
a  mention  of  the  incidents,  such  as  are  apt  to  appear  in  enabling  acts. 
And  the  act  conferred  on  any  court  the  right  to  proceed  at  once  after 
an  arrest  to  a  trial  of  the  accusation,  the  same  in  all  respects  as  if  the 
crime  had  been  committed  in  the  district;  it  is  the  counterpart  of  the 
English  statutes  above  referred  to. 

But  we  have  an  apt  illustration  at  home.  In  1861  the  State  of 
Pennsvlvania  passed  an  act  allowing  its  enlisted  soldiers  to  hold  elec- 
tions for  State  officers  abroad.  A  case  arose  in  the  decision  of  which 
the  court  of  appeals  said: 

If  the  legislature  of  Pennsylvania  provided  bv  law  that  any  of  her  citizens,  qualified 
electors,  happening  to  be  in  the  District  of  Columbia  on  election  day,  might  hold  a 
valid  election  there  and  an  election  was  held  in  pursuance  of  such  law,  without  objec- 
tion from  the  local  authorities,  we  are  to  hold  the  jurisdiction  of  our  courts  to  extend 
to  any  of  our  own  citizens  who  should  violate  any  of  the  provisions  of  the  law.  We 
could  not  call  on  the  judicial  tribunals  of  the  District  to  punish  the  infraction.  They 
would  not  execute  our  law,  and  the  fraudulent  vote  of  the  offenders  would  be  an 
offense  against  no  law  of  their  own.  It  would  be  an  offense  only  against  our  statute 
and  must  be  so  laid  in  the  indictment.  But  the  whole  statute  would  be  there,  the 
penal  sections  as  well  as  the  enabling  clauses,  and  if  in  an  attempt  to  exercise  the 
privileges  of  the  statute  a  citizen  incurred  its  i>enalty,  he  would  be  answerable  in 
our  criminal  courts  when  he  returned  into  our  jurisdiction,  as  much  so  as  false  swear- 
ing under  a  commission  issued  out  of  our  courts  or  a  forged  acknowledgment  of  a 
deed  under  our  act  of  1828  would  be  indictable  and  punishable  here.  (Common- 
wealth V.  Kunzmann,  41  Pa.  St.,  438.) 

Now,  herein  it  might  have  been  said  that  inasmuch  as  the  soldier 
committing  an  offense  against  the  election  law  could  not  be  taken  from 
the  army  to  be  punished  for  it  and  might  never  be  arrested,  the  act 
was  nugatory.  The  court  did  not  take  this  view  of  the  status  of  the 
special  law. 

The  doctrine  of  the  law  is  thus  set  forth  by  Wharton  in  his  Crimi- 
nal Law,  section  275: 

By  the  English  law  all  offenses  by  subjects  against  the  Government  are  cognizable 
by  English  courts  no  matter  where  the  defendant  may  have  been  resident  at  Bie  time 
of  the  offense;  and  by  the  jurists  of  continental  Europe  this  view  is  accepted  as 
universalljr  authoritatiVe.  Nor  does  it  exclude  the  jurisdiction  of  the  offended  State 
that  a  foreign  country  within  whose  bounds  the  offense  was  committed  had  concur- 
rent jurisdiction  therein.  It  is  a  fundamental  principle  of  international  law  that 
each  State  is  primarily  authorized  to  punish  offenses  a^inst  itself.  Of  course  it  can 
not  invade  the  territory  or  the  ships  of  another  country  in  order  to  arrest  the  offender, 
but  the  arrest  may  be  made  whenever  the  offender  is  found  in  the  territory  of  the 
offended  sovereign. 

The  act  of  Congress  of  August  18,  1856,  authorizes  secretaries  of  legations  and  con- 
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-sular  officers  to  administer  oatlis  and  perform  notarial  duties,  and  makes  perjury  or 
subornation  of  perjury  abroad  before  such  officers  punishable  **in  any  district  in  the 
United  States  m  the  same  manner  in  all  respects  as  if  such  offense  had  been  com- 
mitted in  the  United  States.**  This  act  is  not  confined  to  persons  owing  alliance 
to  the  United  States,  but  includes  aliens  committing  the  designated  offenses.  The 
same  act  makes  penal  the  forgery  abroad  of  consular  papers.  And  at  common  law  it  is 
held  that  a  State  may  punish  perjury  committed  before  one  of  its  own  commissioners 
to  take  testimony  in  a  forei^  State. 

Perjury  before  a  commissioner  to  take  testimony  is  punishable  both  in  the  State 
where  the  false  oath  was  taken  and  in  the  State  from  which  the  commission  issued. 
(Commonwealth  v.  Smith,  11  Allen,  Mass.,  243;  Wharton  Criminal  Law,  section 
1264.) 

Welles,  Bennett  and  Welles. 

June  29,  1901. 


8.   Brief  of  Osgood  Smith,  op  May  22,  1901. 

The  act  of  March  2,  1901,  authorizes  the  President  of  the  United 
States  to  appoint  a  commission  of  five  members,  "whose  duty  it  shall 
be,  and  it  shall  have  jurisdiction,  to  receive,  examine,  and  adjudicate 
all  claims  of  citizens  of  the  United  States  which  the  United  States 
agreed  to  adjudicate  and  settle  by  the  seventh  article  of  the  treaty  of 
Paris,  which  terminated  the  Spanish- American  war;  and  this  Commis- 
sion is  to  observe  "the  principles  of  equity  and  of  international  law." 
The  act  further  provides  for  such  necessary  minor  oflScials  as  clerks, 
messengers,  interpreters,  and  also  for  commissioners  to  take  testi- 
mony in  cases  brought  before  the  Commission  (sec.  5).  This  Commis- 
sion is  clearly  a  judicial  body;  and  as  such  each  of  its  members,  its 
clerk,  and  its  commissioners  to  take  testimony  are  severally  author- 
ized to  administer  oaths,  and  all  persons  swearing  falsely  before  either 
of  such  officers  is  subject  to-the  penalty  of  perjury,  as  provided  by  the 
United  States  laws,  when  that  offense  is  committed  in  courts  of 
justice  (sec.  7). 

It  is  argued  from  this  that  the  Commission  can  receive  only  such 
testimony  as  is  given  subject  to  the  pains  and  penalties  of  perjury; 
and  that  as  the  commissioners  to  take  testimony  must  be  citizens  of 
the  United  States  by  the  express  terms  of  the  statute,  they  can  not  sit 
and  hear  testimony  outside  of  the  United  States,  as  the  witness  would 
not  be  liable  for  perjury  for  false  swearing  in  a  foreign  country  before 
a  United  States  officer. "  The  argument  in  detail  is  that  crime  is  local, 
and  must  be  punished  where  committed.  That  in  the  cases  mentioned 
the  commissioner  to  take  testimony  would  be  a  United  States  officer 
without  legal  standing  in  the  foreign  country,  and  that  the  laws  of  said 
country  would  not  recognize  any  false  swearing  before  him  as  perjury; 
and  even  if  the  United  States  ^ould  punish  perjury  committed  under 
such  circumstances,  it  can  not  arrest  the  offender  nor  extradite  him. 

The  result  of  this  contention  is  that  no  commissioner  to  take  testi- 
mony could  act  in  the  island  of  Cuba,  which  is  foreign  territory. 

It  is  respectfully  submitted  that  the  statute  can  not  bear  any  such 
interpretation. 

I.  A  consideration  of  tJie  language  of  the  statute  itself 

There  is  no  express  prohibition  of  taking  testimony  in  Cuba  or  any 
foreign  country  oy  a  commissioner  appointed  for  that  purpose.  The 
only  limitation  on  the  power  of  the  Commission  to  take  testimony  in 
any  legal  and  customary  way  it  sees  fit  is  that  commissioners  for  that 
purpose  must  be  citizens  of  the  United  States.     It  is  purely  a  matter 
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of  deduction  or  argument,  in  the  manner  set  out,  if  any  further  lim- 
itation is  intended  oy  Congress. 

Such  deduction  or  argument  is  based  on  two  provisions  of  the  stat- 
ute— that  the  Commission  has  power  to  administer  oaths,  and  false 
swearing  before  its  officers  is  perjury,  hence  it  can  hear  only  testimony 

e'ven  under  the  penalties  of  perjury;  and  that  only  citizens  of  the 
nited  States  may  be  commissioners  to  take  testimony.  If  any  other 
explanation  can  be  given  for  these  provisions  other  than  an  intent  to 
bar  commissioners  from  acting  in  Cuba,  the  argument  is  weakened 
and  the  deduction  is  less  deducible. 

The  power  to  administer  oaths  is  necessary  and  usual  in  creating  a 
bodv  with  judicial  functions.  It  will  be  shown  later  that  all  the  courts 
of  tne  United  States  take  testimony  by  commissioners  in  foreign  coun- 
tries; hence  the  more  patent  deduction  from  the  power  to  administer 
oaths  and  the  punishment  of  false  swearing  as  perjury  is  that  the  Com- 
mission is  put  on  a  par  with  the  other  courts  of  the  united  States  and 
should  follow  their  established  procedure. 

Another  explanation  can  be  given  for  the  limitation  of  citizenship. 
These  claims  are  peculiar  in  that  they  all  arise  out  of  the  acts  of  Sf>an.- 
ish  troops  or  Cuban  insurrectionists  in  a  foreign  country.  The  major- 
ity of  witnesses  will  be  Cubans,  whose  sjrmpathies,  and  in  most  cases 
whose  interests,  are  in  favor  of  the  claimants.  There  is,  riehtly  or 
wrongly,  at  present  a  strong  hostile  feeling  against  the  United  Stetes 
among  Cubans,  and  in  any  event  the}'^  will  not  pay  anjr  part  of  the  taxes 
which  must  be  levied  to  pay  the  awards.  These  circumstances  seem 
to  be  a  sufficient  reason  for  making  only  United  States  citizens  eligible 
for  the  auasi-judicial  position  of  commissionei-s  to  take  testimony. 
The  well-known  corruption  of  the  Cuban  bench  and  bar  is  an  additional 
reason.  These  facts  are  sufficient  to  explain  this  limitation,  and  it  is 
therefore  clear  that  it  is  not  a  necessary  and  unavoidable  inference 
from  the  language  of  the  statute  that  such  limitation  of  citizenship 
carries  with  it  the  inability  of  such  commissioners  to  take  testimony 
in  Cuba. 

II.  Tlie  Comiiihmm.  is  a  judicial  body^  and  except  wliere  jyrohihited 
hy  statute  shoidd  exercise  the  pmcers  of  united  States  courts  in  general 
andfoUmii)  the  general  practice  ofitsjmliciary. 

The  Commission  is  clearly  a  judicial  body;  it  is  not  only  to  receive 
claims,  but  to  ''  adjudicate"  them.  It  can  make  its  own  rules  of  prac- 
tice and  procedure.  It  appoints  its  own  officers  and  determines  the 
fees  of  some  of  them.  There  is  no  appeal  from  its  decisions  except 
that  the  Commission  may  certify  facts  and  questions  of  law  to  the 
United  States  Supreme  Court  for  the  latter's  decision.  The  Commis- 
sion is  in  fact  a  special  court  of  claims,  and  as  such  is  a  part  of  the 
general  judicial  svstem  of  the  United  States.  The  statute  in  its  gen- 
eral outlines  follows  that  establishing  the  Court  of  Claims.  All 
expenses,  including  salaries,  are  to  be  paid  by  the  Department  of 
Justice;  the  fees  of  commissioners  to  take  testimony  are  limited  by  the 
fees  received  by  commissioners  of  United  States  courts;  a  special 
assistant  attorney -geneml  is  appointed  to  represent  the  Government; 
the  punishment  for  perjury  is  the  same  as  if  committed  in  the  United 
States  courts,  and,  in  brief,  the  duties  of  this  Commission  could  be 
equally  well  performed  by  any  of  the  existing  courts  of  the  United 
States  without  altering  this  statute  had  Congress  seen  fit  to  so  direct. 
There  is  not  a  word  in  this  statute  that  directs  an  extraordinary  pro- 
cedure or  a  radical  change  in  preexisting  judicial  procedure. 
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III.  ^^ It  ispremimed  tJtat  the  legislature  doeM  not  intend  to  make 
unnece^ary  changes  in  the  preexisPing  body  of  law.  The  construction 
of  a  statute  will  therefore  be  such  as  to  avoid  a/ny  change  in  thejyt^ior 
laws  beyond  rchat  is  necessary  to  effect  the  specific  purpose  of  the  act  in 
qiiention.'^^     (Black  on  Interpretation  of  Laws,  p.  118.) 

Later  on  this  memorandum  will  endeavor  to  show  conclusively  that 
to  bar  a  commi«*sioner  to  take  testimony  from  taking  it  in  Cuba  will 
effect  a  change  in  the  statute  law  and  practice  of  the  United  States 
courts  established  and  followed  for  over  a  century.  The  intent  to  so 
radically  revolutionize  the  United  States  law  and  pi-actice  must  appear 
beyond  perad venture  to  justify  the  revolution;  it  must  be  by  express 
enactment  in  appropriate  terms;  and  no  such  enactment,  it  is  submitted, 
is  in  this  statute  of  March  2,  1901,  in  terms  or  by  necessary  impli- 
cation. 

IV.  Ecer  since  the  judicial^  act  of  1789  {sec.  30^  U.  S.  H.  5., 
S63S)  the  United  States  courts  have  taken  testimony  in  foi'eign  conn- 
tries  hy  a  commissioner  navied  hy  the  court  under  a  dedimits  potestatetn; 
and  the  7iatianality  of  eitJier  the  commissioner  or  the  witnesses  has  iiever 
affected  the  validity  of  such  testimo7iy» 

Under  the  statute  cited  there  are  only  two  ways  of  taking  testimony 
in  a  foreign  country,  one  by  commission,  the  other  by  letters  rogatorv. 
Letters  rogatory  may  issue  under  the  statute  but  only  ''upon  satis- 
factory proof  that  the  authorities  abroad  will  not  allow  the  testimony 
to  be  taKen  in  any  other  manner."  (Foster's  Federal  Practice,  p.  524; 
Gross  V.  Palmer,  105  Fed.  Rep.,  833  (Nov.,  1900.) 

As  a  matter  of  fact  letters  rogatory  are  obsolete,  and  the  ordinary 
everyday  practice  is  to  take  testimony  by  a  commissioner  appointed 
for  that  purpose  by  the  court. 

The  United  States  Supreme  Court  in  1839  said  of  certain  depositions: 

They  would  have  been  inadmissible,  they  not  having  been  taken  under  a  commis- 
sion, which  is  the  only  mode  by  which  depositions  in  a  foreign  country  can  be  taken. 
(Stein  r.  Bowman,  13  Peters,  209. ) 

This  doctrine  was  earlier  enunciated  by  Mr.  Justice  Washington, 
sitting  at  circuit  in  1818,  in  the  case  of  Evans  r.  Hettick  (3  Wash.,  408). 

As  far  back  as  1805  we  find  that  testimony  was  taken  in  England 
under  a  commission.  (Gupp^.  Brown,  4  DalL,  410.)  (The  deposition 
was  ruled  out  as  improperly  returned,  but  held  otherwise  good.) 

Commissions  are  used  to  take  testimony  in  foreign  countries  in 
criminal  cases  in  the  United  States  courts.  (United  States  v.  Wilder, 
14  Fed.  Rep.,  393;  cf.  United  States  v,  Cameron,  15  Fed.  Rep.,  794.) 

In  the  United  States  courts,  sitting  as  a  court  of  law  (Peters  v.  Pro- 
vost, 1  Paines  C.  C,  64),  or  as  a  court  of  equity  (Bischoffsheim  v. 
Salzer,  10  Fed.  Rep.,  1);  or  as  an  admiralty  court  (The  Infanta  Ab. 
Adm.,  263);  and  in  the  Court  of  Claims  (Rules  39  and  42). 

The  greatest  latitude  is  given  to  the  court,  both  b}'  statute  and 
court  rules,  in  selecting  the  commissioner  and  in  the  procedure  to  be 
followed  in  taking  and  returning  the  deposition.  (Cunningham  v, 
Otis,  1  Gall.,  166,  1812.) 

Anvone,  whether  an  officer  or  not,  mav  be  appointed.  (Jermain  v. 
Stewart,  12  Fed.  Rep.,  271.) 

The  wife  of  the  witness  to  be  examined  may  be  appointed.  (Ship 
Norway,  1  Ben.,  121,  1868.) 

The  examination  may  be  oral  (N.  C.  R.  R.  Co.  v.  Drew,  3  Wood, 
692)  or  the  direct  examination  on  interrogatories  and  the  cross- 
examination  oral.     (Bischoffsheim  v,  Salzer,  10  F®^-  I'®P-»(J-))OQle 
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The  witnesses  need  not  necessarily  be  nameii.  (The  Infanta  Ab. 
Adm.,  263;  Parker  v.  Nixon,  1  Bald.,  291.) 

And  a  commission  may  even  issue  to  a  foreign  country  when  we 
are  at  war  with  it.     (Peters  v.  Provost,  1  Paines  C.  C,  64,  on  appeal.) 

In  all  these  cases  cited  and  under  all  these  extraordinary  circum- 
stances the  United  States  courts  have  held  that  testimony  taken  in  ik 
foreign  land,  by  commissioners  whom  the  courta  themselves  named, 
was  admissible  in  every  branch  of  the  courts,  and,  moreover,  was  the 
only  way  of  bringing  such  testimony  before  the  court.  No  case  has 
been  found,  and  it  is  not  presumptuous  to  say  none  can  be  found, 
where  the  citizenship  of  the  commissioner  or  of  the  witness  has  been 
urged  as  a  means  of  excluding  the  testimon}';  in  fact,  in  cases  of  vast 
importance  American  citizens  have  been  named  as  commissioners  to 
take  testimony  of  British  subjects  and  of  Americ*ans  in  England,  and 
such  depositions  have  been  read  in  court  without  objection. 

The  practice  of  all  United  States  courts  since  their  origin  is  thus 
shown.  An}^  intent  of  Congress  in  this  act  adding  an  auxiliary  body 
to  the  judicial  system  to  change  this  practice  and  repeal  its  former 
laws  must  be  plain,  direct,  and  unavoioable. 

It  is  submitted  that  no  such  intent  existed,  is  not  expressed,  is  not 
implied  in  this  act  of  March  2,  1901,  and  that  the  more  reasonable 
and  obvious  deduction  is  that  this  commission  should  conform  to  the 
settled  practice,  even  if  that  seems  logically  undesii-able. 

V.  ^'It  is  Resumed  that  the  Ugislature  never  intends  its  enactments  to 
wm'kpuhUc  inconvenience  or  private  hardship^  and  if  a  statute  is  doubt- 
ful or  amhigiious^  or  fairly  oven  to  more  than  one  construction^  that  con- 
straction  should  he  adcrptea  which  will  avoid  such  7'esults,'^'^  (Blacky 
Interpretation  of  Laws,  102;  United  States  v,  Fisher,  2  Cranch  358, 
at  p.  386.) 

All  the  claims  over  which  this  Commission  has  jurisdiction  are  for 
acts  committed  in  Cuba.  It  is  safe  to  say  not  over  one  witness  to  them 
out  of  a  hundred  resides  in  the  United  States.  Cuba  is  still  very  poor, 
and  the  claimants  are  chiefly  those  who  have  lost  valuable  plantations, 
houses,  and  other  property  during  the  five  years'  continuance  of  war, 
burning,  concentration,  and  reconcentration.  If  these  claimants  are 
forced  to  pay  all  their  witnesses  for  the  time  and  expense  needed  for 
a  journey  to  the  United  States,  it  will  be  a  most  serious  private  hard- 
ship; in  many  cases  will  make  it  impossible  for  them  to  prove  their 
claims,  and  debar  them  from  their  rights. 

The  only  claimants  who  have  any  standing  before  this  Conamission 
under  the  terms  of  the  treaty  of  Paris  are  United  States  citizens  (Art. 
VII),  and  it  can  hardly  be  the  intent  of  Congress  to  debar  our  citizens 
from  proving  their  claims  unless  most  clearly  and  unequivocally 
expressed. 

There  was  very  little  debate  over  the  passage  of  the  act  creating  the 
Commission,  but  on  its  final  appearance  in  the  Senate,  the  Senator  in 
charge  of  the  bill  stated  that  its  object  was  to  discharge  an  obligation 
already  solemnly  assumed  by  our  nation  by  treaty,  ana  that  such  obli- 
gation must  be  met.  It  was  hardly  the  intention  of  that  august  body 
to  meet  such  a  solemn  obligation  only  in  form,  and  really  prevent 
many  of  these  claimants  from  enforcing  it. 

If  this  objection  to  testimony  taken  by  commissioners  for  that  pur- 
pose in  Cuba  prevails,  it  is  on  the  ground  that  such  testimony  is  not 
taken  under  tne  pains  and  penalties  of  perjury. 
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There  is,  however,  a  very  stringent  law  against  perjury  now  ia 
force  in  Cuba,  declaring  persons  guilty  of  perjury  who  swear  falsely 
after  taking  an  oath  or  aflSrmation  "before  any  competent  court, 
judge,  official,  or  proper  person  in  any  proceedingfe,  civil  or  criminal, 
or  other  case  in  which  said  oath  (or  other  affirmative  form^  shall  be 
administered  by  law."  The  punishment  is  from  one  to  twelve  years' 
imprisonment  (General  Orders,  No.  116,  series  1890,  headquarters 
Division  of  Cuba).  The  witnesses  can  be  made  subject  to  this  law  by 
requiring  them  to  swear  to  their  depositions,  when  completed,  before 
a  Cuban  official  or ''proper  person  "  authorized  to  administer  oaths, 
in  addition  to  swearing  to  it  before  the  commissioner  appointed  to 
take  it  under  the  authority  vested  by  this  act  in  the  Commission.  This 
will  comply  with  every  requisite  of  the  act  and  give  to  such  testimony 
the  additional  weight  desired  of  being  under  the  pains  and  penalties  of 
perjury. 

If  this  step  does  not  seem  sufficient,  and  the  Commission  desires 
extraordinary  protection  against  possible  perjured  testimony,  it  can 
request  an  amendment  of  tne  Cuban  law  recognizing  the  office  of  its 
commissioner  to  take  testimony  and  making  false  swearing  before  him 
perjury  under  this  statute.  Such  an  amendment  can  be  made  by 
executive  order  of  the  President  of  the  United  States  or  of  the  mili- 
tary governor  of  Cuba,  and  being  a  law  duly  promulgated  by  the 
government  of  Cuba  (both  de  facto  by  military  occupation  and  de  jure  by 
the  treaty  of  Paris),  would  be  the  law  of  the  land.  Sections  4071-4074 
of  the  United  States  Revised  Statutes  would  serve  as  a  model  of  such 
a  law,  adding  to  them  the  penalty  for  perjury  and  omitting  the  restric- 
tion of  the  examination  to  framed  interrogatories,  leaving  the  Com- 
mission free  to  decide  in  each  case  the  form  of  such  examination. 

Testimony  taken  in  Cuba  under  such  law,  where  the  witnesses  live, 
would  be  far  safer  than  if  the  same  witnesses  testified  in  the  United 
States  and  then  returned  to  their  homes.  In  the  former  case  they 
would  be  liable  to  punishment  at  their  homes;  in  the  latter  only  in  a 
foreign  country  which  they  might  or  might  not  visit,  and  to  which 
they  probably  could  not  be  brought  by  extradition  process,  not  being 
United  States  citizens. 

Respectfully  submitted. 

Osgood  Smith. 

May  22,  1901. 


9.  Memorandum  made  by  William  E.  Fuller,  Assistant  Attorney-General, 
submitted  june  29,  1901. 

No.  9. 

A  careful  reading  of  the  act  of  March  2, 1901,  ceitainly  will  convince 
any  lawyer  that  it  was  hastily  drawn  and  passed  at  the  closing  session 
of  a  long  Confess,  and  that  it  must  necessarily  be  amended  before  this 
Commission  din  properly  perform  the  functions  which  were  intended 
by  its  creation. 

The  judiciary  act,  Title  13,  Revised  Statutes  of  the  United  States,  1878, 
shows  that  the  United  States  district  and  circuit  courts  have  very  little 
inherent  power.  It  will  be  noticed  that  the  powers  in  reference  ta 
testimony,  obtainine  witnesses,  execution  of  processes,  etc.,  are  speci- 
fically  set  forth  in  (tetail. 
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The  law  establishing  what  is  known  as  the  Alabama  court,  June  23, 
1874,  is  similar  to  the  one  creating  this  Commission,  with  this  difference 
that  the  Alabama  court  is  given  specific  powers  which  are  entirely  want- 
ing in  the  act  of  March  2,  1901. 

1  do  not  wish  to  be  understood  that  testimony  can  not  be  taken  and 
received  b}'^  this  Commission  under  the  act,  but  I  do  maintain  that 
jou  can  not  compel  testimony  to  be  taken  anj^where  in  any  case  before 
this  Commission,  nor  have  you  power  to  execute  your  mandates. 

The  only  direct  provision  giving  power  to  this  Commission  is  in 
section  4  of  the  act,  which  reads  as  follows: 

Sec.  4.  That  the  Commission  is  empowered  to  make  all  necessary  or  convenient 
and  proper  rules  and  regulations  of  practice  and  procedure  for  the  transaction  of  its 
business. 

Would  it  be  held  if  the  above  section  and  nothing  more  had  been 
passed  in  the  organization  of  the  United  States  district  and  circuit 
courts  that  said  courts  would  have  had  the  inherent  ]jower  to  adopt 
rules  in  reference  to  the  taking  of  testimony  and  how  witnesses  should 
be  brought  before  commissioners  or  courts?  If  so,  why  was  it  deemed 
necessary  to  give  the  specific  power  in  section  after  section  in  the 
judiciary  act.  Compare  the  above  section  4  of  the  act  of  March  2, 
1901,  with  section  3  of  the  Alabama  court  act,  and  you  will  find  that 
section  3  not  onlv  contains  the  substance  of  section  4  of  the  act  of 
March  2,  1901,  but  is  also  given  specifically  the  power  of  the  United 
States  district  and  circuit  courts.     Said  section  is  as  follows: 

Sec.  3.  That  the  said  court  be,  and  it  is  hereby,  authorized  to  publish  notice  of  its 
sessions  and  to  make  all  needful  rules  and  regulations  not  contravening  the  laws  of 
the  United  States  or  the  provisions  of  this  act  for  regulating  the  forms  and  mode  of 
procedure  before  the  said  courts  and  for  carrying  into  full  and  complete  effect  the 
provisions  of  this  act.     Such  rules  and  mode  of  procedure  shall  conform,  so  farag 

gracticable,  to  the  mode  of  procedure  and  practice  of  the  circuit  court  of  the  United 
tates;  and  the  said  court  is  hereby  vested  with  the  same  powers  now  possessed  by 
the  circuit  and  district  courts  of  the  United  States  to  compel  the  attendance  and 
testimony  of  parties,  claimants,  and  witnesses,  to  preserve  oraer,  and  to  punish  for 
contempts;  and  in  all  claims  which  shall  be  presented  before  said  court  the  person  or 
persons  prosecuting  such  claim  shall  be  deemed  the  complainant  and  the  United 
States  shall  be  deemed  the  respondent.  And  said  courts  shall  have  power  to  compel 
the  production  of  any  books  or  papers  deemed  material  to  the  consideration  of  any 
claim  or  matter  pending  thereon. 

It  will  be  noticed  from  the  foregoing  granting  of  powers  that  the 
Alabama  court  had  the  same  power  as  possessed  by  the  district  and 
circuit  courts  of  the  United  States  to  compel  the  attendance  and  testi- 
mony of  parties,  claimants,  and  witnesses,  to  preserve  order,  and 
to  punish  for  contempts.  If  it  was  not  necessary  to  grant  the  fore- 
going po Wei's,  whj^  did  Congress  do  so?  There  is  an  entire  absence  of 
any  such  provisions  in  the  act  of  March  2,  1901. 

The  act  of  March  2, 1901,  provides  for  no  method  or  power  to  enforce 
order.  If  this  Commission  has  power  to  issue  a  process  for  a  witness, 
how  and  b}^  what  process  shall  it  be  served? 

Section  6  of  the  Alabama  court  act  provides— 

That  the  marshal  of  the  United  States  for  the  District  of  Columbia,  or  his  deputies, 
shall  serve  all  process  issued  by  said  court,  preserve  order  in  the  place  of  sitting,  and 
execute  the  orders  of  said  court. 

The  act  organizing  this  Commission  provided  no  marshal  or  officer 
to  serve  its  orders.  If  jrou  should  issue  a  warrant  for  a  witness,  how 
could  it  be  served  ?    It  is  a  question  if  you  have  power  given  you  to 
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maintain  order  in  court  by  the  fixing  of  tines  or  fix  a  penalty  for 
contempt. 

In  the  case  of  Frederick  A.  Schreiber  et  al.  v.  The  United  States 
(see  Davis  Report,  124  and  125),  Judge  Porter,  in  considering  the  power 
of  the  court  to  amend  petitions,  stated: 

The  court  of  commissioners  of  Alabama  claims  was,  by  the  act  of  June  23,  1874, 
constituted  a  court,  not  in  form  merely,  but  in  every  essential  attribute  of  a  court. 
It  is  called  a  court,  and  its  members  are  designated  as  judges.  It  is  required  to  meet 
and  organize  as  a  court.  It  is  empowered  to  compel  the  attendance  of  parties  and 
witnesses,  to  administer  oaths,  to  preserve  order,  to  punish  for  contempts,  and  to 
enforce  the  production  of  books  and  papers.  It  is  required  to  hear  and  consider  the 
all^ations  and  proofs  of  the  parties,  to  keep  a  record  of  its  proceedings,  to  enter 
judgments,  and  to  exercise,  for  certain  purposes,  the  powers  possessed  by  the  circuit 
and  district  courts  of  the  United  States.  Its  jurisdiction  is  certainly  limited  to  a  par- 
ticular class  of  subjects,  but  within  the  range  of  its  jurisdiction  its  power  to  hear,  to 
decide,  and  to  enter  judgment  is  as  complete  as  could  be  claimed  for  any  court  of  the 
most  enlarged  jurisdiction.  If,  therefore,  nothing  further  was  said  in  the  act  of  Con- 
gress in  regard  to  our  powers,  I  would  not  have  the  least  hesitation  in  holding  that 
m  respect  to  the  amendment  of  pleadings,  in  cases  cognizable  by  it,  this  court 
possessed  the  same  power  which  we  have  found  to  belong  generally  to  other  courts.. 

But  there  is  one  provision  which  ought  to  be  conclusive  of  the  question.  The 
third  section  of  the  act  of  1874  authorizes  the  making  of  rules  for  regulating  the  forms 
and  mode  of  procedure  before  the  court,  provides  tnat  "  such  rules  and  mode  of  pro- 
cedure shall  conform,  as  far  as  practicable,  to  the  mode  of  procedure  and  practice  of 
the  circuit  courts  of  the  United  States."  This  is  the  only  test  to  which  our  powers 
are  subjected.  We  are  to  do  that  which  the  circuit  courts  of  the  United  States  may 
do  in  everything  relating  to  practice  and  procedure. 

As  to  the  power  of  the  Court  of  Claims  to  issue  subpoenas  for  wit- 
nesses, etc.,  see  section  1082. 
June  29,  1901. 


Notes  used  in  Argument  of  Alexander  Porter  Morse,  Assistant  Attorney  for 
THE  United  States,  June  29,  1901. 

Consideration  of  this  question  involves  mediately  an  inquiry  into 
the  character  and  powers  of  this  Commission  under  the  provisions  of 
the  act  of  March  2,  1901. 

The  grant  of  jurisdiction  is  found  in  section  1,  which  is  in  these 
terms:  The  Commission 

Shall  have  jurisdiction  to  receive,  examine,  and  adjudicate  all  claims  of  citizens  of 
the  United  States  against  Spain  which  the  United  States  agreed  to  adjudicate  and 
settle  by  the  seventh  article  of  the  treatv  concluded  between  the  United  States  and 
Spain  on  the  10th  day  of  December,  A.  D.  1898. 

This  section  manifestly  confers  judiciary  power  upon  the  Commis- 
sion; but  the  extent  of  that  power  may  be  a  question  which  can  only 
be  intelligently  and  satisfactorily  consiaered  by  reference  to  other  sec- 
tions of  the  act  which  has  reference  to  the  exercise  of  judiciary  power. 
Section  4  following  the  grant  of  jurisdiction  empowers  the  Commis- 
sion '^to  make  all  necessary  or  convenient  and  proper  rules  and  regula- 
tions of  practice  and  procedure  for  the  transaction  of  its  business." 

Section  5,  among  other  things,  empowers  the  Commission  to  ^'ap- 
point one  or  more  commissioners,  wnose  duty  it  shall  be  to  take  testi- 
mony in  such  cases  as  may  be  brought  before  said  Commission."  And 
''such  commissioners  to  take  testimonv  shall  be  citizens  of  the  United 
States,  etc." 

S.  Doc.  94 1 

Digitized  by  VjOOQIC 


50        TAKING    OF    DEPOSITIONS    OUTSIDE    OF    UNITED   STATES. 

Section  7  provides — 

That  each  of  the  said  commissioners  and  the  clerk  and  each  of  the  commission- 
era  to  take  testimony  shall  have  authority  to  administer  oaths  in  all  proceedings 
before  the  Commission,  and  ever>'  person  knowingly  and  willfully  swearing  or 
affirming  falsely  in  any  such  proceedings  shall  l)e  deemed  guilty  of  perjurv,  and 
shall,  upon  conviction,  suffer  the  punishment  provided  by  the  laws  of  the  tnited 
States  for  that  offense,  when  committed  in  its  courts  of  justice. 

These,  it  is  believed,  are  all  the  provisions  in  the  act  which  bear 
immediatei}'  upon  the  question  proposed  to  be  discussed.  It  appears 
that  no  negative  or  exclusionary^  provision  is  found  in  the  act  as  to 
places  or  countries  or  territorial  location  limiting  the  power  of  the 
commissioners  appointed  b}'  the  President  under  the  act,  or  of  the  com- 
missioners to  take  testimony  authorized  to  be  appointed  by  the  Spanish 
Treaty  Claims  Commission.  The  only  qualification  in  respect  to  the 
latter  is  that  they  ''shall  be  citizens  of  the  United  States."  In  the 
absence  of  an}^  limitation  as  to  territory,  place,  or  country  in  which 
testimony  may  be  taken  in  cases  pending  before  this  Commission  the 
fair  inference  is  that  it  mav  be  taKen,  if  the  power  exists,  in  any  place, 
territory,  or  country  in  which  testimony  ma}'  be  sought  or  obtained 
in  support  of  or  in  opposition  to  claims  pending  before  this  Commis- 
sion. If  this  inference  naturally  follows,  then  testimony'  intended  for 
use  before  this  Commission  may  be  taken  by  the  commissioners 
appointed  by  the  President  or  by  the  commissioners  appointed  by  the 
Spanish  Treaty  Claims  Commission  in  a  proper  case,  wherever,  by 
affirmative  permission,  allowance,  or  usage,  in  the  place,  territory,  or 
country  where  the  testimony  is  sought  to  be  taken.  The  particular 
method  or  machinery  by  which  such  testimony  is  or  may  be  taken  is 
matter  for  after  consideration.  The  question  here  is  one  of  power  and 
authority,  and  if  these  exist  the  method  of  its  exercise  may  be  subject 
for  consideration  hereafter  as  cases  arise.  If  there  is  no  power  or 
authority  to  take  testimony  anywhere  outside  of  the  United  States, 
then  there  is  no  present  occasion  to  consider  particular  details  as  to 
the  exercise  of  the  power  which  is  denied  or  which  does  not  exist. 

It  will  be  seen  from  what  has  just  been  stated  that  the  Question 
may  be  divided  into  two  principal  branches.  The  first  would  refer 
to  the  powers  possessed  by  members  of  the  Spanish  Treaty  Claims 
Commission,  and  the  second  would  refer  to  the  commissioners  to  be 
appointed  to  take  testimony  under  provision  of  section  5  of  the  act. 
Wnile  this  may  not  be  a  material  consideration  at  this  time  it  may 
become  one  of  practical  importance,  and  may  aid  somewhat  in  reaching 
a  correct  conclusion  as  to  the  possession  of  and  the  exercise  of  the 
power  to  take  testimony.  For  it  may  be  that,  under  circumstances 
which  may  be  readily  appreciated,  there  would  be  no  question  as  to  the 
competency  of  the  members  of  the  Spanish  Treaty  Claims  Commission 
to  take  testimony  anywhere;  it  might  be  a  question  as  to  whether  the 
commissioners  appointed  to  take  testimony  would  not  be  limited,  both 
as  to  time  and  place,  by  provisions  and  limitations  which  the  members 
of  the  Commission  might  conclude  to  impose. 

II.  If  it  be  conceded  that  the  act  of  Congress  contains  no  limitation 
as  to  the  place,  territory,  or  country  in  which  testimony  may  be  taken 
in  cases  pending  l^efore  the  Commission — and  leaving  aside  for  the 
present  any  consideration  of  the  controlling  fact  that  all  the  claims 
over  which  the  Commission  has  received  jurisdiction  arose  in  foreign 
territory,  to  wit,  in  the  island  of  Cuba — it  may  be  objected  that  the 
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act  contains  no  aflSrmative  grant  of  power  or  authority  to  take  testi- 
mony in  any  place,  territory,  or  country  outride  of  the  United  States. 
Two  principal  grounds  seem  to  be  suggested  in  support  of  the  view 
that  no  testimony  may  be  taken  outside  of  the  united  States:  The 
first  is  founded  upon  a  general  rule,  which  it  is  claimed  is  general  if  not 
universal,  in  American  jurisprudence,  and  this  is  that  the  grant  of  judi- 
cial power  by  constitutional  or  legislative  authority  must  aflSrmatively 
and  plainly  appear,  and  that  in  tne  absence  of  such  clear  and  affirma- 
tive expression  the  power  does  not  exist;  the  second  ground  of  objection 
seems  to  be  that  the  act  limits  the  penalty  imposeafor  false  swearing 
in  proceedings  before  the  Commission  to  such  as  is  imposed  ^'by  the 
laws  of  the  United  States,  when  committed  in  its  courts  of  justice." 

Of  these  objections  in  their  order: 

1.  If,  as  has  been  stated  above,  and,  as  we  think,  may  not  be  suc- 
cessfully controverted,  the  act  of  Congress  confers  judiciary  power 
upon  this  Commission,  so  far  at  least  as  the  exercise  of  the  same  may 
be  necessary  to  execute  the  functions  imposed  upon  it,  the  onl^  serious 
question  here  involved  has  reference  to  the  extent  of  the  judiciary 
power  so  granted.  As  to  this  it  may  be  said  that  a  grant  of  judicial^ 
power  must  be  coextensive  with  the  duties  imposed,  otherwise  it 
would  be  an  idle  measure.  It  is  true  that  in  the  United  States  the 
legislative  branch  of  the  Government  sometimes  sparingly  and  guard- 
edly grants  judiciary  power,  and  that  sometimes  the  acts  conferring 
it  contain  specific  limitations  upon  the  exercise  of  the  power.  As 
has  been  said: 

The  jurisdiction  of  the  courts  of  the  United  States,  depending  exclusively  on  the 
Constitution  of  the  United  States  and  the  laws  made  m  pursuance  thereof,  it  is 
necessary  in  a  circuit  court  of  the  United  States  to  set  forth  the  citizenship  (or  alien- 
age, where  a  foreigner  is  concerned)  of  the  respective  parties  in  order  to  bring  the 
case  within  the  jurisdiction  of  the  court.  (Bingham  v.  Cabot,  etc.,  3  Dall.,  382; 
Capron  v.  Van  Noorden,  2  Cranch,  126;  Montalet  r.  Murray,  id.,  47;  Jackson,  etc.^ 
V.  Ashton,  8  Peters,  148;  Robinson's  Practice,  vol.  5,  pp.  19-20.) 

There  are  two  general  methods  by  which  testimony  is  obtained  in 
courts  of  the  United  States  outside  the  territory  or  the  jurisdiction  of 
the  court  having  cognizance  of  the  cause.  The  first  is  by  commission 
issued  by  the  trial  court  to  some  person  or  persons  authorizing  the 
taking  of  testimony  beyond  the  jurisdiction;  the  second  is  by  the 
issue  by  the  trial  court  of  letters  rogatory  addressed  to  the  court  or 
judges  of  a  court  or  tribunal  sitting  beyond  the  territory  and  juris- 
diction of  the  trial  court.  The  judiciary  act  of  September  24,  1789 
(1  Stat.  L.,  88-90),  contains  specific  provisions  for  the  taking  of  depo- 
sitions de  bene  esse  and  for  the  issue  of  commissions  dedimus  potes- 
tatem.  The  provision  as  to  the  latter  is  contained  in  a  proviso  in 
section  30  of  the  act  cited  and  is  to  this  eflfect: 

That  nothing  herein  shall  be  construed  to  prevent  any  court  of  the  United  States 
from  g[ranting  a  dedimus  potestatem  to  take  depositions  according  to  common  usage, 
when  it  may  oe  necessary  to  prevent  a  failure  or  delay  of  justice. 

When  a  foreign  government  refuses  to  suffer  the  commission  to  be 
executed  within  its  jurisdiction,  the  circuit  court  maj  issue  letters 
rogatory  for  the  purpose  of  obtaining  testimony  according  to  the  form 
and  practice  of  the  civil  law.  (Nv?[son  et  al.  v.  The  United  States, 
Peters  C.  C.  R.,  255;  Buddicum  v.  Kirk,  3  Cranch,  293.) 

Depositions  taken  ac*cording  to  the  proviso  in  the  thirtieth  section  of 
the  judiciary  act  of  1789,  under  a  dedimus  potestatem,  according  to 
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common  usage,  when  it  may  be  necessary  to  prevent  a  failure  or  delay 
of  justice,  are  under  no  circumstances  to  be  considered  as  taken  de  bene 
esse.     (Sergent's  Lessee  v,  Biddle,  4  Wheat.,  508.) 

The  procedure  in  regard  to  the  taking  of  the  testimony  of  witnesses 
outside  of  the  jurisdiction  of  the  court  where  the  cause  is  pending  is 
thus  stated  by  Greenleaf  (Evidence,  vol.  1,  part  3,  sec.  320); 

If  the  witness  resides  abroad,  out  of  the  jurisdiction,  and  refuses  to  attend,  or  is 
sick  and  unable  to  attend,  his  testimony  can  be  obtained  onlj;  by  taking  his  deposi- 
tion before  a  magistrate  or  before  a  commissioner  duly  authorized  by  an  order  of  the 
court  where  the  cause  is  pending;  and  if  the  commissioner  is  not  a'judge  or  magis- 
trate, it  is  usual  to  require  that  he  be  first  sworn.  This  method  of  obtaining  testimony 
from  witnesses  in  a  foreign  country  has  always  been  familiar  in  the  courts  of 
admiralty;  but  it  is  also  deemed  to  be  within  the  inherent  powers  of  all  courts  of 
justice.  For,  by  the  law  of  nations,  courts  of  justice  of  different  countries  are 
bound  mutually  to  aid  and  assist  each  other  for  the  furtherance  of  justice;  and  hence, 
when  the  testimony  of  a  foreign  witness  is  necessary,  the  court  before  which  the 
action  is  pending  may  send  to  the  court  within  whose  jurisdiction  the  witaess 
resides  a  writ,  either  patent  or  close,  usually  termed  a  letter  rogatory,  or  a  oommie- 
sion  sub  mutuse  vicissitudinis  ontentu,  ac  in  juris  subsidium,  from  those  words  con- 
tained in  it.     (See  further  ib.,  sees.  552-555.) 

As  to  the  writ  of  dedimus  potestatem  ''according  to  common  usage,*' 
at  common  law,  see  Blackstone's  Commentaries,  volume  1,  pages  351- 
352,  354,  Sharswood's  edition,  1885,  and  notes. 

As  to  the  practice  in  the  matter  of  letters  rogatory,  see  Wharton's 
International  Law  Digest,  volume  3,  section  413;  also  House  Elx. 
Doc.  281,  Fifty-first  Congress,  second  session. 

As  to  precedents  estabfished  by  recent  acts  of  Congress,  in  the  mat- 
ter of  taking  testimony,  and  of  the  affirmative  grant  of  power  to  tri- 
bunals organized  under  such  acts,  see  act  of  Congress  for  the  creation 
of  the  Court  of  Commissioners  of  Alabama  Claims  (June  23,  1874), 
and  the  act  to  establish  a  Court  of  Private  Land  Claims,  and  to  provide 
for  the  settlement  of  private  land  claims  in  ceilain  States  ana  Terri- 
tories (March  3,  1891). 

See  also  Revised  Statutes  of  the  United  States,  sections  861-875: 

The  mode  of  proof  in  the  trial  of  actions  at  common  law  shall  be  by  oral  testi- 
mony and  exammation  of  witnesses  in  open  court,  except  as  hereinafter  provided- 
(Ib.,  861.) 

The  mode  of  proof  in  causes  of  equity  and  of  admiralty  and  maritime  jurisdiction 
shall  be  according  to  rules  now  or  hereafter  prescribed  bv  the  Supreme  Court,  except 
as  herein  specially  provided.     (Ib.,  862,  p.  163,  title  **The  judiciary.'') 

Provision  for  depositions  de  bene  esse  in  civil  causes  depending  in 
a  district  of  a  circuit  court  are  regulated  bj^  sections  863,  864,  ibid. 

Depositions  under  the  writ  dedimus  potestatem  and  in  perpetuam 
are  regulated  by  sections  866-870,  ibid. 

Provision  for  the  issue  of  commissions  or  letters  rogatory  "to  take 
the  testimony  of  any  witness  in  a  foreign  country  in  any  suit  in 
which  the  United  States  are  parties  or  have  an  interest"  is  regulated 
by  section  875,  ibid. 

The  proceeding  under  the  issue  of  letters  rogatory  is  fully  set  out 
by  Bouvier,  Law  Dictionary,  title  '^Letters  rogatory:" 

A  letter  rogatory  is  an  instrument  sent  in  the  name  and  by  the  authority  of  a  jud^ 
or  court  to  another,  requesting  the  latter  to  cause  to  be  examined,  upjon  interroj^ato- 
ries  filed  in  a  cause  depending  l)efore  the  former,  a  witness  who  is  within  the  juris- 
diction of  the  judge  or  court  to  whom  such  letters  are  addressed. 

A  conmiissionto  take  testimony  of  witnesses  is  described  as — 

An  instrument  issued  hy  a  court  of  justice,  or  other  competent  tribunal,  to  author- 
ize a  person  to  take  depositions  or  do  any  other  act  by  authority  of  such  court  or 
tribunal.      (Ib.,  title  ** Commission.") 
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A  distinguishing  feature  in  practice  between  a  letter  rogatory  and  a 
conunission  is  that  under  the  former  the  testimony  is  taken  upon 
written  inteiTogatories,  while  under  the  latter  the  examination  of 
witnesses,  though  usually  taken  upon  written  interro^tories,  may  be 
oral,  agreeably  to  the  practice  ana  procedure  of  particular  tribunals. 
(1  Peters  C.  C,  236;  Ferguson,  Manual  of  International  Law,  1,  sees. 
85,  87,  p,  385.  See  authorities  cited  by  Ferguson,  and  note  of  G.  R. 
Gillespie;  lb..  Vol.  11,  sec.  152,  p.  176,  Ferguson  Int.  Law;  1  Hoff- 
man Chancery  Practice,  482;  2  Daniel,  Chancery  Practice,  3  Amer. 
ed.  953;  1   Greenleaf,  Evidence,  sec.  320.) 

The  act  of  Congress  constituting  the  Court  of  Commissioners  of 
Alabama  Claims  contained,  among  other  provisions,  a  clause  authorizing 
each  of  the  judges  of  that  Commission  *'to  administer  oaths  and 
affirmations,  and  to  take  depositions  of  claimants,  parties,  and  wit- 
nesses, in  all  matters  pertaining  to  the  presentation  or  examination  of 
said  claims,"  and  provided  a  penalty  for  false  swearing  or  affirmation 
committed  "  before  any  officer  authorized  to  administer  oaths  or  to 
take  such  testimony,"  and  that — 

Every  such  person  so  swearing  or  affirming  falsely  as  aforesaid  shall  be  deemed 
piilty  of  perjury,  the  same  as  if  such  false  oath  or  affirmation  had  been  taken  in  a 
judicial  proceeain^  in  any  of  the  courts  of  the  United  States,  and  shall  be  liable  to 
indictment  and  trial  in  the  district  or  circuit  court  of  the  United  States  for  the  dis- 
trict in  which  such  perjury  shall  have  been  committed,  or  in  the  proper  courts  of 
the  United  States  for  the  Territory  or  District  of  Columbia  in  which  such  perjury 
shall  have  been  committed.     (Act  June  23,  1874,  sec.  10.) 

The  act  contained  the  following  provision  authorizing  the  Com- 
missioners to  make  rules  and  mwie  of  procedure  in  cases  brought 
before  them: 

That  the  said  court  be,  and  it  is  hereby,  authorized  to  publish  notice  of  its  serious 
and  to  make  all  needful  rules  and  r^^lations,  not  contravening  the  laws  of  the 
United  States  or  the  provisions  of  this  act,  for  regulating  the  forms  and  mode  of.pro- 
cedure  before  the  said  court,  and  for  carrving  into  full  and  complete  effect  the  pro- 
visions of  this  act.  Such  rules  and  mode  of  procedure  shall  conform,  as  far  as 
practicable,  to  the  mode  of  procedure  and  practice  of  the  circuit  courts  of  the  United 
States;  and  the  said  court  is  hereby  vested  with  the  same  powers  now  possessed  by 
the  circuit  and  district  courts  of  the  United  States  to  compel  the  attendance  and  tes- 
timony of  parties,  claimants,  and  witnesses,  to  preserve  order  and  to  punish  for 
contempts;  and  in  all  claims  which  shall  be  presented  before  said  court  the  person 
or  persons  prosecuting  such  claim  shall  be  deemed  the  complainant  and  the  United 
States  shall  be  deemed  the  respondent.  And  said  court  shall  have  power  to  compel 
the  production  of  any  books  or  papers  deemed  material  to  the  consideration  of  any 
claim  or  matter  pendmg  therein.     (lb.,  sec.  3. ) 

The  rule  of  the  Commission  regulating  the  procedure  in  the  matter 
of  taking  testimony  was  in  these  terms: 

Testimony  to  be  used  in  this  court  may  be  taken  before  a  commissioner  empowered 
by  any  circuit  or  district  court  of  the  Uniteii  States  to  take  testimony,  on  a  rule 
entered  of  record  in  this  court  for  that  purpose  by  either  party  in  any  pending  case, 
provided  twenty  days'  notice  be  given  to  the  adverse  party;  but  nothinj^  herein  con- 
tained shall  prevent  the  taking  of  testimony  before  any  other  person,  with  the  leave 
of  this  court,  nor  prevent  counsel  from  accepting,  by  agreement  in  writing,  a  shorter 
notice  than  twenty  days.     (Rule  VII,  lb. ) 

The  provision  for  taking  testimony  in  the  act  to  establish  a  Court  of 
Private  Land  Claims  (March  3,  1891)  was  as  follows: 

The  said  court  shall  have  i)ower  to  adopt  all  necessary  rules  and  r^ulations  for  the 
transaction  of  its  business  and  to  carry  out  the  provisions  of  this  act,  to  issue  any 
process  necessary  to  the  transaction  of  the  business  of  said  court,  and  to  issue  com- 
missions to  take  depositions,  as  pro\'ided  in  chapter  seventeen  of  title  thirteen  of  the 
Revised  Statutes  ot  the  United  States.  Each  of  said  justices  shall  have  power  to 
administer  oaths  and  affirmations.    It  shall  be  the  duty  of  the  United  States  mar- 
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shal  for  any  district  or  territory  in  which  the  court  is  held  to  serve  any  process  of  the 
said  court  placetl  in  his  hands  for  that  purpose,  and  to  attend  the  court  in  person  or 
by  deputy  when  so  directed  by  the  court. 

The  provision  for  taking  testimony  under  the  act  to  provide  for  the 
adjudication  and  payment  of  claims  arising  from  Indian  depredations, 
March  3,  1891,  was  thus  expressed: 

That  the  said  court  shall  make  rules  and  r^ulations  for  taking  testimony  in  the 
causes  herein  provided  for,  by  deposition  or  otherwise,  and  such  testimony  shall  be 
taken  in  the  county  where  the  witness  resides,  when  the  same  can  be  conveniently 
done,  and  no  person  shall  be  excluded  as  a  witness  because  he  is  party  to  or  inter- 
ested in  said  suit,  and  any  claimant  or  party  in  interest  may  be  examinea  as  a  witneae 
on  the  part  of  the  Government.  That  all  proceedings  subsequent  to  the  filing  of 
said  petition  shall  be  conducted  as  near  as  may  be  according  to  the  practice  of  the 
courts  of  equity  of  the  United  States,  except  that  the  answer  of  the  attorney  of  the 
United  States  snail  not  be  required  to  be  verified  by  his  oath,  and  except  that,  as  feir 
as  practicable,  testimony  shall  be  taken  in  court  or  before  one  of  the  justices  thereof. 
(Sec.  7,  private  land  claims  act ) 

The  Indian-depredation  act  (March  3,  1891)  does  not  contain  any 
provision  imposing  a  penalty  in  terms  for  false  swearing  and  consti- 
tuting the  same  an  offense  as  perjury. 

2.  It  will  be  seen  from  the  above  consideration  that  while  the  gen- 
eral practice  has  been  for  Congress  to  make  special  provision  for  the 
taking  of  testimony,  as  well  as  providing  a  penalt}^  for  false  swearing, 
that  such  practice  has  not  been  universal,  and  it  results  that  the  ascer- 
tainment of  the  extent  of  the  power  of  the  Commissioners  under  the 
act  of  March  3,  1901,  must  be  determined  largely  by  reference  to  the 
several  provisions  contained  in  the  entire  act. 

3.  While  the  question  in  the  form  in  which  it  is  submitted,  namely, 
"that  no  depositions  of  witnesses  can  be  taken  outside  of  the  United 
States,"  by  its  terms  applies  to  all  countries  and  territories  not  within 
the  territorial  jurisdiction  of  the  United  States,  still  the  practical 
application  may,  for  the  purposes  of  these  observations,  at  this  point 
of  the  discussion  be  fairly  limited  to  the  consideration  of  whether  tes- 
timony of  witnesses  in  support  or  in  opposition  to  claims  pending 
before  this  Commission  may  be  taken  in  the. island  of  Cuba.  It  is 
proposed,  therefore,  to  submit  some  considerations  in  this  aspect  of 
the  question. 

Leaving,  then,  aside  for  the  moment  any  consideration  as  to  the 
power  of  the  Commissioners  or  of  the  commissioners  by  it  to  be 
appointed  to  take  testimony  of  witnesses,  say,  in  Great  Britain,  France, 
or  Germany,  we  proceed  to  consider  the  question  in  relation  solely  to 
the  island  of  Cuba. 

This  consideration  naturally  leads  to  the  inquiry  as  to  what  is 
actually  the  relation  of  the  island  of  Cuba  in  its  political  aspect  to  the 
United  States.  The  Supreme  Court  of  the  United  States  in  a  recent 
case  (Henkle  v.  Neely,  180  U.  S.  Rep.,  p.  120)  had  held  that  it  is  a 
"foreign  country."  No  change,  it  is  believed,  in  the  status  has 
occurred  since  that  decision  materially  affecting  the  relations  of  Cuba 
toward  the  United  States.  The  Supreme  Court,  however,  carefully 
refrained  from  holding  that  Cuba  was  a  foreign  state;  and  the  differ- 
ence between  the  two  descriptive  terms  must  be  noticed  here.  Cuba 
may  be  a  "  foreign  country,"  but  it  is  not  yet  an  independent  state.  It 
is  under  the  dominion  and  the  suzei*ainty,  if  not  the  sovereignty,  of  tiie 
United  States.  The  actual  situation  appears  to  be  this:  The  island  of 
Cuba  is  under  the  dominion  of  the  military  power  of  the  United  States, 
which  is  exercised  by  the  executive  bi-anch  of  the  United  States  Uov- 
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eiTiment;  but  civil  government  has  also  been  provided  and  carried  on 
under  the  direction  and  authority  of  the  United  States.  Under  this 
latter  authority  civil  and  criminal  courts  have  been  continued,  abol- 
ished, organized,  or  reorganized  at  the  will  and  pleasure  of  the  domi- 
nant authority— namely,  the  United  States.  Tne  result  is  that  the 
situation  is  somewhat  anomalous,  although  it  may  have  some  parallel 
in  the  occupation  of  the  island  of  Cyprus  by  the  British  Government 
under  agreement  with  Russia.  The  analogy,  however,  may  not  be 
carried  verj'  far,  for  the  relations  of  the  United  States  to  the  people  of 
the  island  of  Cuba  are  otherwise  peculiar  and  exceptional. 

The  people  of  the  island  of  Cuba  are  dependent  for  government 
upon  the  united  States,  and  there  is  no  suzerainty,  sovereignty,  or 
sovereign  power  to-day  on  the  island  except  that  of  the  United  States, 
and  probably  there  will  not  be  any  other  tor  a  period  of  time  which 
it  is  not  possible  to  forecast.  T^he  machinery  of  local  government 
being  pi-actically  and  exclusively  under  the  dominion  of  the  United 
States,  it  is  possible  for  the  United  States  to  exercise  this  power  in  any 
way  that  does  not  contravene  public  law,  or  provisions  in  the  treaty 
of  peace  between  the  United  States  and  Spain.  What  moral  or 
pobtical  obligations  the  United  States  has  incurred,  as  the  result  of 
Congressional  action  or  of  Executive  proclamation  and  promise,  is 
aside  from  the  consideration  now  in  hand.  The  political  relations  of 
the  United  States  to  the  people  of  the  island  of  Cuba  being  such  as  it 
is  submitted  to  be,  the  United  States  possesses  the  power  to  make  any 
law  that  may  be  necessary  for  the  good  government  or  orderlj'  pro- 
cedure of  matters  national,  municipal,  and  international,  and  in  the 
exercise  of  this  power  it  could  provide  ^a  law  making  false  swearing 
by  witnesses  testifying  in  cases  before  this  Commission  pei*jury,  and 
constituting  a  proper  penalty  for  such  offense.  If  this  be  so,  and  the 
only  objection  against  testimony  in  Cuba  is  that  there  is  at  present  no 
penalty  for  such  an  offense  in  this  relation^  the  same  can  be  easily 
cured  by  a  general  order  of  the  military  governor  of  the  island. 

It  is  true,  however,  that  there  are  certain  conditions  in  Cuba  which 
are  peculiar  and  which  have  been  sanctioned  by  Executive  action  or 
legislative  enactment  on  the  part  of  the  United  States;  and  the  actual 
situation  which  is  presented  has  been  thus  modified  and  altered  as  exi- 
gencies in  the  administration  of  government  on  the  island  of  Cuba 
nave  arisen;  but,  as  has  been  suggested,  it  is  not  necessary  at  this  time 
to  enter  too  minutely  into  details  or  in  speculation.  It  is  the  condi- 
tion that  confronts  us  that  must  be  met  and  dealt  with  as  best  it  may. 

THE  SITUATION   AS  TO  THE  TAKING   OF  TESTIMONY   IN   CUBA   IN   1871. 

The  Spanish  Claims  Commission  which  sat  in  Washington,  by  agree- 
ment of  February  12,  1871,  from  1871  to  1883,  was  confronted  with 
the  difficulty  as  to  the  necessary  procedure  for  taking  the  testimony  of 
witnesses  in  Cuba  in  claims  penaing  before  it;  and  after  some  consid- 
eration the  two  Governments  entered  into  an  arrangement  by  which  a 
subcommission,  consisting  of  Spaniards  and  Americans,  was  organized 
in  the  island  of  Cuba  for  the  purpose  of  examining  such  witnesses  as 
might  be  adduced  before  them  by  either  party  in  the  respective  claims 
pending  before  the  Commission,  and  for  the  authentication  of  official 
uocuments.  By  the  constitution  of  this  subcommission  the  machinery 
was  provided  to  take  the  necessary  testimony.     The  subcommission 
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organized  and  established  its  oflSces  in  the  city  of  Habana.  (Moore, 
Int.  Arb.,  vol.  3,  pj).  2174-2180.)  Rules  were  also  adopted  by  the 
Commission  sitting  in  Washington  to  facilitate  and  aid  the  taking  of 
testimony.     (lb. ,  2180-2183.) 

This  subcommission  seemed  to  have  solved  the  difficulty  to  the 
satisfaction  of  both  parties  to  the  agreement  of  February  12,  1871. 

It  is  obvious,  of  course,  that  the  situation  in  Cuba  as  presented  to 
the  Spanish  Claims  Commission  in  1871  was  entirel}^  different  from 
what  it  is  to-day;  but  it  is  submitted  that  if  it  was  in  the  power  of  the 
two  Governments  then  parties  to  the  convention  to  provide  by  agree- 
ment for  the  convenient  procedure  to  take  testimony  of  witne^jses, 
which  was  necessary  in  order  to  adjudicate  the  claims  before  it,  it  is 
equally  within  the  power  and  competenc}'^  of  the  United  States,  in  the 
present  situation,  to  provide  the  procedure  for  taking  the  testimony 
of  witnesses  in  Cuba  in  claims  pending  before  this  Commission. 

IN  CONCLUSION. 

It  is  submitted  that  the  following  conclusions  may  be  deduced  from 
the  above  considerations:  First,  that  the  organic  act  grants  judiciary 
power  to  this  Commission;  second,  that  the  extent  of  these  powers 
may  fairly  be  ascertained  by  reference  to  the  subject-matter  submitted 
to  its  jurisdiction,  and  to  the  relative  and  appropriate  provisions  con- 
tained in  the  statute;  third,  that  the  silence  of  tne  statute  in  respect 
to  particulars  and  details  in  the  matter  of  procedure  in  taking  testi- 
mony is  not  conclusive  against  the  existence  of  these  powers;  fourth, 
that  no  conclusion  against  possession  of  the  power  to  take  testimony 
in  foreign  countries  can  be  founded  upon  the  mere  suggestion  that 
other  acts  of  Congress  have  granted  specific  jurisdiction  and  have 
indicated  the  method  of  the  exercise  of  judiciary  power  in  many  par- 
ticulars. 

Alexander  Porter  Morse, 

Assista^it  Attorney, 

June  29,  1901. 
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67th  Congress,  [  SENATE.  j  Document 

1st  Sem'rm,      (  1     No.  261. 


TAKING  OF  TESTIMONY  ABROAD. 


LETTEBS  FBOM  THE  PRESIDENT  OF  THE  SPANISH  TREATY 
CLAIMS  COMMISSION  RELATING  TO  THE  TAKING  OF  TESTI- 
MONY ABROAD. 


March  20,  1902. — Submitted,  considered,  agreed  to,  and  ordered  to  be  printed. 


Spanish  Treaty  Claims  Commission, 

Wm/ihi(/toN,  D,  a,  March  17,  1902. 

Sir:  If  3^ou  will  allow  me  a  few  words  more,  I  will  not  again  trouble 
you  about  House  bill  No.  8586,  now  in  conference,  relating  to  the 
taking  of  testimony  in  Cuba  to  be  used  before  this  Coipmission.  The 
bill  is  unnecessaiT  if  it  will  not  help  solve  the  difficulties  which  will 
arise  if  testimony  is  to  be  taken  abroad. 

The  one  fear  that  the  decisions  of  the  Commission  concerning  the 
160,000,000  of  claims  will  not  be  ratified  by  appropriations  from 
Congress  grows  out  of  the  danger  of  false  testimony  from  perjured 
witnes.ses,  which  has  been  a  familiar  and  constant  peril  in  connection 
with  claims  for  indemnity  preferred  against  national  governments. 
You  need  only  to  recall  the  Gardiner  imposition,  in  1850,  upon  the 
Mexican  Claims  Commission  (Moore  Int.  Arb.,  1255,  1265),  and  the 
vstupendous  Weil  and  La  Abra  frauds  of  1878  (Moore,  1324,  1327),  to 
be  strengthened  in  your  determination  to  exert  your  powers  to  their 
utmost  to  prevent  a  repetition  of  such  crimes  at  the  present  time. 

Immediately  after  this  Commission  was  organized  the  question  of  tak- 
ing testimony  abroad  arose.  The  facts  to  be  proved  happened  in 
Cuba,  and  the  witnesses  were  in  that  island  and  in  Spain.  The  law 
had  said  that  the  papers  already  on  file  in  the  State  Department  mi^ht 
be  examined,  ana  that  the  Commission  might  summon  and  examine 
witnesses  in  Washington.  It  had  also  said  that  special  commissionei-s 
to  take  testimony  by  depositions  might  be  appointed,  but  that  they 
must  be  citizens  of  the  Lnited  States,  and  that  false  swearing  before 
them  must  be  punishable  under  laws  of  the  United  States. 

Thereupon  differences  of  opinion  arose  in  th»e  Commission.  One 
commissioner  held  that  no  testimony  whatever  could  be  taken  in 
Cuba,  because  no  United  States  citizens  could  take  testimony  in  a  for- 
eign country,  nor  could  a  witness  pei*juring  himself  in  a  foreign  coun- 
try be  punished  under  United  States  laws.  Another  commissioner 
held  that  testimonv  could  be  taken  in  a  foreign  country  by  process  of 
lettei-s  rogatory  addressed  to  the  courts  of  such  country,  ancl  not  other- 
wise. Three  commissioners  decided  that  the  method  specifically 
described  in  the  law  was  not  exclusive,  and  that  under  the  general 
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powers  of  the  Commission  it  could  authorize  the  taking  of  testimony 
abroad.  The  various  opinions  of  the  commissioners  are  j^tated  in  Sen- 
ate Documents  Nos.  52  and  69,  of  December  9  and  10,  1901. 

Recognizing  the  fjuestion  as  important,  all  the  commissioner>. 
when  Congress  met  in  December,  1901,  concurred  in  invoking  the 
advice  and  direction  of  the  lawmaking  power.  The  three  commis- 
sioners made  a  draft  of  a  bill  giving  to  the  Commission  the  powers 
possessed  by  the  circuit  courts  of  the  Ignited  States  to  authorize  the 
taking  of  testimony  in  foreign  countries.  The  commissioner  who 
had  held  that  under  the  present  law  no  testimony  could  be  taken 
abroad  concluded  to  assent  to  the  expediency  of  taking  testimony  in 
Cuba,  provided  two  fundamental  conditions  could  be  assured;  the 
first,  the  right  of  the  magistrate  taking  the  testimon}'  to  compel  the 
attendance  of  witnesses,  so  that  it  would  not  happen  that  the  wit- 
nesses on  one  side  coming  voluntarily  would  be  examined,  while  no 
witnesses  could  be  examined  on  the  other  side  because  they  would  not 
come  voluntarilv;  and  the  second,  and  most  important,  the  existence 
of  a  power  on  the  part  of  the  local  tribunals  to  arrest  and  punish  per- 

{'ured  witnesses,  this  power  to  so  plainly  appear  that  witnesses  mi^ht 
>e  distinctly  warned  of  their  duties  and  dangers.     A  clause  embodying 
these  vital  conditions  was  drawn  a^s  follows: 

The  testimony  of  witnesses  so  taken  or  procured  shall  be  given  only  before  offi- 
cials where  the  laws  of  the  place  of  taking  enforce  the  attendance  of  witnesses  and 
provide  for  the  punishment  of  persons  who  may  be  guilty  of  perjury  before  such 
officials. 

The  foregoing  language  was  agreed  to  by  all  the  commissioners, 
was  insertea  in  the  pending  bill  (H.  R.  8586)  as  it  passed  the  Senate, 
but  was  rejected  by  the  conferees.  1  earnestly  urge  that  you  will 
endeavor  to  secure  a  reconsidei^ation  of  the  question  oy  the  conferee^ 
and  the  adoption  of  the  rejected  clause.  The  question  is  briefly  treated 
in  my  letter  to  you  of  March  11. 

Two  reasons  only  can  be  assigned  for  this  rejection  of  the  Senate 
clause.  (1)  That  the  Congress  does  not  wish  to  require  that  all  the 
testimony  taken  in  foreign  countries  shall  be  taken  where  power  exists 
to  compel  witnesses  on  both  sides  to  appear  and  where  perjured  wit- 
nesses can  be  punished.  That  the  claimants  prefer  to  have  testimony 
taken  without  these  safeguards  may  be  true.  If  Congress  so  prefers, 
then  I  ask  that  an  unequivocal  clause  may  be  inserted  in  the  billa:^ 
follows: 

The  Commission  majr,  in  its  dis(!retion,  allow  testimony  to  betaken  in  foreign  coun- 
tries under  such  conditions  that  the  witnesses  need  not  appear  and  testify  unless  they 
desire  to  do  so,  and  that  the  witnesses  shall  not  be  detained,  arrested,  or  punishcl 
for  giving  false  testimony. 

Let  the  inference  naturally  to  be  drawn  from  the  rejection  of  the 
language  used  by  the  Senate  be  made  a  bold  and  unmistakable  direc- 
tion from  the  lawmaking  power,  to  which  an  appeal  has  been  made 
to  safeguard  the  processes  of  judicial  inquiry  and  determination.  Do 
not  evade  a  decision  of  a  question  so  important. 

The  other  possible  reason  for  the  rejection  of  the  clause  under  di^i- 
cussion  is  that  it  is  unnecessary,  because  the  Commission  without  new 
legislation  can  make  certain  that  no  teistimony  shall  be  taken  in  a  for- 
eign country  unless  the  power  there  exists  to  compel  witnesses  to 
come  and  to  punish  perjury.  If  this  be  the  fact,  and  our  appeal  to  Con- 
gress to  settle  the  question  by  positive  command  is  to  be  disregarded. 
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then  let  the  whole  bill  be  defeated.  It  is  not  needed  for  any  purpose 
except  to  affirm  the  duty  of  the  Commission  to  secure  the  proper  safe- 
guards of  testimony  ana  to  avssist  the  Commission  in  the  performance 
of  that  duty.  If  that  affirmation  and  assistance  are  to  be  withheld, 
it  is  preferable  that  there  should  be  no  legislation. 

To  proye  that  the  rejected  clause  is  unnecessary  the  Commission  has 
been  informed  that  the  object  for  which  it  seeks  the  aid  of  Congress 
can  be  obtained  by  procuring  the  passage  of  a  local  law  in  Cuba  author- 
izing United  States  citizens  to  take  testimony  there  and  providing  for 
the  compulsory  attendance  of  witnesses  and  the  punishment  of  per- 
jury. That  method  is  indeed  open  to  the  Commission,  and  in  seeking 
to  establish  it  the  assistance  of  a  positive  law  of  Congress  will  be 
of  great  value  and  is  exceedingly  needed.  It  is,  however,  a  hindmnce 
instead  of  help  to  decline  to  make  a  mandatory  law  of  *Congi'ess  \yhile 
saying,  ^''Go  to  the  Cuban  government  for  the  legislation  you  deem 
nece^ssaiT  to  protect  impoHant  public  interests  of  the  United  States." 

There  are  two  other  subjects  to  which  your  attention  should  be 
called.  If  testimony  is  to  be  taken  in  Cuba  the  Commission  should  be 
allowed  to  pay  a  fixed  compensation  instead  of  fees  to  at  least  two 
commissioners  to  take  testimony.  The  testimony  will  probably  never 
be  taken  by  commissioners  whose  fees  are  to  be  exactly  those  and 
only  those  allowed  by  law  to  United  States  commissioners  in  this 
countr}'.  The  witnesses  to  be  examhied  are  so  widely  scattered,  the 
amounc  of  business  is  so  uncertain,  and  the  Cuban  surroundings  are 
so  peculiar  that  it  will  be  difficult,  if  not  impossible,  for  the  Commis- 
sion to  find  commissioners,  being  citizens  of  the  United  States,  who 
will  be  willing  to  agree,  for  the  fees  allowed,  to  visit  the  various  points 
in  Cuba  and  do  the  work  necessary  to  be  done  at  each  place,  be  it 
much  or  little.  The  expense  of  taking  the  testimony  with  two  com- 
missioners under  a  fixed  compensation  is  not  sure  to  be  more  than 
under  the  fee  system,  but  the  uncertainty  of  the  results  under  the 
latter  method  is  an  insuperable  obstacle  to  the  proper  collection  of  the 
testimony. 

The  International  Commission  of  1871  found  it  necessary  to  appoint 
a  subcommission  to  sit  in  Habana  and  supervise  the  taking  of  testi- 
mony. (See  Moore  on  Int.  Arb.,  1048,  2167.)  It  is  not  desired  by 
the  present  Commission  to  send  any  pretentious  representatives  to 
Cuba.  The  wish  and  duty  is  to  provide  a"  sure  and  safe  and  speedy 
method  of  obtaining  the  testimony  to  be  considered  by  the  Commission, 
which  must  come  so  largely  from  the  island  of  Cuba.  The  provisions 
of  Senate  bill  4405,  introduced  bv  Senator  Lodge,  should  be  made  a 
part  of  House  bill  8586. 

Another  subject  upon  which  Congress  should  enact  positive  legisla- 
tion, whatever  may  be  the  opposition  from  any  quarter,  is  that  of  the 
fees  which  the  attorneys  for  claimants  may  demand  and  receive  from 
their  clients  for  their  sei'vices  in  prosecuting  the  claims.  In  the  Indian 
depredation  cases  Congress  deemed  it  necessary  to  provide  that  the 
fees  of  counsel  should  not  ordinarily  exceed  15  per  cent  of  the  amount 
recovered. 

A  similar  bill  should  be  passed  as  to  the  fees  of  attorneys  before  the 
Spanish  Treaty  Claims  Commission.  It  will  be  most  deplorable  if  the 
aomitted  hpstilit}'  of  the  counsel  to  the  passage  of  any  law  limiting  and 
regulating  their  fees  can  not  be  overc#me  by  fidelity  and  persistency  on 
the  part  of  the  conmiittees  of  C/ongress  whose  duty  it  is  to  protect  the 


Digitized  by 


Google 


4  TAKING    OF   TESTIMONY    ABROAD. 

puplic  and  private  interests  iHvolved.     Senate  bill  3744,  introduced 
by  Mr.  Hale,  should  be  made  a  law  against  all  adverse  influences.  My 
letter  to  you  of  February  13  stated  my  views  on  this  point. 
Veiy  respectfully, 

Wm.  E.  Chandler. 
Hon.  S.  M.  CuLLOM,  U.  S.  S., 


Appendix. 

concerning  taking  of  testimony  abroad. 

Washington,  D.  C,  Fefmuiry  ^,  1902, 
My  Dear  Senator:  With  reference  to  your  bill  (S.  3285)  and  the 
bills  of  Senator  Lodge  and  Representative  Jenkins,  I  wish  to  say  to 
you  a  few  words. 

It  is  with  reluctance  that  I  surrender  the  opinion  that  all  the  testi- 
mony should  be  taken  within  the  United  States,  as  provided  in  your 
bill.  The  condition  is  anomalous.  Sixty  millions  of  claims  are  pre- 
sented against  the  United  States  to  be  adjudicated  by  this  tribunal  and 
almost  none  of  the  evidence  for  or  against  the  claims  is  within  the 
United  States.  The  evidence  for  the  claims  is  nearly  all  in  Cuba.  The 
evidence  for  the  defense  is  largely  in  Spain.  The  testimony  in  both 
places  will  be  taken  beyond  our  jurisdiction,  with  great  temptation 
and  abundant  opportunity  for  perjury  in  Cuba. 

But,  on  the  other  hand,  I  am  so  much  impressed  with  the  difficulties 
in  the  way  of  bringing  all  witnesses  to  the  United  States  in  order  to 
testify,  that  with  much  hesitancy  1  have  come  to  the  conclusion  to 
make  no  personal  objection  to  a  bill  which  three  members  of  the  Com- 
mission are  now  preparing,  giving  to  this  Commission  such  powers  to 
obtain  testimonv  outside  the  United  States  as  are  now  possessed  bv 
the  circuit  and  district  courts  of  the  United  States,  provided  this  bill 
shall  contain  a  section  as  follows: 

The  testimony  of  witnesses  so  taken  or  procured  shall  be  given  only  before  officials 
where  the  laws  of  the  place  of  taking  enforce  the  attendance  of  witn^ses  and  provide 
for  the  punishment  of  persons  who  may  be  guilty  of  perjury  before  such  officials. 

1  wish,  however,  to  add  that  while  the  foregoing  is  my  prasent  per- 
sonal attitude  on  the  subject,  I  earnestly  desire  the  careful  judgment 
of  the  Committee  on  Foreign  Relations  upon  the  merits  of  the  qiie:?- 
tion,  after  an  examination  thereof  in  alt  its  bearings,  so  that  the 
responsibility  of  authorizing  the  taking  of  testimonv  in  Cuba  and 
Spain  may  appear  to  be  deliberately  assumed  by  Congress. 
Very  respectfully, 

Wm.  E.  Chandler. 
Hon.  Wm.  P.  Frye,  K  S,  S., 

United  State^H  Stmate. 


March  11,  1902. 
Sir:  The  difference  in  June  last  between  the  majority  and  minority 
of  the  Spanish  Treaty  Claims  Commission  on  the  question  whether 
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testimony  should  be  taken  in  Cuba  grew  wholly  out  of  the  conviction 
of  the  minority  that  under  the  law  of  March  2,  1901,  testimony  could 
not  be  taken  in  Cuba  under  conditions  which  would  enable  any  magis- 
trate to  compel  the  attendance  of  witnesses  and  would  secure  the 
Sunishment  of  perjured  witnesses.  I  firmly  believed  that  such  con- 
itions  did  not  exist  and  that  it  would  be  a  public  wrong  to  authorize 
the  taking  of  testimony,  unless  both  sides  could  force  witnesses  to 
appear  and  unless  all  witnesses  should  know  when  they  testified  that 
they  could  be  promptly  and  severely  punished  if  they  testified  falsely. 
Con^re^s  met  before  any  testimony  was  taken  under  the  decision  of 
the  majority  of  the  Commission.  The  majority  drew  a  bill  giving  to 
the  Commission  the  powers  possessed  by  the  circuit  courte  of  the 
United  States  to  provide  for  taking  testimony  in  foreign  countries. 
To  the  provisions  of  that  bill  I  gave  my  approval,  expressed  in  a  letter 
to  Senator  Frye,  of  Febniary  4,  on  condition  that  there  should  be 
added  a  clause  as  follows: 

The  testimony  of  witnesses  so  taken  or  procured  shall  be  given  only  before  officials 
where  the  laws  of  the  place  of  taking  enforce  the  attendance  of  witnesses  and  pro- 
vide for  the  punishment  of  persons  who  may  be  guilty  of  perjury  before  such 
officials. 

This  language  was  added  by  the  Senate  to  the  bill  drawn  bv  the 
majority  of  the  Commission,  but  was  stricken  out  when  the  conferees 
of  the  two  Houses  agreed  upon  their  report. 

I  have  no  right  to  expect  Congress  to  adopt  provisions  simply 
because  1  deem  them  important.  They  should  reject  all  propositions 
when  they  consider  unwise  or  unnecessary.  But  only  one  inference 
can  be  drawn  from  the  decision  of  the  conferees  to  reject  the  above 
clause  once  adopted  by  the  Senate.  The  inference  is  that  they  do  not 
think  it  important  in  taking  testimony  in  Cuba  that  couipulsory 
process  for  the  attendance  of  witnesses  shall  be  available,  and  that 
punishment  for  perjury  shall  l>e  close  at  hand,  and  that  witnesses  when 
testif3'ing  shall  understand  their  duties  and  dangers. 

Against  such  an  opinion  I  earnestl}^  oppose  my  conviction  that 
testimonj'  of  great  importance  and  involving  controversy  concerning 
large  amounts  of  money  never  was  taken  under  circumstances  involv- 
ing so  great  a  need  of  the  safeguards  usually  provided  by  law  as  will 
be  the  testimony  taken  in  Cuba  in  cases  pending  before  this  Commis- 
sion. If  those  safeguards  are  to  be  omitted  the  forms  of  judicial 
inquiry  and  adjudication  should  also  be  dispensed  with  and  the  various 
claimants  should  be  allowed  and  paid  such  sums  of  money  as  they  may 
themselves  name  and  conclude  to  be  satisfied  with. 

As  the  only  question  which  divided  the  Commission  (being  the  one 
now  stated)  was  settled  by  the  adoption  by  the  Senate  of  a  suitable 
clause  in  the  law  which  it  passed,  and  as  that  clause  was  thrown  out  by 
the  conferees  how  will  it  be  possible  to  repel  the  conclusion  that  Con- 
gress did  not  deem  the  preservation  of  the  safeguards  required  by  that 
clause  as  of  any  importance.  If  such  is  to  be  tne  final  and  deliberate 
conclusion  of  Congress  a  gi-ave  mistake  will  later  appear  to  have  been 
committed. 

Very  respectfully, 

W.  E.  Chandler. 

Hon.  S.  M.  CuLLOM,  Chair  man. 
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SPECIAL   COMMISSIONERS  TO  TAKE   TESTIMONY  IN   CUBA. 

Washington,  D.  C,  February  15,  1002. 

My  Dear  Senator:  Thanking  you  for  your  effective  efforts  yester- 
day in  the  Senate  in  furtherance  of  the  objects  of  the  Spanish  treatj 
Claims  Commission,  I  beg,  at  the  same  time,  to  suggest  an  addition  to 
the  bill,  to  be  added  in  conference,  if  approved  of. 

After  carefully  considering  the  necessities  of  the  Commission  in 
connection  with  the  taking  of  tesimony,  and  endeavoring  to  relieve 
that  important  work  from  embarrassment  or  obstruction,  the  Commis- 
sion has  decided  that  it  is  desirable  that  Congress  shall  authorize  the 
Commission  to  pay  out  of  the  existing  appropriation  such  fixed  compen- 
sation instead  of  fees  as  the  Commission  may  deem  proper  to  two  com- 
missioners appointed  to  take  testimony  in  Cuba,  ana  to  pay  such  other 
expenses  as  tne  Commission  may  deem  proper;  excepting  the  fees  of 
stenographers,  which  should  be  def  raved  by  the  claimants,  in  view  of 
the  proposition  now  made  to  relieve  tfiem  of  an^'  liability  for  the  feej< 
of  tne  commissioners  to  take  testimony. 

The  proposition  to  allow  the  committee  to  give  a  fixed  comi)ensation 
to  two  commissioners  to  take  testimony  grows  out  of  the  doubt  whether 
the  fees  of  commissioners,  as  providea  for  by  the  existing  law,  will 
be  a  sufficient  inducement  to  persons  of  the  proper  standing  and 
intelligence  to  act  in  that  capacity.  It  is,  however,  possible  that  there 
will  be  an  actual  saving  of  expenditure  instead  of  an  increase. 

I  am  making  these  suggestions  to  the  members  of  the  House 
committee. 

Very  respectfully, 


W.  E.  Chandler. 


Hon.  Shelby  M.  Cullom, 

United  Stat  en  Senate^  Utty. 


February  15,  1902. 

Dear  Sir:  The  Spanish  Treatv  Claims  Commission  bill  as  embod- 
ied in  the  Senate  amendment  to  fiouse  bill  No.  8586  is  in  the  form  in 
which  its  passage  is  desired  by  this  Commission.  We  have  examined 
it  caref  uU}',  find  nothing  in  it  which  appears  to  us  to  be  objectionable; 
and  on  the  other  hand  it  is  essential  that  it  should  be  passed  if  testi- 
mony in  the  cases  before  the  Commission  is  to  be  carefully  taken. 

I  send  you  a  copy  of  a  letter  from  me  to  Senator  Cullom,  dated  Feb- 
ruarv  12,  written  in  view  of  the  debate  in  the  House  on  the  passage 
of  bill  No.  8586.  We  respectfully  ask  you  toadvise  the  House  to  eon- 
cur  in  the  Senate  bill,  but  with  an  additional  amendment,  a  draft  of 
which  is  herewith  inclosed. 

The  reason  for  asking  for  this  additional  amendment  is,  that  with- 
out it  the  Commission  can  not  be  sure  that  the  testimony  will  be  prop- 
erly taken  in  Cuba.  It  will  be  diflicult,  if  not  impossible,  to  find  m 
Cuba  or  send  to  Cuba  commissioners  of  integrity  and  confidence, 
who  will  agree  to  undertake  the  work.  The  fees  may  prove  to  be 
good  compensation;  they  may  prove  to  be  insufficient:  ana  this  uncer- 
tainty leads  to  our  present  recommendation.  If  it  is  adopted,  good 
men  will  be  selected  of  ability  and  honesty,  and  the  work  w  ill  proceed 
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without  further  delay.  The  necessit}^  of  some  such  arrangement  as  is 
now  suggested,  was  found  to  exist  by  the  International  Commission 
of  1871.  which  appointed  a  subcommission  to  supervise  the  taking  of 
testimony,  and  to  take  the  testimony  in  Cuba,  and  found  its  method 
to  be  attended  with  the  very  best  results. 

I  ver}^  much  regret  that  we  have  not  been  able  to  call  this  plan  to 
your  attention  at  any  earlier  time.  But  the  consideration  of  tne  sub- 
ject in  Congress  has  led  us  to  the  conclusion  that  the  authority  asked 
for  should  be  a  part  of  the  method  of  taking  testimony  in  Cuba  worked 
out  by  the  two  Houses  of  ("ongress,  and  we  very  much  wish  to  have  it 
adopted  now  in  connection  with  that  method  and  not  left  to  encounter 
the  delays  which  will  l^e  incident  to  further  legislation. 
Very  respectfully, 

Wm.  E.  Chandler. 

Hon.  George  W.  Ray,  M.  C, 

Ch/drjnan  Committee  on  Judiciary^  Jlou^r  of  Repvtsentatwes, 


A  BILL  to  expedite  the  taking  of  testimony  to  be  used  before  the  Spanish  Treaty  Claims  Commij^ion. 

B(  it  enacted  by  the  Senate  and  Hoxme  of  Repre^^entuiires  of  the  United  States  of  America 
in  Conffre^  assembled.  That  in  order  to  expedite  and  properly  supervise  the  taking  of 
testimony  to  be  used  in  cases  pending  before  the  Spanish  Treaty  Claims  Commission 
said  Commission  is  authorizecl  to  pay  a  fixed  compensation,  with  allowance  for  sub- 
sistence instead  of  fees,  to  commissioners,  not  exceeding  two  in  number,  in  the  island 
of  Cuba,  whom  the  Commission  may  appoint  under  the  existing  law;  and  said  Com- 
mission may  pay  such  other  expenses  of  the  taking  of  testimony  in  Cuba  as  may  by 
the  Commission  be  deemed  necessary  to  provide  suitable  safeguards  in  connection 
therewith. 


fees  of  attorneys. 

Spanish  Treaty  Claims  Commission, 

Washington,  D.  C\,  February  13,  1902. 

My  Dear  Sejjator:  I  have  received  from  you,  by  letter  of  February 
12th,  a  copy  of  the  bill  introduced  by  Senator  Hale  (S.  3744^  relative 
to  the  fees  of  attorneys  in  cases  before  the  Spanish  Treaty  Claims  Com- 
mission, and  you  ask  my  opinion  concerning  the  action  that  ought  to 
l)e  taken  on  this  bill. 

In  reply  I  have  to  say  that  the  bill  is  an  exact  copy  of  section  9  of 
the  provision  relative  to  the  fees  of  attorneys  in  Indian  depredation 
cases  contained  in  the  law  of  March  3,  189f,  26th  Stats.,  851.  This 
subject  is  alluded  to  in  a  memorandum  of  mine  dated  November  26, 
1901,  contained  in  Senate  Document  No.  52  of  the  Fifty-seventh  Con- 
gress, first  session,  on  page  23. 

The  court  of  Alabama  claims  was  required  to  supervise  the  fees  of 
counsel  for  the  claimants  and  to  allow  only  what  the  court  should 
decide  was  just*  and  reasonable.  The  Court  of  Claims,  in  the  Indian 
depredation  cases,  has  been  required  to  supervise  the  fees  and  the 
amounts  have  been  limited,  as  already  stated  in  the  exact  language 
used  in  Senator  Hale's  bill. 

All  the  reasons  existing  for  the  provisions  adopted  in  the  court  of 
Alabama  claims  act  and   the  Indian  depredation  claims  act  exist  in 
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the  present  case.  It  has  been  found  judicious  in  such  cases  not  to 
allow  the  claimants  to  make  unlimited  contracts  with  their  attorneys. 
The  reasons  for  thus  protecting  the  claimants  the  Senators  are  famil- 
iar with.  It  will  give  me  pleasure  to  enlarge  upon  those  reasons  if 
your  committee  deem  it  important  that  I  should  do  so. 
Yours,  truly, 

Wm.  E.  Chandler- 
Hon.  S.  M.  CuLLOM, 

Chah'man  Coini)dttee  on  Foreign  Re1<itioti8^ 

United  States  Senate, 


Spanish  Treaty  Ci^aims  Commission, 

Washington,  D.  C,  March  8,  1902. 
My  Dear  Senator:  Referring  to  mv  letter  of  February  13  in  answer 
to  your  letter  of  the  12th  relative  to  Senate  bill  No.  3744  limiting  the 
fees  of  attorneys  before  this  Commission,  I  desire  to  say  that  my  reply 
to  your  letter  was  made  without  consulting  the  other  members  of  the 
Commission  and  should  be  treated  only  as  my  individual  opinion. 

I  will  furnish  a  copy  of  my  letter  to  the  other  four  commissioners, 
so  that  each  may  give  to  you  his  individual  opinion  if  he  desires  so  to  do. 
Very  respectfully, 

Wm.  E.  Chandler. 
Hon.  S.  M.  CuLLOM,  U.  S.  S., 

Chairman  Committee  on  Pareign  Relations, 


A  BILL  relative  to  the  fees  of  attorneys  in  eases  before  the  Spanish  Treaty  Claims  CommiMdon. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  Ajnerica 
in  Congress  assembled^  That  all  sales,  transfers,  or  assignments  heretofore  or  hereafter 
made  of  any  claims  before  such  Commission,  except  such  as  have  occurred  in  the 
due  administration  of  a  decedent's  estate,  and  all  contracts  heretofore  made  for  fees 
and  allowances  to  claimants'  attorneys  are  hereby  declared  void. 

Sec.  2.  That  all  warrants  issued  by  the  Secretary  of  the  Treasury,  in  payments  of 
awards,  shall  be  made  payable  and  delivered  only  to  the  claimants  or  their  lawful 
heirs,  executors  or  admmistrators  or  transferees  under  administrative  proceedings 
except  so  much  thereof  as  shall  be  allowed  to  the  attorneys  for  claimants  by  &e 
Commission  for  prosecuting  said  claims,  which  may  be  paid  direct  to  such  attorneys, 
and  the  allowances  to  the  attorneys  for  claimants  shall  be  regulated  and  fixed  by  the 
Commission  at  the  time  of  makine  awards  and  entered  of  record  as  part  of  the  find- 
ings thereof;  but  in  no  case  shall  the  allowance  exceed  fifteen  per  centum  of  the 
award  made,  except  in  case  of  a  claim  of  less  amount  than  five  hundred  dollars,  or 
where  unusual  services  have  been  rendered  or  expenses  incurred  by  the  clainiant's 
attorney,  in  which  case  not  to  exceed  twenty  per  centum  of  such  award  may  be 
allowed  by  the  Commission. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 

APPEALS  TO  THE  SUPKEME  GOUKT  OF  THE  UNITED  STATES. 
THE  aUESTION  OF  FIXING  TEES  OF  ATTOKNEYS. 

Letter  front  Commimioner  Chandler  to  the  Prealdint, 

Spanish  Treaty  Claims  (-ommission, 

Wmhlmjton,  />.  C\.  MiUj  16,  100  >, 
To  the  President. 

Sir:  It  is  deemed  important  that  the  present  situation  of  the  busi- 
ness of  this  Commission  should  be  called  to  your  attention  and  to  the 
notice  of  Congress. 

The  Commission  was  authorized  by  the  act  of  March  2,  IIKH,  to 
adjudicate  and  settle  the  claims  of  American  citizens  against  Spain 
assumed  by  the  United  States  in  the  treaty  of  peace  of  Decemlnn*  10, 
1898,  and  to  make  or  Avithhold  awards  according  to  its  adjudications. 
The  act  contained,  with  reference  to  the  transfer  of  (juestions  of  law 
to  the  Supreme  Court  of  the  United  States,  the  following: 

Sec.  13.  When  the  Commission  is  in  doubt  as  to  any  question  of 
law  arising  upon  the  facts  in  any  ciise  before  them,  they  may  state  the 
facts  and  the  question  of  law  so  arising  and  certify  the  same  to  the 
Supreme  Court  of  the  United  States  for  its  decision,  and  said  court 
shall  have  jurisdiction  to  consider  and  decide  the  same* 

A  bill  is  now  pending  in  Congress  to  substitute  for  the  foregoing 
section  an  absolute  right  of  appeal  to  the  Supreme  Court  in  all  cases 
pending  before  the  Commission.  The  (Questions  involved  in  deciding 
whether  to  give  or  withhold  this  absolute  right  of  appeal  are  deserving 
of  careful  consideration  b}'  the  President  as  well  as  Congress  before 
final  action  is  taken. 

The  act  creating  the  Commission  directs  that  its  decisions  shall  be 
made  according  to  the  principles  of  international  laAv.  Whether  addi- 
tional and  final  decisions  in  the  cases  shall,  through  appeals,  given  as 
matter  of  right,  be  recorded  in  formal  opinions  of  the  Supreme  Court 
of  the  United  States,  for  the  tii*st  time  in  the  history  of  such  commis- 
sions, is  the  question  for  Congress  now  to  determine.         ^  , 
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The  only  decision  upon  the  merits  of  cases  made  by  the  Commission 
up  to  this  time  has  been  that  of  March  0,  1902,  concerning  the  claims 
of  seamen  or  the  representatives  of  seamen  on  board  the  battle  ship 
Maine  for  indemnity  for  damages  resulting  from  the  destruction  of 
that  vessel  in  Havana  Harlx)r  on  February  15, 1898.  That  decision  by 
four  Conmiissi oners,  with  one  dissenting,  being  adverse  to  the  claims 
on  the  ground  that  the  seamen  had  no  individual  claims  against  Spain, 
but  must  look  alone  to  their  own  Government  for  such  remuneration 
as  it  might  choose  to  give  to  them,  the  claimants  immediately  asked 
Congress  to  enlarge  the  above  section  13  by  giving  an  absolute  right 
of  appeal  to  the  Supreme  Court  from  all  decisions  of  the  Commission, 
and  ui>on  this  request  of  claimants  the  bill  alluded  to,  giving  such  an 
appeal,  was  introduced. 

The  counsel  for  the  claimants  also,  after  the  decision  was  announced, 
requested  the  Commission,  under  section  13  as  it  Stands,  to  certify  the 
question  of  law  already  decided  to  the  Supreme  Court  for  its  decision, 
but  the  Commission  declined  to  transmit  such  certification. 

The  members  of  the  present  Commission  have  no  personal  wishes 
upon  the  question  of  giving  or  withholding  an  absolute  right  of  appeal 
from  their  decisions,  but  only  desire  an  inquiry  by  Congress  into  the 
reasons  why  no  such  appeal  has  been  hitherto  given  In  similar  ca^es 
where  the  result  would  have  been  a  series  of  decisions  upon  contro- 
verted questions  of  international  law  b}^  the  Supreme  Couii:  of  the 
nation,  to  be  in  future  controversies  with  other  nations  considered  as 
absolutely  binding  upon  the  United  States  although  not  binding  upon 
the  governments  of  the  other  countries. 

There  will  be  raised  before  the  Commission  a  number  of  important 
and  controverted  questions  of  international  law — questions  of  citizen- 
ship, of  belligerency,  of  liability  for  the  acts  of  insurgents,  and  of 
liability  for  acts  asserted  to  be  and  denied  to  be  legitimate  acts  of  war. 
When  decisions  are  made  upon  these  questions  it  is  fair  to  assume  that 
the  defeated  counsel  will  join  with  the  counsel  in  the  cases  already 
decided,  and  urge  Congress  to  grant  an  absolute  appeal  from  the 
decisions  of  this  Commission  and  to  provide  for  final  and  authoritative 
opinions  by  the  Supreme  Court  upon  these  questions  of  international 
law. 

In  view,  therefore,  of  the  present  demand  and  of  the  certainty  of 
future  pressure,  the  question  becomes  one  of  importance  in  various 
aspects  and  should  receive  prudent  examination  and  careful  decision. 
It  may  be  further  remarked  that  while  Congress  has  full  control  of 
this  domestic  Commission  and  may  at  any  time  in  the  future  limit  or 
enlarge  or  repeal  its  powei-s,  may  provide  for  supervising  its  decisions, 
and  may  pay  or  not  pay  its  awards,  yet  that  justice  to  the  Commission 
itself  makes  it  desirable  that  if  possible  the  question  of  its  duties  and 
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powers,  and  especially  the  question  of  the  finality  of  its  decisions  or 
of  their  revision  by  the  Supreme  Court,  should  be  finally  decided  by 
Congress  before  the  Commission  proceeds  to  make  further  decisions 
which  from  the  nature  of  things  can  not  be  satisfactory  to  the  counsel 
on  both  sides. 

Other  questions  affecting  the  business  of  the  Commission  have  been 
already  informally  called  to  the  attention  of  Congress.  The  Commis- 
sion adopted  a  rule  concerning  the  fees  of  attorneys  as  follows: 

Rule  No.  21.  E^h  claimant,  at  the  time  of  the  final  submission  of 
his  case,  must  furnish  to  the  (Commission  a  statement  showing  the  con- 
tract, agreement,  or  understanding  which  has  at  any  time  existed,  or 
then  exists,  with  any  agent  or  attorney,  for  compensation  for  carrying 
on  or  aiding  in  the  preparation  or  prosecution  of  his  claim.     ♦    *    ♦ 

In  connection  with  the  Indian  depredation  suits  in  the  Court  of 
Claims,  the  Congress  by  the  act  of  March  3,  1891,  made  provision  for 
the  fees  of  counsel  with  a  limitation  as  follows: 

But  in  no  case  shall  the  allowance  exceed  fifteen  per  cent  of  the 

E'udgment  recovered,  except  in  case  of  claims  of  less  amount  than  five 
lundred  dollars  or  where  unusual  services  have  been  rendered  or 
expenses  incurred  by  the  claimant's  attorney,  in  which  case  not  to 
exceed  twenty  per  cent  of  such  judgment  shall  be  allowed  by  the  court. 

It  is  important  that  upon  this  subject  there  should  be  definite  legis- 
lation. It  has  been  suggested  to  the  Commission  by  counsel  that  as 
the  Supreme  Court  of  the  United  States  has  in  one  case  approved  as 
not  exorbitant  a  contract  with  counsel  for  60  per  cent  of  the  amount 
of  the  claim,  such  a  percentage  can  not  be  held  to  be  unreasonable  in 
any  case.  The  decision  referred  to  is  that  of  Taylor  against  Bemin 
(110  U.  S.,  42),  where  the  court  declined  to  declare  unconscionable  a 
fee  of  60  per  cent  in  a  case  involving  a  recovery  of  $27,310.  It  can 
not,  however,  be  reasonably  argued  that  such  a  rule  should  apply  to 
cases  amounting  to  many  millions,  with  single  cases  reaching  very 
large  sums,  eight  of  them  involving  more  than  $1,000,000  each,  as 
shown  by  Senate  Document  No.  299  of  the  present  Congress,  giving  a 
list  of  all  the  claims  pending  before  the  Commission,  the  number  being 
542  and  the  total  amount  claimed  being  $60,972,077.78. 

It  has  seemed  to  me  to  be  my  duty  to  invite  in  a  formal  way  your 
consideration  of  the  two  above  questions  concerning  the  important 
work  which  has  been  intrusted  to  the  Commission. 
Very  respectfully, 

W.  E.  Chandler. 
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6Yth  Congress,  )  SENATE.  J  Document 

M  Session.      S  \    No.  128. 


FEES  OF  ATTORNEYS  IN   CASES   BEFORE  THE  SPANISH 
TREATY  CLAIMS  COMMISSION. 


The  President  pro  tempore  presented  the  following 

LETTEH  FBOM  THE  CLEBE  OF  THE  SPANISH  TREATY  CLAIMS 
COMMISSION  TRANSMITTING,  IN  RESPONSE  TO  SENATE  RESO- 
LUTION OF  JANT7ART  19,  1908,  A  STATEMENT  OF  WHAT  CON- 
TRACTS WITH  ATTORNEYS  FOR  FEES  FOR  THE  PROSECXTTION 
OF  CLAIMS  APPEAR  TO  HAVE  BEEN  MADE  FROM  THE  PAPERS 
ON  FILE,  ETC. 


February  2,  1903.— Referred  to  the  Committee  on  Foreign  Relations  and  ordered 

to  be  printed. 


Spanish  Treaty  Claims  CoM^nssiON, 

Washington^  D.  (7.,  Januai^  23,  1903. 
Sib:  The  Spaish  Treaty  Claims  Commission  has  received  a  copy  of 
a  resolution  of  the  Senate  adopted  on  the  19th  instant,  as  follows: 

Resolved,  That  the  Spanish  Treaty  Claims  Ck)mmi88ion  be  directed  to  inform  the 
Senate  what  contracts  appear  from  the  papers  on  file  to  have  been  made  with  attor- 
neys to  pay  fees  for  the  prosecution  of  the  claims,  and  what  action,  if  any,  has  been 
taken  or  recommendations  made  by  the  Commissioners,  or  any  of  them,  on  the  sub- 
ject of  the  fees  of  attorneys. 

In  response  to  the  above  resolution,  I  am  directed  to  say  that  contracts 
with  attomevs  to  pay  fees  for  the  prosecution  of  claims  appear  on  file 
in  only  67  of  542  cases  which  have  been  presented  to  the  Commission. 
In  these  67  cases  the  agreements  for  fees  vary  from  5  per  cent,  the 
lowest,  to  50  per  cent,  tne  highest,  of  the  amounts  which  may  be  recov- 
ered. In  the  67  cases  the  amounts  claimed  are  $10,294,797.34,  and  the 
percentages  agreed  upon  amount  to  $3,140,476.66  of  such  amounts 
claimed.  In  the  542  cases  presented  the  amounts  claimed  are 
$61,672,077.78. 
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A  list  of  the  68  cases  is  as  follows: 

List  of  cases  in  which  fee  agreements  have  been  filed. 


No. 


84 
85 
87 
89 
90 
91 
96 
99 
100 
111 
116 
132 
133 
135 
138 
142 
146 
160 
191 
202 
211 
218 
223 
224 
226 
234 
.  240 
248 
262 
263 
266 
267 
269 
271 
297 
298 
815 
316 
817 
320 
323 


340 
343 
345 
406 
407 
408 
409 
412 
455 
497 


Name  of  claimant. 


Juan  G.  y  Campuzano 

Eva  Adan  Rodriguez 

Concepcion  J.  Diaz  de  Clark 

Petrona  Meldones  y  Fuente , 

Jose  de  Armas  y  Armas 

Pedro  C.  Casanova  etal 

Antonio  C.  Maden 

Wm.  C.  Maden  et  al 

Jas.  F.  Johnston,  administrator 

M.  L.  Calvo  de  Almagro 

Manuel  F.  Lopez 

George  Cal var,  executor 

Adolphus  Torres 

A .  L.  Terry  y  Dorticos 

Jose  M.  Puentes , 

Frederick  Comas , 

A.  M.  Toscano 

Peter  P.  Ortiz 

A.  L.  Terry  y  Dorticos  and  F.  E.  Webb,  executor. . 

Francis  E.  Webb,  executor , 

Peter  Duarte 

Severino  Caraballo , 

Jose  M.  Caraballo  y  Govln , 

Antonio  M.  Yznaga 

Francis  Selglie 

Julio  F.  Sorzano , 

George  K.  Thonidike 

Wm.H.Van  Sychel 

Thomas  F.  Rodriguez 

Jose  D.  Masses 

MaryP.Byers  (Maine case) 

George  C.  Harris 

Robert  G.  Glean 

Diego  W.  Abreu 

JoseM.  F.  Morrell 

Wm.  A.  Glean  etal 

P.  Granlier  y  Chirono 

Domingo  D.  Medina , 

Aimee  de  Latorre  de  Macias,  administratrix 

Mercedes  Montalvo  y  de  la  Cantera 

Central  Tuinucu  Cane  Manufacturing  Co 

William  G.  Thorne 

Carmen  V.  de  Quesada 

Mercedes  y  de  Macias  et  al 

Francisco  M.  Tafara 

Francis  J.  Cazanas , 

Jose  Tur , 

M.  Carraballo  y  Rodriguez 

Isidore  Hernsheim , 

Manuel  Vargas , 

Ines  E.  de  Angarica , 

Jose  M.  Sorzano 

Alfred  H.  Huguet 

Maria  S.  de  la  Torre , 

Luis  J.  F.  y  Hernandez , 

Francisco  Z.  Calva 

Angel  Gronlier 

Albert  Broch 

Manuel  Comas 

C.  F.  Kohly 

Jose  A.  Robert 

do 

.....do 

....do 

Joaquin  Machado 

National  Safe  Deposit  and  Savings  Trust  Co 

John  A.  Joansen  (Maine  case) 


Total 10,294,797.34 


Per- 

Amount 

Amount 
claimed. 

centage 
agreed 

which  per- 
centage is  of 

upon  for 

amount 

7ee. 

claimed. 

$24,012.23 

33i 

«8,004.08 

83,698.00 

50 

41,846.50 

116,335.00 

83J 

38, 778.  S3 

21,500.00 

m 

7,166.66 

110,225.00 

38* 

36.741.66 

1,511,806.00 

25 

377,961.50 

53,856.25 

40 

21.442.50 

61.500.00 

83* 

20,.W.OO 

20,600.00 

33* 

6,«6.66 

50.800.00 

83* 

16,933.33 

100,000.00 

50 

60,000.00 

565.400.00 

50 

282,700.00 

25,000.00 

50 

12,500.00 

688.468.75 

15 

87,270.31 

47,550.00 

33* 

16.8tO.00 

30,000.00 

20 

6.OOO.O0 

27,062.50 

60 

13,581.25 

83,019.96 

33* 

27,673.31 

408.088.00 

15 

61,218.20 

202,700.00 

15 

30,405.00 

60,133.00 

50 

30.066.fi0 

101,500.00 

25 

25,375.00 

136.270.00 

33* 

45,423.33 

248»927.13 

15 

37,339.06 

872,427.00 

38* 

290.809.00 

191,159.81 

25 

47,789.96 

288,387.86 

(a) 

117,855.14 

5,000.00 

(ft) 

l,2SO.00 

126,800.00 

25 

31,700.00 

185,338.87 

60* 

92,669.43 

20,000.00 

33 

6,666.66 

5,036.50 

50 

2,518.25 

4.960.00 

26 

1.240.00 

8.009.00 

50 

4,004.50 

93.499.79 

90 

28,049.98 

28,425.00 

25 

7,106.25 

47.832.00 

33* 

15,944.00 

72,258.30 

8* 

6,021.52 

99,650.00 

60 

49,825.00 

200,000.00 

83* 

66,666.66 

467,718.70 

6 

23,385.68 

25,000.00 

12* 

3.125.00 

234,695.00 

33* 

78,198.83 

156,500.00 

26 

39,12&00 

26,964.00 

60 

12,982.00 

167,391.00 

60 

83.695.50 

251,500.00 

33 

83,833.83 

10,150.00 

88 

3,888.33 

68.050.98 

25 

17.012.74 

25,000.00 

83* 

8,833.83 

226.604.06 

33* 

75.534.68 

3,616.67 

12* 

439.58 

346,000.00 

83* 

116,000.00 

62,500.00 

25 

15.625.00 

90,000.00 

83* 

90,000.00 

300.000.00 

50 

150.000.00 

29.329.00 

83* 

9,776.33 

607,772.00 

33* 

202,5«).66 

10,000.00 

33* 

3,333.33 

69,000.00 

30 

20.700.00 

80,000.00 

25 

20,000.00 

11.000.00 

33* 

3,666.66 

9,000.00 

83* 

3,000.00 

8,000.00 

38* 

2,666.66 

55.000.00 

50 

27,500.00 

20,000.00 

40 

8. 000.00 

10,000.00 

20 

2,000.00 

10,294,797.34 

3.140.476.66 

I 


a  50  per  cent  on  first  $20,000;  40  per  cent  on  amount  over  $20,000. 
b  25  per  cent  and  disbursements. 
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The  action  taken  by  the  Commission  concerning  the  fees  of  attorneys 
has  been  as  follows: 

In  the  rules  and  regulations  adopted  by  the  Commission  on  April 
15,  1901,  among  the  requirements  concerning  proofs  in  support  of 
claims  it  was  provided  that  the  evidence  must  show  the  followmg: 

The  contract  of  each  claimant  with  any  agent  and  any  attorney  for  carrying  on  or 
aiding  in  the  preparation  or  prosecution  of  the  claim. 

Various  counsel  for  claimants  appeared  before  the  Commission  on 
May  22,  1901,  and  asked  for  the  abolition  of  the  foregoing  rule,  and 
on  the  24th  of  May  the  Commission  struck  out  the  requirement  of 
April  15  and  adopted  the  existing  rule,  which  is  as  follows: 

Rnk  No.  SI, — Each  claimant,  at  the  time  of  the  final  submission  of  his  case,  must 
famish  to  the  Commission  a  statement  showing  the  contract,  agreement,  or  under- 
standing which  has  at  any  time  existed,  or  then  exists,  with  any  agent  or  attome]^, 
for  compensation  for  carrying  on  or  aiding  in  the  preparation  or  prosecution  of  his 
claim.  Such  statement  must  be  verified  by  the  oath  of  the  claimant  taken  in  the 
manner  specified  in  section  7  of  the  law  creating  the  Commission,  or  a  good  and  suffi- 
cient reason  for  taking  the  oath  before  some  otner  ofl[icial  must  appear  in  the  state- 
ment. The  statement  must  also  be  verified  by  a  sworn  confirmation  of  the  agent  or 
by  a  signed  confirmation  of  the  attorney.  In  case  the  claimant  is  represented  by  a 
firm  of  attorneys,  some  member  of  the  firm  must  confirm  the  statement.  [Adopted 
May  24,  1901.] 

The  Commission  as  a  body  has  made  no  recommendations  on  the 
subject  of  the  fees  of  attorneys.  The  president  of  the  Commission  has 
made  recommendations  in  favor  of  legislation  limiting  such  fees,  as 
follows: 

MEMORANDUM   OF   COMMISSIONER    CHANDLER    OF    NOVEMBER    26,    1901. 

In  a  memorandum  of  Commissioner  Chandler  on  page  23  of  Sen- 
ate Document  Mo.  52,  Fifty-seventh  Congress,  first  session,  dated 
November  26,  1901,  speaking  of  counsel  for  claimants,  he  says  they 
•'appeared  before  the  Commission  on  May  22,  1901,  and  asked  for  the 
abolition  of  a  rule  which  had  been  made  by  the  Commission  on  April 
15,  requiring  that  in  every  case  there  should  be  shown  to  the  Commis- 
sion the  'contract  of  each  claimant  with  any  agent  or  anj'  attorney  for 
carrying  on  or  aiding  in  the  preparation  or  prosecution  of  the  claim.' 
It  was  objected  that  nothing  m  tne  organic  act  authorized  the  adoption 
of  any  such  rule.  On  the  other  hand,  it  appeared  that  in  the  Court 
of  Alabama  Claims,  act  of  June  23,  1874,  it  had  been  provided  that  the 
court  should  supervise  the  fees  of  the  counsel  for  tne  claimants  and 
allow  only  what  the  court  should  decide  to  be  just  and  reasonable. 

"It  also  appeared  that  by  the  Indian  depredation  claims  statute  of 
March  3,  1891,  the  Court  of  Claims  had  been  required  to  supervise 
the  fee.s  of  the  attorneys  for  claimants,  and  these  had  been  limited  by 
the  law  to  15  per  cent  of  the  amounts  recovered,  except  in  cases  below 
$500  in  amount,  or  where  unusual  sei'vices  had  been  rendered,  in  which 
cases  the  court  was  authorized  to  allow  not  exceeding  20  per  cent. 

'*As  the  result  of  the  representations  of  the  attorneys,  the  above  rule 
was  reconsidered  and  a  substitute  adopted  on  May  24,  which  merely 
required  that  *each  claimant,  at  the  time  of  the  final  submission  of  his 
case,  must  furnish  to  the  Commission  a  statement  showing  his  agree- 
ment with  his  agent  or  attorney  for  compensation  for  carrying  on  the 
claim.' 
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"Congress  should  by  law  prescribe  and  limit  the  fees  of  attorneys, 
as  was  done  in  connection  with  the  Alabama  claims  and  the  Indian 
depredation  claims." 

LETTER  OF  COMMISSIONER    CHANDLER  TO   SENATOR   CULLOM  OF  MARCH 

17,  1902. 

[From  pp.  8  and  4  of  Senate  Document  261,  Fifty-seventh  Congre^,  first  session.] 

Another  subject  upon  which  Congress  should  enact  positive  legisla- 
tion, whatever  may  be  the  opposition  from  any  quarter,  is  that  of  the 
fees  which  the  attorneys  for  claimants  may  demand  and  receive  from 
their  clients*  for  their  services  in  prosecuting  the  claims.  In  the  Indian 
depredation  cases  Congress  deemed  it  necessary  to  provide  that  the 
fees  of  counsel  should  not  ordinarily  exceed  15  percent  of  the  amount 
recovered. 

A  similar  bill  should  be  passed  as  to  the  fees  of  attorneys  before  the 
Spanish  Treaty  Claims  Commission.  It  will  be  most  deplorable  if  the 
admitted  hostility  of  the  counsel  to  the  passage  of  any  law  limiting  and 
regulating  their  fees  can  not.be  overcome  by  fidelity  and  persistency 
on  the  part  of  the  committees  of  Congress  whose  duty  it  is  to  protect 
the  public  and  private  interests  involved.  Senate  bill  3744,  intro- 
duced by  Mr.  Hate,  should  be  made  a  law  against  all  adverse  influences. 
My  letter  to  you  of  February  13  stated  my  views  on  this  point. 

LETTER  OF  COMMISSIONER  CHANDLER  TO   SENATOR  CULLOM  OF 
FEBRUARY  13,  1902. 

[Senate  Document  261,  Fifty-seventh  Congress,  first  session,  pp.  7  and  8.] 

Spanish  Treaty  Claims  Commission, 
Washington,  D.  C,  Febi^ary  13,  1902, 

My  Dear  Senator:  I  have  received  from  you,  by  letter  of  Feb- 
ruary 12th,  a  copy  of  the  bill  introduced  by  Senator  Hale  (S.  3744) 
relative  to  the  fees  of  attorneys  in  cases  before  the  Spanish  Treaty 
Claims  Commission,  and  you  ask  my  opinion  concernmg  the  action 
that  ought  to  be  taken  on  this  bill. 

In  reply  I  have  to  say  that  the  bill  is  an  exact  copy  of  section  9  of 
the  provision  relative  to  the  fees  of  attorne3^s  in  Indian  depredation 
cases  contained  in  the  law  of  March  3,  1891  (26th  Stats.,  851).  This 
subject  is  alluded  to  in  a  memorandum  of  mine  dated  November  26, 
1901,  contained  in  Senate  Document  No.  52  of  the  Fifty-seventh  Con- 
gress, first  session,  on  page  23. 

The  Court  of  Alabama  Claims  was  required  to  supervise  the  fees  of 
counsel  for  the  claimants  and  to  allow  only  what  the  court  should 
decide  was  just  and  reasonable.  The  Court  of  Claims,  in  the  Indian 
depredation  cases,  has  been  required  to  supen^ise  the  fees,  and  the 
amounts  have  been  limited,  as  already  stated,  in  the  exact  language 
used  in  Senator  Hale's  bill. 

All  the  reasons  existing  for  the  provisions  adopted  in  the  Court  of 
Alabama  Claims  act  and  the  Indian  depredation  claims  act  exist  in  the 
present  case.  It  has  been  found  judicious  in  such  cases  not  to  allow 
the  claimants  to  make  unlimited  contracts  with  their  attorneys.  The 
reasons  for  thus  protecting  the  claimants  the  Senators  are  familiar 
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with.    It  will  give  me  pleasure  to  enlarge  upon  those  reasons  if  your 
committee  deem  it  important  that  I  should  do  so. 
Yours,  truly, 

Wm.  E.  Chandler. 
Hon.  S.  M.  CuLLOM, 

Chairman  Committee  on  Foreign  Relatione ^ 

United.  States  Senate. 


Spanish  Treaty  Claims  Commission, 

Washington,  D.  C,  March  8,  190^. 
My  Dear  Senator:  Keferiing  to  my  letter  of  February'  13,  in  answer 
to  your  letter  of  the  12th  relative  to  Senate  bill  No.  37M,  limiting  the 
fees  of  attorneys  before  this  Commission,  I  desire  to  say  that  my  reply 
to  your  letter  was  made  without  consulting  the  other  members  of  the 
Commission  and  should  be  treated  only  as  my  individual  opinion. 

I  will  furnish  a  copy  of  mv  letter  to  the  other  four  commissioners, 
so  that  each  may  give  to  you  his  individual  opinion  if  he  desires  so  to  do. 
Very  respectfully, 

Wm.  E.  Chandler. 
Hon.  S.  M.  CuLLOM,  U.  S.  S., 

Chairman  Committee  on  Foreign  Relatimis. 


A  BILL  relative  to  the  fees  of  attorneys  in  cases  before  the  Spanish  Treaty  Claimfi  Commission. 

Be  it  enacUd  by  the  Senate  and  House  of  Bepresentatives  of  the  Umted  States  of  America 
in  Congress  assembled,  That  all  sales,  transfers,  or  assignments  heretofore  or  hereafter 
made  of  any  claims  before  such  CJommission,  except  such  as  have  occurred  in  the 
due  administration  of  a  decedent* s  estate,  and  all  contracts  heretofore  made  for  fees 
and  allowances  to  claimants'  attorneys  are  hereby  declared  void. 

Sec.  2.  That  all  warrants  issued  by  the  Secretary  of  the  Treasury,  in  payments  of 
awards  shall  be  made  pajrable  and  delivered  only  to  the  claimants  or  their  lawful 
heirs,  executors  or  admmistrators  or  transferees  imder  administrative  proceedines, 
except  so  much  thereof  as  shall  be  allowed  to  the  attorneys  for  claimants  by  the 
Commission  for  prosecuting  said  claims,  which  may  be  paid  direct  to  such  attorneys, 
and  the  alloivances  to  the  attorneys  for  claimants  shall  be  regulated  and  fixed  by  the 
Commission  at  the  time  of  making  awards  and  entered  of  record  as  part  of  the  find- 
ings thereof;  but  in  no  case  shall  the  allowance  exceed  fifteen  per  centum  of  the 
award  made,  except  in  case  of  a  claim  of  less  amount  than  five  hundred  dollars,  or 
where  unusual  services  have  been  rendered  or  expenses  incurred  by  the  claimant's 
attorney,  in  which  case  not  to  exceed  twenty  per  centum  of  such  award  may  be 
allowea  by  the  Commission. 


LETTER    FROM    COMmSSIONER    CHANDLER    TO    THE    PRESIDENT    OF    THE 
UNITED  STATES,   DATED  MAY   16,   1902. 

"  Other  questions  affecting  the  business  of  the  Commission  have  been 
already  infonnallv  called  to  the  attention  of  Congress.  The  Commis- 
sion adopted  a  rule  concerning  the  fees  of  attorneys  as  follows: 

Rule  No.  21.  Each  claimant,  at  the  time  of  the  final  submission  of  his  case,  must 
furnish  to  the  Commission  a  statement  showing  the  contract,  agreement,  or  under- 
standing which  has  at  any  time  existed  or  then  exists  with  any  agent  or  attorney 
for  compensation  for  carrying  on  or  aiding  in  the  preparation  or  prosecution  of  his 
claim.    *    *    * 
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'*In  connection  with  the  Indian  depredation  suits  in  the  Court  of 
Claims,  the  Congress,  by  the  act  of  March  3, 1891,  made  provision  for 
the  fees  of  counsel  with  a  limitation  as  follows: 

But  in  no  case  shall  the  allowance  exceed  fifteen  per  cent  of  the  judgment  recov- 
ered, except  in  case  of  claims  of  less  amount  than  five  hundred  dollars  or  where 
unusual  services  have  been  rendered  or  expenses  incurred  by  the  claimant's  attorney, 
in  which  case  not  to  exceed  twenty  per  cent  of  such  judgment  shall  be  allowed  by 
the  court. 

"It  is  important  that  upon  this  subject  there  should  be  definite  legis- 
lation. It  nas  been  suggested  to  the  Conmiission  by  counsel  that  as 
the  Supreme  Court  of  the  United  States  has  in  one  case  approved  as 
not  exorbitant  a  contract  with  counsel  for  50  per  cent  of  the  amount 
of  the  claim,  such  percentage  can  not  be  held  to  be  unreasonable  in 
any  case.  The  decision  referred  to  is  that  of  Taylor  against  Bemk 
(110  U.  S.,  42),  where  the  court  declined  to  declare  unconscionable  a 
fee  of  50  per  cent  in  a  case  involving  a  recovery  of  $27,310.  It  can 
not,  however,  be  reasonably  argued  that  such  a  rule  should  apply  to 
cases  amounting  to  many  millions,  with  single  cases  reaching  very 
large  sums,  eight  of  them  involving  more  than  $1,000,000  each,  as 
shown  by  Senate  Document  No.  299  of  the  present  Congress,  giving  a 
list  of  all  the  claims  pending  before  the  Commission,  the  number  being 
542  and  the  total  amount  claimed  being  $60,972,077.78. 

"  I  has  seemed  to  me  to  be  my  duty  to  invite  in  a  formal  way  your 
consideration  of  the  two  above  questions  concerning  the  important 
work  which  has  been  intrusted  to  the  Commission." 
I  have  the  honor  to  be,  very  respectfully, 

W.  E.  Spear, 
Clerh  of  the  Spankh  Treaty  Claims  Cmnmmi/m. 

The  President  pro  tempore  United  States  Senate. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


HI8T0BT  OP  ITS  FBOCEEDIHOS  FSOM  APBIL  8,  1901.    CONDITION 
OP  ITS  BirSINESS  ON  JANTFABT  17,  1903. 

EXTSV8I0H  07  P0WSB8  AHD  JUltlSBIOTIOH  FOB   SIX  MONTHS   FBOM 

MABOH  2,  1908. 

Letter  from  Commissioner  Chandler  to  the  President. 

Spanish  Treaty  Claims  Commission, 

Washington^  D,  C.^  Jcmuary  17^  1903. 
To  the  President. 

Sir:  In  addition  to  the  formal  application,  transmitted  to  you  by 
letter  of  this  date,  for  an  extension  for  six  months  from  March  2, 1903, 
of  the  powers  and  jurisdiction  of  the  Spanish  Treaty  Claims  Commis- 
sion, I  have  the  honor  to  submit  a  brief  statement  of  the  proceedings 
of  the  Commission  and  of  the  present  condition  of  its  business. 

The  act  organizing  the  Commission  became  a  law  March  2,  1901, 
and  the  first  meeting  was  held  on  the  8th  day  of  April,  1901.  By  sec- 
tion 9  the  time  for  the  presentation  of  claims  was  fixed  at  six  months 
after  the  date  of  said  first  meeting,  and  expired  October  8,  1901;  but 
the  presentation  of  claims  for  six  months  after  such  expiration  was 
allowed  if  claimants  could  establish  good  cause  for  the  delay. 

The  total  number  of  claims  presented  is  542,  and  the  amount  claimed 
is  $61,672,077.78,  being  the  sum  given  on  page  57  of  the  list  of  claims 
in  Senate  Document  No.  299  of  the  Fifty-seventh  Congress,  fii-st  ses- 
sion, with  $700,000  added  for  claim  No.  519.  Of  these  claims  152  are 
for  damages  caused  to  enlisted  seamen  on  the  battle  ship  Maine  by  the 
exploaion  in  Havana  Harbor  on  February  15, 1898;  22  are  for  personal 
injaries  received  in  various  ways  from  Spanish  authorities;  14  are  for 
damages  on  account  of  both  personal  injuries  and  property  losses,  and 
354  are  for  damages  to  real  and  personal  property.  The  amounts 
claimed,  as  above  classified,  are  as  follows: 

For  personal  injuries  suffered  by  seamen  on  battle  ship  Maine $2,  S25, 200. 00 

For  personal  injuries  received  from  Spanish  authorities 2, 351 ,  500. 00 

For  damages  to  real  and  personal  property 56, 495, 377. 7S 

Total 61,672,077.78 
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The  claims  for  indemnity  on  account  of  property  losses  appear  from 
the  petitions  to  be  about  equally  divided  into  two  classes:  (1)  Those 
in  which  the  acts  complained  of  were  committed  by  Cuban  insurgents; 
(2)  those  in  which  the  acts  were  committed  by  Spanish  forces.  These 
claims  relate  to  about  20  of  the  207  sugar  centrals  or  large  sugar  mills 
in  Cuba,  and  to  about  600  of  the  landed  estates  in  the  island,  which 
number  15,521  sugar  plantations,  15,831  tobacco  plantations,  and 
60,711  farms. 

The  United  States  citizenship  of  the  claimants  (other  than  the  sea- 
men of  the  Maine)  is  alleged  as  follows: 

Caws. 

By  naturalization 262 

By  birth 74 

By  birth  of  some  claimants  and  the  naturalization  of  others  joined  as  petitioners.     6 

Through  United  States  corporations 14 

It  is  not  specified  whether  the  claimants  are  native  or  naturalized  citizens  in .. .    34 

By  section  10  of  the  act  of  Congress  the  Attorney-General,  in  defend- 
ing the  interests  of  the  United  States,  is  authorized  to  demur  to  peti- 
tions as  well  as  to  file  answers  thereto. 

The  status  of  the  cases  is  as  follows: 

hi  one  case.  No.  32,  for  damages  arising  from  arrest,  imprisonment, 
and  detention  of  a  United  States  citizen  in  Cuba  in  1896*  an  award  has 
been  made  in  his  favor  for  $3,000. 

In  the  162  cases  arising  from  the  destruction  of  the  battle  ship  Maine 
the  petitions  have  been  dismissed  on  the  ground  that  individual  claims 
do  not  arise  in  favor  of  the  officers  and  seamen  of  a  ship  of  war  who 
receive  in  the  line  of  duty  injuries  to  their  persons  for  which  a  foreign 
goverament  is  responsible.  The  claim  against  the  foreign  govern- 
ment is  wholly  national;  and  all  injuries  to  such  officers  and  seamen 
are  merged  in  the  national  injury,  and  they  can  look  only  to  their  own 
government  for  such  remuneration  as  it  may  choose  to  give  them. 

In  45  cases  demurrers  to  the  petitions  have  been  sustained  because 
the  damages  were  done  either  by  the  Cuban  insurgents  in  an  insurrec- 
tion which  had  gone  beyond  the  control  of  the  parent  Govenunent  (it 
not  being  sufficiently  alleged  that  the  Spanish  authorities,  by  the 
exercise  of  due  diligence,  might  have  prevented  the  damage  done)  or 
by  the  Spanish  troops  in  the  course  of  war  measures  adopted  for  the 
recovery  of  Spain's  authority  (it  not  being  sufficiently  alleged  that  the 
measures  were  contrary  to  the  rules  of  international  warfare),  and  in 
these  45  cases  the  claimants  have  been  given  time  in  which  to  amend 
their  petitions. 

In  34  cases  demurrers  to  petitions  have  been  overruled  because  the 
petitions  appear  to  allege  sufficient  facts  to  show  that  the  Spanish 
authorities  might,  by  due  diligence,  have  prevented  the  damage  done 
by  the  insurgents  or  that  their  war  measures  were  not  sanctioned  by 
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the  rules  and  usages  of  international  warfare,  and  in  these  eases  the 
Government  has  been  given  time  to  answer  or  otherwise  plead. 

In  many  cases  the  Attorney-General  has  filed  motions  for  more 
specific  statements  or  to  strike  out  parts  of  petitions.  Some  requests 
in  such  cases  have  been  complied  with,  while  in  others  the  claimants 
have  asked  for  further  time  in  which  to  ascertain  the  necessary  facts. 
In  47  cases  answers  have  been  filed,  and  in  about  20  case«  some  testi- 
mony has  been  taken. 

In  163  cases  demurrers  are  pending,  but  they  are,  for  the  most  part, 
cases  of  the  same  character  as  those  wherein  decisions  have  been  made. 
Of  these,  some  await  the  determination  of  counsel  whether  they  shall 
be  considered  as  submitted  and  others  await  further  argument,  which 
has  been  ordered  by  the  Commission,  upon  the  question  whether  the 
reconcentration  orders  were  legitimate  acts  of  war,  and  what  results 
therefrom  or  from  other  military  orders  made  Spain  liable  for  damages, 
actual  and  direct,  and  not  remote  or  prospective,  to  citizens  of  the 
United  States;  and  also  further  argument  of  the  question  of  the  con- 
struction and  application,  in  cases  now  before  the  Commission,  of  the 
treaty  of  1795  and  the  protocol  of  1877. 

The  present  status  of  the  389  cases  now  pending  is  as  follows: 

At  issue 47 

On  demurrers 163 

On  motions  for  more  specific  statements 36 

On  stipulations  for  continuance  and  for  more  specific  statements 17 

On  motions  to  strike  out  parts  of  petitions 17 

Awaiting  action  of  Attorney-General,  where  demurrers  have  been  overruled...  14 

Awaiting  action  of  attorneys  for  claimants  where  demurrers  have  been  sustained .  45 

Total 389 

RECAPITULATION. 

Number  of  cases  disposed  of 153 

Number  of  cases  pending 389 

Total  number  of  cases  filed 542 

There  was  in  the  original  act  of  Congress  of  March  2,  1901,  no 
express  authority  given  for  the  taking  of  testimony  outside  the  United 
States,  to  be  used  in  cases  pending,  and  the  Commission,  upon  the  ques- 
tion whether  testimony  could  be  taken  abroad,  became  divided  in 
opinion,  notwithstanding  that  apparently  the  evidence  for  both  the 
claimants  and  the  defense  existed  mainly  in  Cuba  and  in  Spain.  All 
doubt  upon  this  question  was  removed  only  by  new  and  explicit 
authority  from  Congress  to  take  testimony  abroad,  which  was  not 
given  until  the  passage  of  the  act  of  June  28,  1902. 

Such  delay  as  has  taken  place  in  reaching  decisions  has  arisen  from 
the  necessity  (1)  of  giving  to  the  Attorney-General  ample  time,  after 
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the  filing  of  the  petitions,  for  full  investigation  before  determining 
whether  to  file  demurrers  or  to  file  answers,  and  (2)  of  allowing  suffi- 
cient time  to  both  sides  to  prepare  briefs  and  make  oral  arguments. 
The  Commission  is  not  aware  that  any  complaints  of  unnecessary  delay 
have  been  made  by  any  claimants.  The  extension  of  the  time  for  the 
work  of  the  Commission  is  required  by  the  public  interest. 

I  desire  further  to  say  that  in  connection  with  this  Commission  and 
the  claims  pending  before  it  for  adjudication  there  should  be  again 
further  considered  by  you  a  letter  written  by  me  to  you  on  the  16th 
day  of  May,  1902,  a  copy  of  which  is  now  enclosed.  On  the  subjects 
therein  called  to  your  attention,  explicit  recommendations  should  be 
made  by  you  to  Congress  if  even  and  exact  justice  is  to  be  done  to 
claimants  and  at  the  same  time  most  important  interests  of.  the  United 
States,  both  near  and  remote,  are  to  be  properly  and  adequately 
protected  during  your  Administration. 

Very  respectfully,  Wm.  E.  Chandler, 

President  of  the  (hmmimcm. 


(Copy.) 

January  17, 1903. 
To  the  President. 

Sir:  I  have  the  honor  to  transmit  herewith  for  your  approval  and 
signature  an  instrument  in  writing  which  extends  for  the  period  of 
six  months  from  and  after  March  2,  1903,  the  time  during  which  the 
powers  and  jurisdiction  granted  to  the  Spanish  Treaty  Claims  Com- 
mission by  the  act  of  Congress  of  March  2, 1901,  shall  be  in  force  and 
continue;  such  extension  being  necessary  to  enable  the  Commission  to 
complete  its  work. 

Very  respectfully,  Wm.  E,  Chandler, 

President  of  the  Conimimon. 


SPANISH  TREATY  CLAIMS  COMMISSIOH. 

Order  No.  351;  adopted  January  31,  1903. 

Ordered^  that  the  executive  order  of  the  President  dated  Janoary 
31,  1903  (extending  the  powers  and  jurisdiction  of  the  Spanish  Treaty 
Claims  Commission  for  and  during  the  term  of  six  months  from  and 
after  the  2d  day  of  March,  1903,  and  for  no  longer  time),  be  made  of 
record  in  the  order  book  of  the  Commission,  as  follows: 

By  authority  of  the  sixteenth  section  of  the  act  of  Ck)ngres8  approved  March 
second,  1901,  entitled  ''An  act  to  carry  into  effect  the  stipulations  of  article  seven  of 
the  treaty  W ween  the  United  States  and  Spain,  concluded  on  the  tenth  day  of 
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December,  1898,"  the  period  of  two  years  from  the  date  of  the  approval  of  said  act 
(daring  which  the  powers  and  jnrisdiction  granted  to  the  Spanish  Treaty  Claims 
Commiflsion  duly  appointed  under  the  first  section  of  said  act  of  Congress  to  examine 
and  adjadicate  all  claims  of  citizens  of  the  United  States  against  Spain,  which  the 
United  States  agreed  to  adjudicate  and  settle  by  the  seventh  article  of  said  treaty 
were,  according  to  said  act,  to  be  in  force  and  continue)  is  hereby  extended  for  and 
daring  six  months  from  and  after  the  second  day  of  March,  nineteen  hundred  and 
three,  and  for  no  Icmger  time,  it  being  the  judgment  of  the  President  that  such  time 
is  necessary  to  enable  the  Conmiission  to  complete  its  work. 

Thiodorb  Roosbvelt. 
White  House,  January  31,  190S. 

A  true  c5opy. 

Attest:  W.  E.  Spear,  Clerk. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


ACTS  OF  OONaRESS  RELATIVE  TO 
THE  COMMISSION. 


OFFICE  OF  THE  COMMISSION,  1411  H  STREET  NW., 
WASHINGTON,  D.  C. 


PBINTED  FOB  THE  COMMISSION  MABCH  16,  1908. 


WASHINGTON: 

OOVBBNIfENT   PBIMTINO  OFFICE. 
1903. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 

ORGANIC  Act  CBEATINO  THE  COMMISSION. 

(March  2,  1901.    31  Statutes,  877.) 

[Public— No.  115.] 

AN  ACT  to  carry  into  effect  the  stipulations  of  article  seven  of  the  treaty  between 
the  United  States  and  Spain  concluded  on  the  tenth  day  of  December,  eighteen 
hundred  and  ninety-eight. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  oftlte  United 
States  of  America  in  Congress  assetnhled^  That  the  President  of  the 
United  States  shall  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  five  suitable  persons  learned  in  the  law,  who  shall  constitute  a 
commission,  whose  duty  it  shall  be,  and  it  shall  have  juiisdiction,  to 
receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the  United 
States  a^inst  Spain,  which  the  United  States  agreed  to  adjudicate  and 
settle  by  the  seventh  article  of  the  treaty  concluded  between  the  United 
States  and  Spain  on  the  tenth  day  of  December,  anno  Domini  eighteen 
hundred  and  ninety -eight.  It  shall  adjudicate  said  claims  according 
to  the  merits  of  the  several  cases,  the  principles  of  equity,  and  of 
international  law.  One  of  said  persons  shall  be  designated  by  the 
terms  of  his  appointment  to  be  the  president  of  said  commission. 

The  President  of  the  United  States,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  shall  fill  by  appointment  all  vacancies  which  may 
occur  in  said  commission. 

Sec.  2.  That  each  of  the  members  of  said  commission,  the  Assistant 
Attorney-General,  the  assistant  attorneys,  and  the  clerk  provided  for 
by  this  Act  shall  be  citizens  of  the  United  States,  and  shall  take  the 
oath  of  office  prescribed  by  law  to  be  taken  by  officers  of  the  United 
States. 

Sec.  3.  That  the  said  commission  shall,  within  thirty  days  after  the 
appointment  of  the  members  thereof,  meet,  and  it  shall  thereafter 
hold  its  sessions,  in  the  city  of  Washington.  The  Department  of  Jus- 
tice shall  provide  said  commission  with  all  necessary  and  suitable 
rooms  and  offices  for  holding  its  sessions  and  transacting  its  business. 
All  the  expenses,  including  salaries  and  compensation  of  said  commis- 
sion and  of  its  officers  and  employees,  shall  be  paid  by  the  Department 
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of  Justice,  upon  vouchers  certified  by  the  president  of  the  commission 
or  J)y  order  of  the  other  members  of  the  commission  in  case  of  his 
absence  or  inability  to  act;  and  the  sum  of  fifty  thousand  dollars  annu- 
ally, or  60  much  thereof  as  may  be  necessary,  is  hereby  appropriated 
and  made  immediately  available  for  the  Department  of  Justice  as  a 
special  fund  for  the  payment  of  said  expenses. 

Sec.  4.  That  the  commission  is  empowered  to  make  all  necessary  or 
convenient  and  proper  rules  and  regulations  of  practice  ^nd  procedure 
for  the  transaction  of  its  business. 

Sec.  5.  That  the  commission  is  empowered  to  appoint  a  clerk,  and 
may  also  appoint  one  messenger  and  one  or  more  stenographers,  tjT)e- 
writers,  and  interpreters  as  the  business  of  the  commission  may  re- 
quire; and  may  also  appoint  one  or  more  commissioners,  whose  duty 
it  shall  be  to  take  testimony  in  such  cases  as  may  be  brought  before 
said  commission.  Such  commissioners  to  take  testimony  shall  be  citi- 
zens of  the  United  States,  and  they  shall  receive  for  their  services 
such  fees  as  may  be  fixed  by  said  commission,  not  exceeding  the  fees 
allowed  by  law  for  the  taking  of  testimony  to  be  used  in  the  courts  of 
the  United  States,  including  the  sum  of  three  dollars  per  day  which 
the  courts  of  the  United  States  are  now  authorized  by  section  twenty- 
one  of  the  Act  of  May  twenty -eighth,  eighteen  himdred  and  ninety- 
six,  to  allow  to  commissioners. 

The  clerk  of  said  commission  shall,  before  assuming  the  duties  of 
his  oflSce,  execute  a  bond  to  the  United  States,  with  suflScient  surety  or 
sureties,  in  such  amount  and  conditioned  as  the  Attorney-General  shall 
prescribe,  for  the  faithful  performance  of  his  duties  as  such  clerk. 

The  appointments  authorized  by  this  section  shall  be  made  without 
reference  to  the  rules  and  regulations  of  the  civil  service. 

Sec.  6.  That  the  President  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  one  additional  Assistant  Attorney-General 
of  the  United  States,  who  shall  hold  his  oflice  during  the  existence  of 
said  commission,  and  the  Attorney-General  of  the  United  States  is 
empowered  to  employ  such  assistant  attorneys  as  the  business  of 
the  commission  may  require.  It  shall  be  the  duty  of  said  Assistant 
Attorney-General  and  assistant  attorneys  to  appear  as  attorneys  and 
counsel  for  the  United  States,  under  the  direction  of  the  Attorney- 
Geneml,  and  defend  the  United  States  in  all  proceedings  to  adjudicate 
claims  which  may  be  had  before  said  commission. 

Sec.  7.  That  each  of  the  said  commissioners  and  the  clerk  and  each 
of  the  commissioners  to  take  testimony  shall  have  authority  to  admin- 
ister oaths  in  all  proceedings  before  the  commission,  and  every  per- 
son knowingly  and  willfully  swearing  or  aflirming  falsely  in  any  sudi 
proceedings  shall  be  deemed  guilty  of  perjury,  and  shall,  upon  con- 
viction, suffer  the  punishment  provided  by  the  laws  of  the  United 
States  for  that  offense,  when  committed  in  its  courts  of  justice, 
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Sec.  8.  That  all  reports,  records,  proceedings,  and  other  documents 
now  on  file  or  of  record  in  the  Department  of  State,  or  in  any  other 
Department,  or  certified  copies  thereof,  relating  to  any  claims  prose- 
cuted before  the  said  commission  under  this  Act  shall  be  furnished 
to  the  coQunission  upon  its  order,  made  of  its  own  motion  or  at  the 
request  of  the  claimant  or  of  the  attorney  representing  the  United 
States  before  said  commission. 

Sec,  9.  That  every  claim  prosecuted  before  said  commission  shall 
be  presented  by  petition,  setting  forth  concisely  and  without  unneces- 
sary repetition  the  facts  upon  which  such  claim  is  based  together  with 
an  itemized  schedule  setting  forth  all  damages  claimed.  Said  petition 
shall  also  state  the  full  name,  the  residence,  and  the  citizenship  of  the 
claimant,  and  the  amount  of  damages  sought  to  be  recovered,  and  shall 
pray  judgment  upon  the  facts  and  law.  It  shall  be  signed  by  the 
claimant  or  his  attorney  or  legal  representative,  and  be  verified  by  the 
affidavit  of  the  claimant,  his  agent,  attorney,  or  legal  representative. 
It  shall  be  filed  with  the  clerk  of  the  commission,  and  the  prosecution 
of  the  claim  shall  be  deemed  to  have  been  commenced  at  the  date  of 
such  filing.  All  claims  shall  be  filed  as  aforesaid  within  six  months 
from  the  date  of  the  first  meeting  of  the  commission,  and  every  claim 
not  filed  within  such  time  shall  be  forever  barred:  I^ovided^  That  the 
commission  may  receive  claims  presented  within  six  months  after 
the  termination  of  said  period  if  the  claimants  shall  establish  to  their 
satisfaction  good  reasons  for  not  presenting  the  same  earlier. 

Sec.  10.  That  service  of  the  petition  shall  be  made  upon  the  Attorney- 
General  of  United  States  at  such  time  and  in  such  manner  as  may  be 
prescribed  by  the  rules  of  said  commission.  It  shall  be  his  duty  to 
defend  the  interests  of  the  United  States,  and  he  shall,  within  sixty 
days  after  the  service  of  the  petition  upon  him,  unless  the  time  shall 
be  extended  by  order  of  the  commission,  file  a  demurrer  or  answer  to 
said  petition,  which  answer  shall  set  up  all  matters  of  counterclaim, 
set-oflf,  claim  of  damages,  demand,  or  defense  whatsoever  of  the  Gov- 
ernment against  such  claim:  Provided^  That  should  the  Attorney- 
General  fail  to  so  answer  or  demur,  the  claimant  may  proceed  with  the 
case  under  such  rules  as  the  commission  may  adopt;  but  the  claimant 
shall  not  in  such  case  have  award  for  his  claim  or  for  any  part 
thereof  unless  he  shall  establish  the  same  by  proof  satisfactory  to  the 
commission. 

Sec.  11.  That  the  award  in  favor  of  any  claimant  shall  be  only  for 
the  amount  of  the  actual  and  direct  damage  which  said  claimant  shall 
prove  that  he  has  sustained.  Remote  or  prospective  damages  shall 
not  be  awarded,  nor  shall  interest  be  allowed  on  any  claim. 

Sec.  12.  That  all  awards  of  said  commission  shall  be  final  unless  a 
new  trial  or  bearing  shall  be  granted  by  said  commission  and  no  new 
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trial  or  rehearing  shall  be  had  except  upon  motion  made  within  sixty 
days  of  said  award. 

Sec.  13.  When  the  conmiission  is  in  doubt  as  to  any  question  of 
law  arising  upon  the  facts  in  any  case  before  them,  they  may  state  the 
facts  and  the  question  of  law  so  arising  and  certify  the  same  to  the 
Supreme  Court  of  the  United  States  for  its  decision,  and  said  court 
shall  have  jurisdiction  to  consider  and  decide  the  same. 

Sec.  14.  That  the  commission  shall  file  with  the  Secretary  of  State 
a  copy  of  the  award  in  each  case  immediately  after  the  same  shall 
have  been  made  and  become  final,  and  in  every  case  of  final  award  by 
said  commission  the  sum  found  to  be  due  shall  be  paid  out  of  any 
appropriation  made  or  to  be  made  by  Congre^as  for  the  payment  and 
satisfaction  of  such  awards  on  presentation  to  the  Secretary  of  the 
Treasury  of  a  copy  of  said  award,  certified  by  the  clerk  of  the  com- 
mission and  signed  by  the  president  of  said  commission,  or  by  the 
Secretary  of  State  in  case  said  conmiission  has  terminated  and  ceased 
to  exist. 

All  the  files  and  records  of  said  commission  shall  immediately  upon 
the  expiration  thereof  be  deposited  in  the  office  of  the  Secretary  of 
State. 

Seo.  15.  That  the  salaries  and  compensation  of  the  persons  appointed 
under  this  Act  shall  be  as  follows,  and  the  same  shall  be  paid  monthly 
in  equal  installments: 

To  each  commissioner,  the  sum  of  five  thousand  dollars  per  annum. 

To  the  Assistant  Attorney -General,  the  sum  of  five  thousand  dollars 
per  annum. 

To  the  clerk,  the  sum  of  three  thousand  five  hundred  dollars  per 
annum. 

To  such  assistant  attorneys  as  may  be  employed,  at  the  rate  of  two 
hundred  dollars  per  month  to  each  for  the  time  of  actual  employment 

To  the  messenger  and  to  each  stenographer  and  typewriter,  the  sum 
of  one  thousand  two  hundred  dollars  per  annum. 

To  each  interpreter,  not  exceeding  the  sum  of  one  thousand  eight 
hundred  dollars  per  annum. 

Sec  16.  That  the  powers  and  jurisdiction  hereby  granted  to  said 
commission  shall  be  in  force  and  continue  for  the  period  of  two  years 
from  the  date  of  the  approval  of  this  Act,  arid  for  no  longer  time: 
Provided^  That  the  President  may,  from  time  to  time,  extend  the 
said  period  beyond  said  two  years,  not  exceeding  six  months  in  each 
instance,  when  in  his  judgment  such  extension  is  necessary  to  enable 
the  commission  to  complete  its  work :  And  provided  further^  That  in 
case  the  commission  shall  have  completed  its  work  before  the  expira- 
tion of  the  said  two  years  the  President  may  dissolve  said  commission, 

Approved,  March  2,  1901. 
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ACT  OF   CONOBESS  OIVIHO  ADDITIONAL  FOWEBS   TO  THE 

COMMISSION. 

(June  30,  1902.     Statutes,  549.) 

[Public— No.  214.] 

AN  ACT  Amending  tne  Act  of  March  second,  nineteen  hundred  and  one,  entitled 
"  An  Act  to  carry  into  effect  the  stipulations  of  article  seven  of  the  treaty  between 
the  United  States  and  Spain,  concluded  on  tne  tenth  day  of  December,  eighteen 
hundred  and  ninety-eight." 

Be  it  enacted  hy  the  Senate  and  Hovse  of  Rejyresentatives  of  the  United 
States  of  America  in  Congress  assevMed^  That  section  four  of  the  Act, 
entitled  *' An  Act  to  carry  into  effect  the  stipulations  of  article  seven 
of  the  treaty  between  the  United  States  and  Spain,  concluded  on  the 
tenth  day  of  December,  eighteen  hundred  and  ninety-eight,"  approved 
March  second,  nineteen  hundred  and  one,  is  hereby  amended  by  adding 
thereto  the  following  provisions: 

*'*  Such  rules  and  mode  of  procedure  shall  conform,  so  far  as  practi- 
cable, to  the  mode  of  procedure  and  practice  of  the  circuit  courts  of 
the  United  States.  The  said  Commission  created  by  this  Act  is  vested 
with  the  same  powers  now  possessed  by  the  circuit  and  district  courts 
of  the  United  States  to  compel  the  attendance  and  testimony  of  parties, 
claimants  and  witnesses,  to  preserve  order,  and  to  punish  for  con- 
tempt, and  to  compel  the  production  of  any  books  or  papers  deemed 
material  to  the  consideration  of  any  claim  or  matter  pending  before 
said  Commission. 

'*•  That  the  said  Commission  is  also  vested  with  all  the  powers  now 
possessed  by  the  circuit  and  district  courts  of  the  United  States  to  take 
or  procure  testimony  in  foreign  countries.  Such  testimony  may  be 
taken,  pursuant  to  the  provisions  of  existing  laws  and  the  rules  and 
practice  of  the  district  and  circuit  courts  of  the  United  States,  so  far 
as  applicable,  before  the  Commission  or  any  Commissioner  or  Commis- 
sioners appointed  under  the  provisions  of  this  Act. 

''  That  the  marshal  of  the  United  States  for  the  District  of  Columbia, 
or  his  deputies,  shall  serve  all  processes  issued  by  said  Commission, 
preserve  order  in  the  place  of  sitting,  and  execute  the  orders  of  said 
Conmiiission;  and  outside  of  the  District  of  Columbia  the  writs  of  said 
Commission  shall  be  executed  by  United  States  marshals,  or  their 
deputies,  in  their  respective  districts. 

"That  said  Commission  or  any  Commissioner  appointed  by  it  to 
take  testimony  in  foreign  countries  is  hereby  authorized  to  appoint  an 
officer  to  serve  any  subpoena  or  process  issued  by  said  Conmiission  or 
Conmiissioner. 

"  When  testimony  is  to  be  taken  before  any  Commissioner  appointed 
by  said  Conunissibn  within  any  district  or  territory,  the  clerk  of  any 
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court  of  the  United  States  for  such  district  or  territory  shall,  on  appli- 
cation of  either  party,  or  of  his  agent,  issue  a  subpoena  for  such  wit- 
ness, commanding  him  to  appear  and  testify  before  the  Commissioner 
at  a  time  and  place  stated  in  the  subpoena;  and  if  any  witness,  after 
being  duly  served  with  such  subpoena,  refuses  or  neglects  to  appear, 
or  after  appearing  refuses  to  testify,  not  being  privileged  from  giving 
testimony,  and  such  refusal  or  neglect,  is  proven  to  the  satisfaction  of 
any  judge  of  the  court  whose  clerk  issues  the  subpoena,  such  judge 
may  proceed  to  enforce  obedience  to  the  process,  or  punish  the  dis- 
obedience, as  any  court  of  the  United  States  may  proceed  in  case  of 
disobedience  to  process  of  subpoena  to  testify  issued  by  such  court; 
and  the  production  before  such  Commissioner  of  an^^  paper  or  writing, 
written  instrument,  book,  or  other  document,  may  also  be  required  in 
the  manner  prescribed  in  section  eight  hundred  and  sixty-nine  of 
Revised  Statutes  of  the  United  States." 
Approved,  June  30,  1902. 


ADDITIONAL  STATUTES. 

(Urgent  deticiency  bill,  February  14,  1902.     Statutes,  pages  9, 24, 25.) 

[Public— No.  9.] 

"Spanish  Claims  Comiussion:  For  expenses  of  Spanish  Treaty 
Claims  Commission,  fifteen  thousand  dollars,  of  which  not  exceeding 
five  hundred  dollars  may  be  expended  in  the  purchase  of  law  books  and 
books  of  reference,  and  not  exceeding  three  thousand  dollars  to  reim- 
burse the  Secretary  of  State  for  the  services  of  a  force  of  copyists  to 
make  copies  of  papers  conc/crning  claims  required  by  order  of  the 
Commission;  and  said  Commission  may  employ,  instead  of  the  mes- 
senger now  authorized  but  not  appointed,  three  assistant  messengers 
and  watchmen,  at  sixty  dollars  per  month  each;  and  hereafter  vouchers 
for  the  expenses  of  the  Commission  shall  be  paid  when  approved  and 
certified  by  the  President  of  the  Commission,  and  vouchers  for  the 
expenses  of  the  Department  of  Justice  in  connection  with  the  claims 
shall  be  paid  when  approved  and  certified  by  the  Attorney-Greneral. 

^^For  salaries  and  expenses  in  defense  of  claims  before  the  Spanish 
Treaty  Claims  Commission,  including  salaries  of  Assistant  Attorney- 
General  in  charge,  as  fixed  by  law,  and  of  assistant  attorneys  and  nec- 
essaiy  employees  in  Washington  or  elsewhere,  to  be  selected  and 
their  (compensation  fixed  by  the  Attorney-General,  to  be  expended 
under  his  direction,  so  much  of  the  provisions  of  the  Act  of  |March 
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second,  nineteen  hundred  and  one,  providing  for  the  Spanish  Treaty 
Claims  Commission  as  are  in  conflict  herewith  notwithstanding,  thirty 
thousand  dollars." 


(Sundry  civil  bill,  June  28,  1902.     Statutes,  pages  419, 473-4-5.) 

[Public  No.  182.] 

''  Defense  op  suits  before  Spanish  Treaty  Claims  Commission: 
For  salaries  and  expenses  in  defense  of  claims  before  the  Spanish 
Treaty  Claims  Commission,  including  salaries  of  Assistant  Attorney- 
General  in  charge  as  fixed  by  law,  and  of  assistant  attorneys  and 
necessary  employees  in  Washington  or  elsewhere,  to  be  selected  and 
their  compensation  fixed  by  the  Attorney-General,  to  be  expended 
under  his  direction,  so  much  of  the  provisions  of  the  Act  of  March 
second,  nineteen  hundred  and  one,  providing  for  the  Spanish  Treaty 
Claims  Commission  as  are  in  conflict  herewith  notwithstanding,  one 
hundred  and  twelve  thousand  dollars,  of  which  not  exceeding  one 
thousand  dollars,  to  be  immediately  available,  may  be  expended  for 
law  l)ooks  and  books  of  reference. 

«  *  «  ^  *  *  * 

"Salaries  and  expenses,  Spanish  Ci^ims  Commission:  For  gen- 
eral expenses  of  the  Commission  for  all  the  purposes  mentioned  in  the 
Act  approved  March  second,  nineteen  hundred  and  one,  in  addition  to 
the  continuing  annual  appropriation  of  fifty  thousand  dollars  provided 
in  said  Act,  five  thousand  dollars.  The  Commission  may  pay  a  fixed 
compensation,  not  to  exceed  two  thousand  five  hundred  dollars  annu- 
ally, with  allowance  for  subsistence  instead  of  fees,  to  commissioners, 
not  exceeding  two  in  number,  whom  the  Commission  under  existing 
law  may  appoint  to  take  testimony  in  the  island  of  Cuba.  The  Com- 
mission may,  in  the  place  of  two  clerks  now  in  service  employ  an 
assistant  clerk  at  the  rate  of  two  thousand  dollars  per  annum  and  one 
clerk  at  the  rate  of  one  thousand  four  hundred  dollars  per  annum.'' 


(General  deficiency  bill  of  March  3,  1903.) 
[Public— No.  156.] 

SPANISH  TREATY  CLAIMS  COMMISSION.* 

Spanish  Treaty  Claims  Commission:  For  salaries  and  expenses  of 
the  Spanish  Treaty  Claims  Commission,  five  thousand  dollars;  and 
said  Commission  is  authorized  to  pay  to  additional  commissioners  to 
take  testimony  in  Cuba,  for  occasional  services  in  special  cases,  not 
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exceeding  eight  dollars  per  day,  in  lieu  of  fees  during  the  time  of 

actual  service. 

«  «  *  *  «  «  « 

To  pay  the  award  made  by  the  Spanish  Treaty  Claims  Commission 
under  the  provisions  of  the  Act  of  March  second,  nineteen  hundred 
and  one,  certified  to  Congress  in  Document  Numbered  Three  hundred 
and  fifty -eight  of  the  present  session,  three  thousand  dollars. 


(Sundry  civil  expense  bill  of  March  3,  1903.) 

[Public— No.  157.] 

Defense  op  suits  befobe  Spanish  Treaty  Claims  Commission: 
For  salaries  and  expenses  in  defense  of  claims  before  the  Spanish 
Treaty  Claims  Commission,  including  salaries  of  Assistant  Attorney- 
General  in  charge  as  fixed  by  law,  and  of  assistant  attorneys  and 
necessary  employees  in  Washingt5n,  District  of  Columbia,  or  else- 
where, to  be  selected  and  their  compensation  fixed  by  the  Attorney- 
General,  to  be  expended  under  his  direction,  so  much  of  the  provisions 
of  the  Act  of  March  second,  nineteen  hundred  and  one,  providing  for 
the  Spanish  Treaty  Claims  Commfssion  as  are  in  conflict  herewith  not- 
withstanding, one  hundred  and  twelve  thousand  dollars,  of  which  not 
exceeding  two  hundred  dollars  may  be  expended  for  law  books  and 
books  of  reference. 
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OEDEE  EEQUIEING  OONOISEIOISS  IK  PETITION& 
Order  No,  69. 

Ordered^  in  case  No.  39,  being  the  claim  of  Federico  P.  Montes 
against  the  United  States,  that  the  claimant  have  leave  to  file  an  amended 
petition  within  thirty  (30)  days,  conforming  to  the  rules  of  the  Com- 
mission, it  appearing  to  the  Commission  that  the  facts  are  not  set  forth 
concisely. 

(Adopted  July  1,  1901.) 
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Harry  S.  McCann      ) 

agalmt  >-Ca8e  Jso.  30. 

The  United  States.    ) 


OPINION  OF  THE  COMMISSION  DELIVERED  MAEOH  6, 1902. 

individual  claims  of  citizens  of  one  nation  may  arise  against  the  government  of 
another  nation  for  re<lress  of  injuries  to  persons  or  property  which  such  citizens 
may  have  8ustaine<l  from  such  government  or  any  of  its  agents. 

But  such  individual  claims  do  not  arise. in  favor  of  the  officers  and  seamen  of  a  ship 
of  war  who  receive,  in  the  line  of  duty,  injuries  to  their  persons  for  which  a 
foreign  government  is  responsible.  The  claim  against  the  foreign  government 
is  wholly  national,  and  all  injuries  to  such  officers  and  seamen  are  merged  in  the 
national  injury;  and  they  can  look  only  to  their  own  government  for  such 
remuneration  as  it  may  choose  to  give  to  them. 

A  seaman  injured  by  the  explosion  which  destroyed  the  battle  ship  Maine  in  the  har- 
bor of  Havana,  Cuba,  on  February  15,  1898,  had  no  individual  claim  against 
Spain,  even  if  that  (lovernment  was  rcsiM)nsible  to  the  United  States  for  the 
explosion;  and  therefore  such  a  seaman  is  not  entitled  to  an  award  in  his  favor 
from  the  Spanish  Treaty  Claims  Commission  organized  by  the  act  of  Congress 
of  March  2,  1901,  to  adjudicate  all  individual  claims  of  citizens  of  the  United 
States  against  Spain  which  the  United  States  released  to  Spain  and  agreetl  to 
pay  by  the  treaty  of  peace  of  December  10,  1898. 

Opinion   by  the  President  of  the  Commission,  William  E. 

Chandler. 

This  case  was  argued  on  a  demurrer  to  the  petition.  The  claimant 
is  a  native-born  citizen  of  the  United  States  and  was  a  seaman  on  board 
the  United  States  battleship  Mdlne^fho  received  injuries  by  the  explo- 
sion which  destroyed  that  vessel  in  the  harbor  of  Havana  on  February 
15,  1898;  and  he  asserts  that  the  explosion  and  destiiiction  of  the 
Maine  were  directly  caused  by  the  wrongdoing  and  negligence  of  the 
Government  of  Spain,  which,  therefore,  he  avers  was  and  is  responsi- 
ble to  him  for  his  injuries  except  so  far  as  the  United  States  has 
assumed  the  responsibility  therefor  by  the  treaty  of  peace  of  December 
10,  1898,  and  he  asks  an  award  in  his  favor  against  the  United  States 
for  ?10,(XK)  damages. 

The  treaty  of  peace  contains  an  agreement  as  follows: 

Article  VII. 

The  Umted  States  and  Spain  mutually  relinquish  all  claims  for  indemnity,  national 
and  individual,  of  every  kind,  of  either  Government,  or  of  its  citizens  or  subjects, 
agaipfit  the  other  Government  that  may  have  arisen  since  the  beginning  of  the  late 
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insurrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the  present  treaty, 
including  all  claims  for  indemnity  for  the  cost  of  the  war. 

The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquished  in  this  article. 

The  act  of  Congress  of  March  2,  1901,  requires  this  Commission  to 
receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the  United 
States  against  Spain  which  the  United  States  ''agreed  to  adjudicate 
and  settle  by  the  seventh  article  of  the  treat3\''' 

The  demurrer  to  the  petition  filed  by  the  Attorney-General  specifies 
four  causes  of  demurrer,  only  one  of  which  is  necessary  to  notice  in 
this  opinion,  namely,  that  no  liability  ever  existed  on  the  part  of  Spain 
in  favor  of  the  claimant  by  reason  of  the  alleged  acts  complained  of  in 
-the  petition. 

The  demurrer  to  the  petition  is  sustained  for  the  cause  thus  stated. 
The  Commission  is  of  the  opinion  that  no  individual  claims  in  behalf 
of  the  naval  officers  and  seamen  who  survived  or  the  representatives 
of  the  naval  officers  and  seamen  who  perished  by  the  explosion  of  the 
United  States  battle  ship  2Ia!)ie  in  the  harbor  of  Havana  on  February 
16,  1898,  ever  arose  against  the  Spanish  Government,  even  if  that 
Government  was  responsible  for  the  destruction  of  the  battle  ship;  and 
consequently  no  such  claims  are  to  be  paid  by  the  United  States  under 
the  seventh  article  of  the  treaty  of  peace  whereb}^  the  United  States 
agreed  to  adjudicate  and  settle  all  individual  claims  of  its  own  citizens 
against  Spain. 

Ordinarily,  under  international  law,  individual  claims  arise  in  behalf 
of  the  citizens  of  any  country  who  receive  injuries  for  which  a  foreign 
government  is  responsible.  Such  claims  are  property  rights  of  the 
persons  injured,  and  descend  to  their  i>ersonal  representatives  and 
assignees.  (Act  of  Congress  of  January  30,  171K),  1  Stats.,  613;  Kev. 
Stats.,  sec.  5385;  Comegys  v,  Vasse,  1  Peters,  193.)  The  existence 
and  validity  of  such  claims  does  not  depend  upon  their  recognition  and 
presentation  by  the  government  of  the  claimants,  although  such 
recognition  and  presentation  are  usually  sought  and  accorded.  (House 
Report  No.  134,  Foity-third  Congress,  second  session,  pp.  10,  27;  Bel- 
gium, 30;  Switzerland,  33;  Austria,  70;  France,  76;  Ecuador,  98;  The 
Netherlands,  102;  Colombia,  103;  Liberia,  117;  Salvador,  118;  Ven- 
ezuela, 119;  Sweden  and  Norway,  122;  Germany,  124;  Italy,  125: 
England,  192;  Portugal,  194;  Argentina,  196;  Denmark,  201.) 

But  this  ordinary  rule  recognizing  individual  claims  does  not  apply 
to  the  oflBcers  and  seamen  on  a  national  naval  vessel  or  to  the  officers 
and  soldiers  of  a  national  aniiy.  If  they,-  while  engaged  in  the  per- 
formance of  their  duties,  receive  injuries  for  which  a  foreign  govern- 
ment is  responsible,  the  claims  which  arise  therefrom  are, wholly 
national,  to  be  presented  and  prosecuted  solely  by  the  nation  whieh 
the  seamen  and  soldiers  serve.     When  the  nation  has  secured  redress 
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and  remuneration  it  will  make  such  donations  to  its  naval  and  military 
servants  as  the  circumstances  seem  to  require;  or  it  may  do  this  even 
if  it  fails  to  obtain  reparation  from  the  oflfending  nation. 

But  no  individual  claims  arise  in  behalf  of  the  individual  sailors  or 
soldiers.  They  have  endured  only  the  hardships  the  risk  of  which 
they  consented  to  encounter.  They  are  entitled  to  receive  from  their 
own  government  their  lawful  pay  and  pensions  and  such  additional 
recognition  of  their  services  and  bravery,  losses  and  sufferings  as  a 
wise  and  grateful  people  will  always  bestow  upon  the  protectors  and 
defenders  of  their  national  existence  and  honor.  But  they  give  up, 
while  in  their  military  service,  the  citizen's  privilege  of  seeking, 
through  an  individual  claim,  recompense  for  wrongs  done  to  him  by 
a  nation  other  than  his  own. 

Public  policy  evidently  forbids  the  recognition  of  any  privilege  of 
the  othcers  and  seamen  on  a  war  vessel  or  of  the  officers  and  soldiers 
of  an  army  to  acquire  the  right  to  make  personal  claims  directly  against 
a  foreign  government  for  injuries  received  in  the  course  of  their  serv- 
ice. The  principal  object  of  the  navy  and  army  of  a  nation  is  to  pre- 
pare for  war  and  to  wage  war  against  other  nations.  It  would  be 
most  inconvenient  to  allow  individual  claims  to  grow  up  in  behalf  of 
the  seamen  and  soldiers  of  one  nation  against  the  governmentof  another 
nation,  and  to  be  formulated,  presented,  and  pressed  by  those  seamen 
and  soldiers  as  indefeasible  personal  rights. 

If  the}'  can  make  such  claims  individually,  they  can  individually 
negotiate  concerning  them,  and  they  can  settle  them  individually,  each 
for  such  sum  as  he  chooses  to  accept.  Such  a  condition  is  utterly  incon- 
sistent with  the  nature  of  the  function  which  the  seamen  and  soldiers 
are  employed  to  perform. 

Only  three  cases  can  be  supposed  of  the  destruction  of  a  ship  where 
a  foreign  government  can  be  held  responsible  for  the  destruction  and 
the  injury  thereby  resulting  to  officers  and  seamen  on  board: 

I.  Where  the  ship  is  destroyed  during  flagrant  war. 

II.  Where  the  ship  is  destroyed  as  a  clear  act  of  war,  although  war 
has  not  otherwise  begun. 

III.  Where  the  ship  is  destroyed  not  during  flagrant  war  nor  as  a 
clear  act  of  war,  but  through  the  enmity  or  negligence  of  persons 
for  whose  act  or  neglect  their  nation  may  fairly  be  held  responsible. 

In  the  first  two  cases  it  is  admitted  that  any  claim  which  may  be 
made  is  national  merel}^  and  no  individual  claims  arise  in  behalf  of 
any  person,  whether  he  is  a  naval  officer  or  sailor  or  is  a  civilian 
owner  or  employee  on  board. 

In  the  last  case,  if  the  vessel  is  commercial  and  in  private  owner- 
ship, individual  claims  of  the  owners  and  the  crew  rise  against  the 
foreign  power,  but  no  national  claim.  If  the  vessel  is  a  ship  of  war, 
there  is  a  national  claim,  but  not  in  addition  separate  individual  claims 
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of  oflScers  and  seamen  engaged  in  the  public  service  on  board.  Thej 
can  seek  compensation  only  from  and  through  their  own  government. 

It  is  impossible  to  admit  the  notion  that  a  war  cruiser  can  circumnavi- 
gate the  globe,  visiting  foreign  countries  on  the  wa}',  with  a  possibility 
that  the  officers  and  seamen  on  board  may  accumulate  individual  claims 
against  the  various  governments  for  alleged  wrongs  done  to  them  in  the 
ports  of  visitation,  which  claims  are  rights  of  action  belonging  to  the 
officers  and  seamen  and  descending  to  their  heirs.  No  idea  that  there 
are  such  individual  claims  in  behalf  of  national  seamen  and  soldiers 
seems  ever  to  have  been  advocated  until  the  present  cases  arose,  and 
these  do  not  appear  to  have  been  imagined  to  exist  until  after  this  treaty 
containing  the  broad  language  of  its  seventh  section  had  been  adopted. 
In  all  the  cases  in  history,  injuries  to  such  persons,  received  in  the  line 
of  duty,  have  been  treated  as  creating  national  claims  only;  they  have 
been  referred  to  only  as  incidents  of  a  national  claim;  indemnity  has 
been  asked  in  the  name  of  their  nation  from  the  other  nation;  and  all 
sums  demanded  and  received  from  the  offending  nation  have  l)een 
treated  as  national  property;  and  where  payments  have  been  made  to 
individual  sailors  or  soldiers  or  their  families  or  representatives,  they 
have  been  made  as  donations  merelj^  and  never  in  recognition  of  rights 
or  in  satisfaction  of  individual  claims. 

The  counsel  for  the  claimants  have  been  urged  to  cite  cases  decided 
by  any  tribunal,  authorized  to  adjudicate  individual  claims  only,  where 
an  individual  claim  of  a  national  sailor  or  soldier  against  a  foreign 
nation  has  been  presented;  and  not  one  case  is  forthcoming. 

In  attempting  to  respond  to  this  request  that  counsel  for  claimants 
would  refer  the  Commission  to  decisions  justifying  the  contention  that 
national  sailors  and  soldiers  may  acquire  individual  claims  against  a 
foreign  government,  cases  have  been  named  as  follows: 

McKeown's  case  (Moore,  Int.  Arb.,  3311). 

The  General  Armstroiig  case  (Moore,  Int.  Arb.,  1071). 

The  Ilatteras  officers  (Moore,  Int  Arb.,  4651;  18  Stats.,  245). 

McKeown's  case  was  where  a  British  subject  serving  as  a  seaman  on 
a  war  vessel  of  the  United  States  was  maltreated  by  his  commanding 
officer,  and  he  was  proper  1}^  held  to  have  an  individual  claim  against 
the  United  States,  which  was  his  employer.  But  the  case  has  no 
bearing  upon  the  present  question  where  the  employed  pei-son  tries 
to  set  up  an  individual  claim,  not  against  his  employing  government, 
but  against  another  government. 

In  the  General  Armstrong  case  the  vessel  was  an  American  ship  in 
private  ownership,  but  in  the  war  of  1812  had  privateering  letters 
against  Great  Britain,  and  was  destroyed  by  British  war  ships  in  the 
Portuguese  harbor  of  Fayal  on  September  27, 1814.  Claims  for  dam- 
ages done  to  the  seamen  of  the  Ar^nstrong  were  presented  by  the 
United  States  against  Portugal  under  an   arbitration   to  determine 
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whether  Portugal  had  failed  in  her  obligations  of  neutrality.  But 
they  were  not  claims  of  sailors  on  a  man-of-war;  and,  moreover,  they 
were  not  presented  as  individual  claims,  but  as  incidents  of  a  national 
claim.  They  could  not  be  individual  claims  against  Portugal,  separate 
from  the  national  claim,  for  they  were  not  even  individual  claims 
against  Great  Britain,  which  actually  did  the  injuries  complained  of. 
There  could  not  be  individual  claims  against  Portugal  for  injuries 
done  by  Great  Britain  which  were  not  claims  against  Great  Britain. 
A  mere  national  claim  arose  against  both  Great  Britain  and  Portugal. 

The  Hattet^cts  oflBcers  made  claim  in  the  distribution  of  the  Geneva 
award  moneys  for  payment  for  their  property  on  a  war  vessel  of  the 
United  States  destroyed  by  the  Confederate  cruiser  Al<ibama.  For 
such  compensation  they  had  no  individual  claims  against  the  Confed- 
erate Government,  because  war  was  flagrant.  They  had  no  individual 
claims  against  Great  Britain  by  reason  of  her  neglect  in  letting  the 
Alabama  fit  out  in  her  ports.  If  it  were  to  be  held  that  they  had,  the 
anomaly  would  be  presented  of  individual  claims  existing  against  a 
government  whose  mere  negligence  contributed  to  the  wrong  done 
and  yet  no  individual  claims  existing  against  the  government  which 
actually  did  the  wrong.  They  had  no  individual  claims  against  the 
United  States  until  Congress  gave  them  by  the  act  of  June  23,  1874 
(18  Stats.,  246),  which  ordered  that  all  claims  should  be  allowed 
"directly  resulting  from  damage  caused  by  the  so-called  insurgent 
cruisers  Alabama  and  Florida  and  their  tenders  and  *  *  ♦  by  the 
so-called  insurgent  cruiser  SJvenandoah  after  her  departure  from  Mel- 
bourne," and  which  also,  by  providing  that  no  claim  should  be  allowed 
"arising  in  favor  of  any  pei-son  not  entitled  at  the  time  of  his  loss  to 
the  protection  of  the  United  States  in  the  premises,"  decided  that 
claims  should  be  allowed  in  favor  of  every  person  entitled  to  such  pro- 
tection whether  a  citizen  or  naval  oflScer  or  seaman  of  the  United  States 
or  of  any  other  nation  on  the  globe  except  Great  Britain.  (Moore, 
Int.  Arb.,  4653.) 

As  the  case  of  the  Ilatteras  oflBcers  has  been  emphasized  by  counsel 
for  the  claimants,  the  statement  should  be  repeated  that  prior  to  the 
above  act  of  June  23,  1874,  the  Ilatteras  officers  had  no  individual 
claims  against  the  Confederacy  or  Great  Britain  or  the  United  States. 
When  that  act  passed  they  acquired  claims  against  the  United  States 
because  Congress  could  do  what  it  liked  with  the  Geneva  award  moneys, 
and  in  explicit  language  gave  some  of  them  to  the  individual  sufferers 
by  the  depredations  of  the  inculpated  cruisers,  as  later  by  the  act  of 
June  6, 1882  (22  Stats.,  98),  it  gave  the  remaining  moneys  to  the  losers 
by  captures  made  by  the  exculpated  cruisers  and  to  those  shipowners 
who  had  paid  war  premiums  for  marine  insurance  on  their  vessels  and 
cargoes  which  had  not  been  molested,  although  England's  liability  for 
those  cruisers  had  been  explicitly  negatived  by  the  Geneva^  tribunal 
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and  the  war-premium  damages  had  been  too  remote  for  serious  con- 
sideration by  that  tribunal. 

In  short,  Congress  did  what  it  chose  to  do  with  the  $15,500,000 
Geneva  award  moneys;  and  there  were  never  any  individual  claims  as 
distinct  from  national  claims  against  Great  Britain  on  account  of  her 
neglect  to  perform  against  the  Confederacy  and  in  favor  of  the  United 
States  her  obligations  as  a  professedly  neutral  nation. 

It  is  not  to  be  doubted  that  Congress  in  like  manner  might  have 
directed  the  Spanish  Treaty  Claims  Commission  to  allow  sums  of 
money  to  the  survivors  of  the  Mains  disaster  and  to  the  families  of 
the  dead  sailors.  Such  directions  would  have  created  individual 
claims  against  the  United  States  which  did  not  previously  exist  against 
either  Spain  or  the  United  States;  and  it  is  equally  true  that  some 
equivalent  provision  \j^  the*  treat}'  might  have  created  such  claims 
against  the  United  Statt^s.  But  such  was  not  the  language  of  the 
treaty  or  of  the  act  of  Congress  giving  power  to  this  Commission. 
(See  Senate  Ex.  Doc.  No.  21,  Forty-fourth  Congress,  second  session, 
being  the  Alabama  Claims  Reports;  Ilatttras  officers'  claim,  117;  Sec- 
retary of  the  Navy's  claim,  120;  Worth's  claim,  35;  Moore  Int.  Arb., 
46^9.) 

Nor  do  additional  cases  much  dwelt  upon  by  counsel  for  claimants 
demonstrate  that  individual  claims  of  sailors  and  soldiers  of  one  govern- 
ment can  arise  against  another  government.  Governments  frequently 
present  specific  demands  on  account  of  injuries  to  their  sailors  and 
soldiers,  provided  they  happen  when  actual  war  is  not  going  on,  but 
the}'  are  never  presented  as  individual  claims  existing  independently 
of  the  national  claim.  This  remark  applies  to  the  cases  cited  by 
counsel  as  follows: 

(1)  The  offer  by  England  to  pay  indenmitj^  for  the  injuiy  to  sailors 
on  the  Chesajhitke  captured  by  the  British  man-of-war  Leopard  in  1807. 
(3  Am.  State  Papers,  passim  6-500.) 

(2)  The  payment  by  Paraguay  in  1857  of  $10,000,  which  was  given 
to  the  family  of  the  helmsman  killed  on  the  United  States  naval  ship 

Water  Witch.     (Moore,  Int.  Arb.,  1487.) 

(3)  The  Japanese  payments  to  the  United  States  in  1863,  some  of 
which  went  to  the  seamen  on  the  Wyoininq.  (Japanese  indemnity 
treaty,  October  22,  1864;  act  of  Congress  oip  February  22,  1883;  22 
Stats.,  421.) 

(4)  The  pa3^ments  to  the  United  States  which  went  to  the  sailors  of 
the  Baltimore  injured  in  Chili  in  1891.  (Messages  of  the  Presidents, 
vol.  9,  pp.  185,  215,  et  seq.) 

(5)  The  payments  by  the  United  States  to  France  on  account  of  the 
accidental  killing  of  French  seamen  in  Toulon  Harbor  May  1,  1834. 
(Act  of  June  28,  1834;  4  Stats.,  701.) 


Digitized  by 


Google 


HAKRY    8.    M  CANN    AGAINST   THE    UNITED   STATES. 

(6)  The  indemnity  paid  by  Japan  for  the  killing  of  British  sailors  at 
Yedo  in  1862.     (U.  S.  Dipl.  Cor. ,  1863,  part  2,  p.  989. ) 

(7)  The  indemnity  paid  by  Japan  for  the  killing,  in  1868,  of  the  offi- 
cers and  seamen  of  the  French  frigate  Venm  and  the  French  corvette 
DiipleU.     (U.  S.  Dipl.  Cor.,  1868,  part  1,  p.  698.) 

(8)  The  payment  made  b}^  China  to  England  for  the  killing  of  Colo- 
nel Margei-y  in  1875.     (U.  S.  For.  Rel.,  1875,  p.  310.) 

In  none  of  the  foregoing  cases  is  there  anything  to  suggest  that  indi- 
vidual claims  in  behalf  of  naval  officers  and  seamen  for  indemnity  for 
injuries  in  the  line  of  duty  received  from  a  foreign  government  could 
be  acquired  and  pressed  as  claims  existing  independently  of  the  national 
claim.  But  prompt  and  effective  demands  were  made  for  redress  for 
the  national  injury,  and  when  reparation  was  made  the  seamen  and 
their  families  were  most  liberally  treated  by  their  own  government. 

It  is  this  practice  of  the  nations,  whose  seamen  and  soldiers  are 
injured  wrongfully  under  circumstances  which  render  a  government 
responsible  for  the  injuries,  to  demand  quick  and  full  reparation  and 
indemnity  as  a  national  claim,  which  shows  that  the  deprivation  of  a 
sailor  or  soldier  of  the  privilege  of  acquiring  and  holding  an  individual 
claim  does  not  do  him  any  injustice.  He  has  by  his  enlistment  sur- 
rendered an  inferior  right  and  has  gained  a  superior  right.  He  has 
yielded  the  privilege  of  making  any  personal  demand  upon  a  foreign 
government  for  money  indemnity  for  an  injury  to  him  for  which  that 
government  is  liable.  He  has  acquired  the  privilege  of  having  his 
personal  injuries  made  an  incident  of  his  nation's  claim  against  the 
government  responsible  for  the  wrong  done  to  him,  and  he  rests  secure 
in  the  certainty  that  his  government  will  recognize  his  injuries  and 
recompense  the  wrong  in  full  and  liberal  measure.  His  private  griev- 
ance is  merged  in  the  wrong  done  to  his  nation  and  its  flag,  and  all 
this  is  to  his  advantage  and  gain,  and  not  to  his  loss,  in  any  possible 
degree  or  under  any  conceivable  circumstances. 

Illustrations  of  the  extent  to  which  a  national  sailor  or  soldier,  as  an 
equivalent  for  the  new  and  superior  rights  which  he  gains  as  a  repre- 
sentative of  his  government  everywhere  he  goes  under  the  flag,  sur- 
renders the  fundamental  rights  of  a  mere  citizen — the  right  to  flee  from 
attack,  the  right  of  free  motion  and  free  speech,  the  right  to  assemble 
and  to  petition  for  redress  of  grievances — ma^^  be  found  in  the  corre- 
spondence of  the  Secretary  of  the  Navy  with  Rear- Admiral  Case  on 
Februaiy  16  and  March  3,  1885,  and  with  Rear- Admiral  Stecdman  on 
February  18,  1885,  published  in  the  Army  and  Navy  Register,  of 
Washington,  on  February  21,  February  28,  and  March  7,  1885.  With 
such  a  surrender  goes  also  the  relinquishment  of  the  right  to  acquire 
individual  claims  against  foreign  governments  for  recompense  on 
account  of  injuries  done  to  the  sailor  or  soldier  by  the  acts  or  neglects 
of  such  governments  or  their  agents. 
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In  announcing  as  the  basis  of  the  present  decision  the  general  propo- 
sition that  wherever  an  individual  injury  to  a  sailor  or  soldier  creates 
in  whole  or  in  part  a  national  claim  of  his  government  against  another 
nation  any  right  to  make  a  claim  for  indemnity  on  account  of  such 
personal  injury  is  merged  in  such  national  claim  and  can  not  exist 
independently  thereof,  it  is  not  the  intention  of  the  Commission  to 
decide  any  extreme  case  that  may  be  imagined;  nor  to  say  that  a  sailor 
or  soldier  may  not  have  an  independent  individual  claim  by  reason  of 
a  wrong  done  to 'him  when  not  engaged  in  the  line  of  his  duty. 

Nor  does  the  Commission  undeitake  to  say  that  the  United  States 
has  fully  discharged  its  obligations  to  the  survivoi^s  of  the  Maine 
c-atastrophe  and  to  the  families  of  the  lamented  dead.  The  sole  deci- 
sion is  that  in  their  behalf  no  individual  claims  have  ever  existed 
against  Spain  arising  from  that  catastrophe,  even  if  the  Government 
of  Spain  could  be  held  responsible  therefor.  The  necessity  of  making 
a  distinction  between  individual  claims  and  national  claims,  between 
the  claims  of  citizens  and  the  claims  of  seamen  and  soldiers,  grows  out 
of  the  exact  language  of  the  treaty  and  the  statute.  The  treaty  can 
not  now  be  altered.  The  statute  can  be  enlarged  according  to  the 
judgment  and  will  of  Congress. 

An  order  will  be  entered  as  follows:  Ordered^  in  the  case  of  Harry 
S.  McCann,  No.  30,  that  the  petition  be  dismissed,  it  being  the  judg 
ment  of  the  Commission  that  the  claimant  is  not  entitled  to  any  award 
in  his  favor. 

A  similar  order  will  be  entered  in  case  No.  31,  of  Catharine  Burns, 
and  case  No.  428,  of  Alexander  Lynch. 

The  above  opinion  was  concurred  in  by  Commissioners  Diekema, 
Wood,  and  Maury.     Commissioner  Chambers  dissented. 

[In  the  above  cases  briefs  were  duly  filed;  and  the  questions  were 
argued  orally  in  Washington  on  December  18,  19,  20,  and  21,  1901, 
for  the  United  States  by  Assistant  Attorney -General  William  E.  Fuller 
and  Assistant  Attorneys  A.  P.  Morse,  W^illiam  E.  Rogers,  Charles  F. 
Jones,  and  Charles  W.  Russell,  and  for  the  claimants  by  Messrs. 
Charles  Henry  Butler,  Clifford  Walton,  Benjamin  Micou,  W.  W. 
Dudley,  and  Hilary  A.  Herbert.] 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


Harry  S.  McCann 
Thk  United  States. 


VNo.  30. 


CONCTIRRINO  OPXIHON  OF  ME.  COMMISSIONER  MAIJET. 

In  view  of  the  importance  of  this  ease,  it  has  seemed  proper  to  state 
the  eonsiidemtions  which  have  weighed  with  me  in  reaching  the  con- 
clusion to  sustain  the  demurrer  to  the  petition. 

It  appeal's  from  the  petition,  which  is  somewhat  full,  that  the  peti- 
tioner, McCann,  is  a  citizen  of  the  United  States,  and  was  such  at  the 
tiraeof  the  occurrences  therein  stated;  that  in  January,  1898,  he  enlisted 
^  a  seaman  in  our  service,  and  was  doing  duty  in  that  character  on  the 
Imttle  ship  Maine  when  she  was  blown  up  and  destroyed,  on  February 
15,  1898,  while  on  a  friendly  visit  in  the  harbor  of 'Havana;  that  he 
received  serious  injuries  in  consequence  of  the  catastrophe,  which  entitle 
him  to  an  award  against  the  United  States  for  the  sum  of  $10,000;  that 
the  destmction  of  the  battle  ship  was  directly  caused  by  the  wrongdoing 
and  negligence  of  the  Government  of  Spain;  that  said  Government 
l)ecarae  liable  to  him  for  his  injuries,  but  that  the  United  States,  by 
the  treaty  of  December  10,  181)8,  has  assumed  said  liability  and 
i*eleascd  the  Government  of  Spain  therefrom;  and  that  it  has  devolved 
on  the  United  States  to  adjudicate,  settle,  and  pay  the  petitioner  his 
damages;  wherefore  he  prays  judgment,  etc. 

The  United  States  demurred  to  the  petition,  and  assigned  with  the. 
demurrer  the  following  causes: 

1.  That  the  CJommission  has  no  jurindiction  of  the  subject-matter  stated  in  the 
petition. 

2.  That  the  petition  does  not  contain  facta  sufficient  to  constitute  a  cause  of  action 
or  entitle  the  claimant  to  an  award  against  the  defendant. 
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3.  That  no  liability  ever  existed  on  the  part  of  Spain  in  favor  of  the  claimant  by 
reason  of  the  alleged  acts  complained  of  in  the  petition,  and  there  is  no  liability  on 
the  part  of  the  United  States  in  favor  of  the  claimant  by  reason  of  the  treaty  of  peace 
between  the  United  States  and  Spain  of  December  10,  1898. 

4.  That  the  alleged  claim  is  not  within  the  terms  or  the  contemplation  of  the  treaty 
of  peace  between  the  United  States  and  the  Kingdom  of  Spain  of  December  10, 1898, 
or  the  act  of  Congress  of  March  2,  1901. 

The  whole  case  turns  on  Article  VII  of  the  treaty  of  peace  between 
the  United  States  and  Spain,  of  December  10,  1898,  which  is  af^  follows: 

The  United  States  and  Spain  nmtually  relinquish  all  claims  for  indemnity,  national 
and  individual,  of  every  kind,  of  either  Government,  or  of  its  citizens  or  subjects, 
against  the  other  Government  that  may  have  arisen  since  the  l>eginning  of  the  late 
insurrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the  i>resent  treaty 
including  all  claims  for  indemnity  for  the  cost  of  the  war. 

The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquished  in  this  article. 

I  shall  not  stop  to  consider  whether  the  class  of  claims  to  which  the 
present  one  belongs  had  taken  the  proper  form  to  entitle  it  to  be  con- 
sidered by  the  negotiators  of  the  treaty,  or  whether  the  letter  of  the 
Secretary  of  State  of  July  30,  1898,  may  be  properly  weighed  for  the 
purpose  of  controlling  the  general  language  of  the  article,  but  r*hall 
confine  myself  to  two  conclusions,  either  of  which,  if  sound,  is  decisive 
of  this  case. 

I  am  of  opinion  that  the  existence  of  these  supposed  Mahw  claims 
would  be  repugnant  to  the  fundamental  conception  of  the  treaty  of 
peace,  and,  for  that  reason,  that  the}^  are  not  included  in  the  sweeping 
language  of  Article  VII,  upon  an  established  rule  of  interpretation, 
and,  consequently,  are  not  within  the  jurisdiction  of  this  Commis^sion, 
which  is  restricted  to  claims  for  indemnity  of  our  citizens  against 
Spain  relinquished  to  that  powder  and  assumed  by  the  United  States 
by  the  treaty,  and  can  not,  in  the  nature  of  things,  extend  to  claims 
which,  if  ever  operative,  cea.^ed  to  e,t'/^st  in  any  ftrrm  hy  the  mere  fad 
of  the  treaty. 

If,  on  the  other  hand,  the  treat}^  of  peace  had  no  such  effect  on  the 
supposed  claims,  then  I  am  of  opinion  that  this  Commission  has  po 
jurisdiction  of  this  case,  because  the  supposed  claims  nether  hud  any 
exl^teiice  at  all. 

The  first  conclusion  rests  on  the  established  fact  that  the  destruction 
of  the  battle  ship  Maine  formed  part  of  the  cause  or  causes  of  the  war, 
it  having  been  singled  out  for  its  atrocity  as  the  culmination  of  the 
''abhorrent  conditions"  in  Cuba  for  the  removal  of  which  hostilities 
were  declared  against  Spain  b}'  the  joint  resolution  of  April  20, 1898 
(30  Stat.,  p.  738),  recognized  as  the  initial  point  of  the  war  by  the  act 
of  April  25,  1898  (30  Stat,  364). 

No  one  acquainted  with  the  state  of  the  public  mind  of  this  country 
after  that  catastrophe,  and  after  the  finding  of  our-^naval  i court  of 

Digitized  by  VjOOQ I 


//z 


HARRY    B.    m'cANN    V.   THE    UNITED    STATES. 


inquiry  that  '^  the  Mahe  was  destroyed  by  the  explosion  of  a  sub- 
marine mine,"  the  responsibilit}"  for  which  could  not  be  fixed  ''  upon 
any  pei-son  or  persons,"  from  inability  to  obtain  evidence,  can  doubt 
that  the  occurrence  was  a  potent  cause  in  bringing  on  the  war,  which 
we  must  notice  as  a  part  of  the  history  of  the  times;  as  must  be  done, 
for  example,  whenever  a  question  arises  as  to  the  grounds  on  which 
war  was  declared  by  Congress  against  Great  Britain  on  eJune  18, 1812, 
the  declaration  being  silent  as  to  such  grounds  (2  Stiit.,  755). 

Spain  was  profoundly  stirred  and  incensed  by  her  arraignment  at 
the  bar  of  public  opinion  of  Christendom  by  the  press  of  the  United 
States  as  criminally  responsible,  directly  or  indirectly,  for  the  destruc- 
tion of  our  battle  ship  ''with  two  hundred  and  sixty-six  of  its  officers 
and  crew,  while  on  a  friendly  visit  in  the  harbor  of  Havana." 

The  feeling  thus  aroused  must  have  been  greatly  intensified  b}'^  the 
report  of  the  Committee  on  Foreign  Relations  of  the  United  States 
Senate,  reconmiending  the  passage  of  the  joint  resolution  of  April  20, 
1898,  which,  *•' after  all  the  careful  and  anxious  deliberation  which 
great  duties  and  responsibilities  impose  upon  the  judgment  and  con- 
science," deliberately  charges  ''that  the  destruction  of  the  Maine  was 
compassed  either  by  the  official  act  of  the  Spanish  authorities  (and  the 
ascertainment  of  the  particular  person  is  not  material),  or  was  made 
passible  by  a  negligence  on  their  part  so  willing  and  gross  as  to  be 
equivalent  in  culpability  to  positive  criminal  action."  (S.  Rep.  No. 
885,  Fifty -fifth  Congress,  second  session,  p.  vii.) 

With  the  close  of  the  war,  the  "abhorrent  conditions"  which  caused 
it  completely  dmippeared^  leaving  behind,  however,  rankling  in  the 
breast  of  Spain,  the  sting  of  the  Maine  accusation. 

It  was  repugnant  to  the  fundamental  idea  of  the  treaty  of  peace  of 
December  10,  1898,  that  this  single  and  only  remaining  source  of  irri- 
tation between  the  two  nations  should  be  kept  open  by  repeated 
forensic  contests,  under  Article  VII  of  the  treaty,  over  the  question  of 
the  responsibility  of  Spain  to  individuals  for  the  destruction  of  our 
battle  ship,  before  an  ex  parte  tribunal  to  be  established  ])y  the  United 
States,  and  in  proceedings  therein  to  which  Spain  could  not  be  a  party; 
and  that,  too,  after  our  Government  had  refused  to  entertain  repeated 
offers  on  the  part  of  Spain  to  refer  the  question  of  her  responsibility 
to  '"an  impartial  investigation  by  experts,  whose  decision  she  accepts 
in  advance." 

A  treaty  of  peace,  w^hile  it  operates  as  other  international  conven- 
tions and  agreements,  has  etfects  peculiar  to  itself,  which  may  flow 
from  the  mere  fact  of  the  treaty,  without  any  provision  in  the  instru- 
ment to  produce  them. 

As  it  concerns  the  good  of  all  nations  that  war  between  any  of  them 
should  cease,  the  law  of  nations  takes  care  that  the  mere  fact  of  an 
agreement  for  peace  shall  have  the  effect  of  burying  in  ^|?^Yl9ftjf U 
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causes  and  pretexts  for  the  war,  as  the  only  way  of  preventing  a 
resumption  of  hostilities  on  any  of  the  old  grounds;  for,  as  Grotius 
says,  a  peace  is  not  complete  if  it  leave  any  old  grud<je  h^xxA^  which 
might  in  time  renew  the  war.     (Bk.  3,  ch.  20,  sec.  17.) 

Another  authority  tells  us  that  the  onl}^  peace  recognized  hy  inter- 
national law  is  one  that  is  pevpetnnl  and  eternal  and  binds  by  necessary 
implication  the  parties  to  it  ''  never  to  take  up  arms  on  account  of  the 
differences  which  occasioned  the  war,  and  for  the  future  to  look  upon 
them  as  entirely  at  an  end."  (Burlamaqui,  Law  of  Nature  and  of 
Nations,  vol.  2,  ch.  14,  sec.  7.) 

Or,  as  is  pithily  said  by  still  another  learned  author: 

A  treaty  of  peace  has  the  following  effects  with  reference  to  acts  done  before  the 
commencement  of  the  war  which  it  haa  terminated: 

1.  It  puts  an  end  to  all  pretensions  and  draws  a  veil  over  all  quarrels  out  of  which 
the  war  has  arisen.  It  has  set  up  a  new  order  of  things,  which  forms  a  fre?h  start- 
ing point,  and  behind  which  neither  State  may  look.  War,  consequently,  can  not  be 
renewed  upon  the  same  grounds.  (Hall,  Int.  Law,  sec.  200,  p.  583,  4th  ed.,  London, 
1895.)* 

To  the  same  effoct  are  Wheaton  (pt.  4,  ch.  4,  sec.  3),  Halleck  (vol.  1, 
ch.  9,  sec.  10,  3d  ed.,  London,  1893),  Bluntschli  (sec.  708),  and  Vattel 
(bk.  4,  ch.  2,  sec.  19). 

If,  now,  the  alleged  claims  set  up  by  the  individuals  demanding 
indemnity  for  injuries  resulting  from  the  destruction  of  the  battle 
ship  Maine  were  not  obliterated  by  the  mere  fact  of  the  treaty  of 
peace,  but  are  recognized  by  the  treaty  and  included  among  the  claims 
for  indemnity  to  be  adjudicated  and  settled  by  the  United  States,  we 
have  this  extraordinary  condition  of  things:  That  the  treaty,  on  the 
one  hand,  buries  in  oblivion  the  charges  and  suspicions  against  the 
Government  of  Spain  in  connection  with  the  destruction  of  the  battle 
ship,  and,  on  the  other  hand,  requires  an  adjudication  of  individual 


*The  importance  of  the  question  seems  to  justify  the  following  additional  citations: 

Enfin,  il  faut  remarquer  que  tout  trait<^  de  paix  est  par  lui-m^^me  perp^tuel,  et,  pour 
parlerainsi,  6t«rnel  de  sa  nature;  c'est-A-dire,  que  Ton  est  cense  de  part  etd'autre 
^tre  convenue  de  ne  prendre  jamais  plus  les  amies  an  sujet  des  d^m^l^s  qui  avaient 
allumt*  la  guerre,  et  de  les  tenir  desormais  poui^entiCrement  terminer.  (Burlamaqui, 
Droit  de  la  Nature  et  des  Gens,  Tome  2,  Quatrieme  Partie,  Chapitre  XIV,  sec.  7.) 

La  paix  diffOre  de  rarmistice,  principalement  en  ce  qu'elle  est  stipulee  pour 
toujours,  et  c'est  dans  ce  sens  qu'on  rapi>elle  un  traits  eternel  (pactum  jetemum). 
(Kluber,  Droit  des  Gens,  Tome  2,  sec.  322.) 

A  proprement'parler,  tout  ce  qui  a  donn^  lieu  a  la  guerre  devrait  C»tre  d<?cid<3  par  la 
paix,  ainsi  que  ce  qui,  discut^  dans  le  cours  de  la  guerre,  pourrait  laisser  un  germede 
nouvelles  mesintelligencee  que  la  paix  doit  couper  si  on  ne  veut  pas  qu*elle  soit  plAtr^ 
(Martens,  Pr<^»ci8  du  Droit  des  Gens,  Tome  2,  Sec.  333. ) 

La  paix  termine  d'une  mani^re  definitive  les  diff^rends  intemationaux;  autrement 
elle  ne  serait  qu'un  armistice.  En  consequence,  les  contestations  qui  ont  ^t^  la  cause 
ou  le  pr^texte  de  la  guerre,  sont  consider^es  comme  definitivement  r^gl^es.  (Heffter, 
Le  Droit  Int.  de  T Europe,  traduit  par  Jules  Bergson,  Paris,  1873,  troisidme  Edition.) 
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claims  growing  out  of  that  occurrence,  which  adjudication  can  not 
possibly  be  had  without  renewing  charges  and  reviving  animosities 
that  have  been  fought  over  by  the  two  countries  and  that  can  not  be 
renewed  and  revived  without  threatening  a  renewal  of  the  war  on  one 
of  its  original  grounds. 

It  seems  incredible  that  Spain  should  have  agreed  to  a  peace  with  the 
understanding  that  a  court  or  commission  to  be  established  by  the 
United  States  to  adjudicate  claims  under  the  treaty  should  have  juris- 
diction in  controversies  between  the  United  States  and  its  citizens  to 
inquire  into  and  decide  the  tremendous  question  of  Spain's  guilt  or 
liability  in  connection  with  the  destruction  of  the  Maine, 

In  m}^  judgment,  Spain  never  contemplated  confiding  the  keeping 
and  protection  of  her  national  honor  to  an  exclusively  domestic  tri- 
bunal to  be  created  by  our  Government  without  even  the  protection 
of  a  provision  for  her  becoming  a  party  to  any  controversy  in  which 
the  subject  to  be  investigated  should  involve  her  honor.  Having,  as 
she  says  in  her  overture  for  peace  of  July  22,  1898  (S.  Doc.  No.  62, 
Pt.  1,  55th  Congress,  3d  Session,  p.  272),  resigned  herself  to  a  hopeless 
war  with  the  United  States  for  the  ''one  object"  of  vindicating  ''  her 
prestige,  her  honor,  her  name,"  Spain  would,  I  apprehend,  have  per- 
ished by-  the  sword  rather  than  make  peace  on  any  such  terms. 

That  the  Spanish  commissioners  had  no  idea  that  any  claim  what- 
ever in  connection  with  the  destruction  of  the  battle  ship  Maine  was 
left  open  by  the  article  first  agreed  upon  as  Article  VI,  and  afterwards 
numbered  VII,  with  an  additional  pamgraph  binding  the  United  States 
to  "adjudicate  and  settle"  the  individual  claims  released  to  Spain,  is, 
I  think,  shown  by  the  prompt  manner  in  which  they  met  the  supposed 
reflection  on  the  honor  of  their  country  by  the  reference  made  to  the 
Maine  disaster  in  a  r^sum^  by  the  American  commissioners  of  the 
intolerable  conditions  existing  in  Cuba  when  the  war  broke  out  (S. 
Doc.  No.  62,  Pt.  1,  55th  Congress,  3d  Session,  p.  209),  and  by  Presi- 
dent McKinley  in  his  message  of  December  5,  1898,  by  proposing 
the  insertion  of  an  article  in  the  treaty  having  for  its  object  "the 
appointment  of  an  international  expert  commission  to  be  named 
with  all  imaginable  guaranties  to  assure  its  impartiality  in  order  that 
it  might  proceed  to  investigate  the  cause  of  the  disaster,  and  whether 
any  responsibility  were  attachable  to  Spain,  even  were  it  through 
negligence." 

The  proposition  to  have  the  question  of  her  connection  with  the 
destruction  of  the  battle  ship  determined  by  an  august  international 
tribunal,  with  every  guaranty  for  fairness,  would  have  been  absurd  if 
it  had  been  in  the  mind  of  Spain  that  the  same  question  must  neces- 
sarily be  determined  over  again  in  the  adjudication  of  claims  of  indi- 
viduals seeking  indemnity  for  injuries  sustained  in  the  J/^r//^^  disaster, 
by  suit  in  an  ex  parte  court  constituted  by  the  United  States,  in  whic*" 
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Spain  could  not  be  a  litigant,  and  with  a  possibility  of  conflicting 
determinations. 

Spain's  proposition  was  rejected  by  the  American  conmiissioners  on 
the  ground  '*  that  they  considered  the  case  as  closed^^  by  which,  I  appre- 
hend, they  must  be  understood  to  have  meant  that  the  negotiations 
then  going  forward  were  proceeding  on  the  theory  that  every  vestige 
of  dispute,  national  or  individual,  growing  out  of  the  destruction  of 
the  Maine  was  to  be  buried  in  oblivion  on  the  conclusion  of  the  treaty. 

Otherwise  the  reply  of  our  commissioners  would  have  involved  an 
unpardonable  indignity  to  Spain  if  they  intended  to  say  that  the  fact 
of  the  implied  assumption  by  the  United  States  of  Spain's  liability  to 
her  citizens  by  the  then  Article  VI,  with  its  concurrent  duty  of  mak- 
ing judicial  investigations  of  some  sort,  had  been  already  accepted  as 
furnishing  a  satisfactory  method  for  determining  the  class  of  cases 
involving  the  question  of  Spain's  responsibility  for  the  destruction  of  the 
Maine^  and  the  full  equivalent  of  the  proposed  international  tribunal. 

Spain  was  in  a  tremor  of  resentment  at  the  reflection  cast  on  "  the 
unstainable  honor  of  the  Spanish  people"  by  the  recent  references  to 
the  Maine  disaster,  and-  claimed  "  the  most  sacred  right  which  could 
not  fail  to  be  recognized  as  attaching  to  Spain,  as  it  is  vouchsafed  to 
the  most  wretched  of  human  beings,"  namely,  *'  the  right  of  defending 
herself frora  an  imputation  whioh  left  her  in  so  sorry  a  plight  hefore  the 
other  nations?'^  But,  if  we  are  to  be  influenced  by  the  arguments  for 
the  claimants,  the  American  commissioners  were  as  insensible  as 
statues  to  this  passionate  appeal  for  justice,  supposing  the  Maine  con- 
troversy was  to  be  kept  open. 

Undoubtedly  the  Spanish  commissioners  allowed  their  sensibility  to 
get  the  mastery  of  their  judgment,  in  supposing  there  was  any  pur- 
pose on  the  part  of  the  United  States  to  engage  in  the  inconsistent 
occupations  of  making  peace  and  keeping  alive  the  embers  of  war, 
since  the  language  used  by  our  commissioners  and  by  President 
McKinley  was  purely  historical  and  without  any  view  to  making  the 
incident  to  which  it  referred  the  ground  for  a  demand  on  Spain. 

Looking  at  the  matter  from  the  mistakea  point  of  view,  as  it  seems 
to  me,  of  the  Spanish  commissioners  and  of  the  learned  counsel  for 
the  claimants,  the  protest  of  Spain  on  the  rejection  of  her  proposition 
for  an  international  tribunal  was  the  voice  of  natural  justice  itself 
(S.  Doc.  No.  62,  Pt.  1, 55th  Congress,  3d  Session,  p.  260),  which  this  Gov- 
ernment did  heed,  and  was  bound  to  heed  as  a  responsible  power,  by 
replying  that  it  ^^  considered  the  case  (the  Maine  C4ise)  as  closed^^  never 
to  be  reopened. 

We  find  a  direct  analogy  applicable  to  the  point  now  under  discus- 
sion in  the  well-settled  rule  of  international  law  that  peace  necessarily 
involves  amnesty  and  pardon  of  all  acts  of  treason  committed  by  citi- 
zens or  subjects  of  the  countries  that  were  at  war,  and  also  of  all 
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claims  or  demands  for  damages  by  the  citizens  of  either  country 
against  those  of  the  other  for  acts  committed  during  the  war.  The 
reason  why  the  veil  of  oblivion  is  thrown  over  all  such  matters  is  that 
to  allow  them  to  be  carried  into  the  civil  or  criminal  courts  would, 
as  Bluntschli  says,  cav^e  continual  apprehi-nslon  that  irar^  with  all  Itn 
homrrn^  woidii  he  renewed;  hecame  behind  ei^ery  person  pursued  civilly 
or  crlmlnaUy  would  ahoays  he  found  the  country  for  which  lie  had 
fought.  (Bluntschli,  sec.  708-710;  Calvo,  Droit  Int.,  t.  5,  sec.  31-37, 
p.  370.)  The  applicability  of  these  remarks  to  the  Maine  cases  is 
self-evident. 

But  it  is  urged  that  these  alleged  claims  must  be  considered  and 
passed  upon  by  this  Commission,  because  the  United  States  has 
expressly  agreed  by  Article  VII  of  the  treaty  to  '*  adjudicate  and  set- 
tle" claims  for  indemnity  of  its  citizens  against  Spain  *'  o/*  ei'ery  kind^'* 
that  ''  may  have  arisen  since  the  beginning  of  the  late  insurrection  in 
Cuba  and  prior  to  the  exchange  of  ratifications  of  the  present  treaty," 
and  by  act  of  Congress  has  made  it  the  duty  of  the  Commission,  which 
is  given  jurisdiction  for  the  purpose,  "to^ receive,  examine,  and  adju- 
dicate all  claims"  which  the  United  States  agreed  to  adjudicate  and 
settle  b}^  the  seventh  article  of  the  treaty."  *  *  *  (See  act  March 
2, 1901,  U.  S.  Stat.,  vol.  31,  877.) 

The  general  and  sweeping  language  of  the  seventh  article  of  the 
treaty  is  pressed  upon  our  attention,  but  the  argument  seems  to  lose 
sight  of  the  rule  that  the  language  of  treaties,  laws,  and  writings  of  all 
kinds  must  be  taken  in  subordination  to  the  manifest  intent  of  the 
instrument  to  be  expounded,  for  "  it  is  not  the  words  of  the  law,  but 
the  internal  sense  of  it  that  makes  the  law:  the  letter  of  the  law  is  the 
body;  the  sense  and  reason  of  the  law  is  the  soul,"  so  that  'Mt  often 
happens  that  when  you  know  the  letter  you  know  not  the  sense,  for 
sometimes  the  sen^e  is  more  amfin^d  and  coiitracted  than  the  letter^  and 
sometimes  it  is  more  large  and  extensive."  (Eyston  v.  Studd^  Plowd., 
465.) 

The  necessary  Intent  of  a  treaty  of  peace  being,  as  we  have  seen,  to 
put  an  end  to  all  pretensions,  and  draw  a  veil  aver  all  quxirrels^  out  of 
which  the  war  has  arisen,  and  to  set  up  a  new  ordei'  of  things^  which 
forms  afresh  starting  pointy  hehlnd  which  neithei*  State  may  look  (Hall, 
supra)^  would  it  not  subvert  the  fundamental  intention  of  the  treaty  of 
peace  with  Spain  to  hold  that  it  was  the  purpose  of  the  parties  that 
the  whole  question  of  Spain's  responsibility  for  the  destruction  of  the 
Maine  should  be  reopened  and  litigated  before  an  ex  parte  tribunal  in 
controversies  between  the  United  States  and  its  citizens?  The  repug- 
nancy of  such  an  idea  to  a  condition  of  peace  would,  if  adopted,  Tieces- 
sitate  thdi  conclusion  that  th^  intention  of  the  contracting  parties  was  not 
a  permanent^  stahlepeace^  but  only  an  armistice^  under  which  there  might 
be  a  resumption  of  arms  on  the  original  grounds.  ^  j 

Digitized  by  VjOOQ IC 


r^^'C- 


HARRY    8.   M  OANN   V.  THE   UiaTED   STATES. 


Clearly,  then,  the  operation  of  the  general  words  of  the  seventh 
article  of  the  treaty  must  be  restricted  so  as  to  exclude  from  their 
operation  the  class  of  claims  to  which  the  one  in  question  belongs,  in 
obedience  to  the  rule  above  laid  down,  which  is  recognized  by  the 
Supreme  Court  of  the  United  States  in  the  following  language: 

All  laws  should  receive  a  sensible  construction.  General  terms  should  be  so  lim- 
ited in  their  application  as  not  to  lead  to  injustice,  oppression,  or  an  al)6unl  conse- 
quence. It  will  always,  therefore,  be  presumed  that  the  legislature  intended 
exceptions  to  its  language  which  would  avoid  results  of  this  character.  The  reason 
of  the  law  in  such  cases  should  prevail  over  its  letter. 

The  common  sense  of  man  approves  the  judgment  mentioned  by  Puffendorf,  that 
the  Bolognian  law,  which  enactetl  **that  whoever  drew  bloo<i  in  the  streets  should 
l)e  punished  with  the  utmost  severity,"  did  not  extend  to  the  surgeon  who  opened 
the  vein  of  a  person  that  fell  down  in  the  street  in  a  fit.  (  United  States  v.  A'trty,  7 
Wall.,  482,  486,487.) 

These  alleged  Ma!ne  claims  having  been  eoinpJeMy  exthigulnhed  by 
the  conjoint  operation  of  the  treaty  of  peace  and  the  law  of  nations, 
Spain  is  not  only  discharged  from  liability  for  them  but  the  United 
States  is  debarred  from  as^Dning  their  'payment  as  claims  once  valid 
against  Spain,  if  the  aforegoing  reasoning  is  well  founded.  The  ques- 
tion, being  essentially  international  in  character,  can  not  be  affected  by 
the  provisi(^n  of  the  Constitution  of  the  Uniled  States  prohibiting  the 
appropriation  of  private  property  for  public  use  without  just  compen- 
sation; it  being  incompetent  for  one  nation  to  change,  by  its  nmnicipal 
laws,  the  law  of  nations  to  the  prejudice  of  another  independent  nation. 
On  the  contrary,  the  Supreme  Court  of  the  United  States  has  held,  in 
a  case  determined  on  great  consideration,  that  international  law,  "  in 
its  widest  and  most  comprehensive  sense,"  is  "part  of  our  law"  and 
''must  be  ascertained  and  administered  by  the  courts  of  justice"  as 
often  as  questions  under  it  properly  arise  before  them.  {IliJton  v. 
Giiyot,  159  U.  S.,  113,  163.) 

There  is  no  room  for  doubt  that  the  outrages  committed  on  our 
merchant  marine  by  Great  Britain  in  enforcing  her  pretended  right  of 
impressment  were  consigned  to  oblivion  by  the  treaty  of  peace  con- 
cluded at  Ghent;  but  I  am  not  aware  that  any  of  the  thousands  of  sea- 
men who  were  the  subjects  of  those  outrages  were  ever  recognized  as 
having  individual  claims  against  Great  Britain  which  our  Government 
was  bound  to  satisfy  in  consequence  of  having  been  instrumental  in 
their  extinction  or  in  their  relinquishment  to  Great  Britain. 

It  is  clear,  therefore,  that  the  United  States  is  under  no  duty 
imposed  by  the  Federal  Constitution  to  investigate  the  question  of 
Spain's  liability  for  the  destruction  of  the  Maine, 

After  thwarting  the  repeated  efforts  of  Spain  to  have  the  question 
of  her  responsibility  settled  by  an  international  investigation,  and 
after  the  reflection  cast  on  the  finding  of  her  board  of  inquiry  as  to 
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the  cause  of  the  destruction  of  the  Maine  by  the  Committee  on  For- 
eign Relations  of  the  Senate,  it  would  be  at  once  a  severe  test  of 
Spain's  forbearance  and  a  shock  to  the  sense  of  justice  of  the  Nations 
for  the  United  States  to  reopen  the  question  before  a  tribunal  of  its 
own  selection. 

Supposing,  however,  that  the  destruction  of  the  Maine  was  not  one 
of  the  causes  of  the  war,  and,  therefore,  that  the  claims  in  question, 
if  they  exist  at  all,  were  not  condoned  or  consigned  to  oblivion  by  the 
mere  fact  of  the  treaty  of  peace,  it  remains  to  consider  whether  the 
responsibility  attributed  to  the  Government  of  Spain  for  the  occur- 
rence could  have  given  rise  to  individual  claims  against  that  Govern- 
ment for  indemnity  in  consequence  of  death  or  injury  suffered  by  offi- 
cers and  seamen  attached  to  the  vessel  destroyed. 

As  is  well  known,  the  battle  ship  Maine  was  blown  up,  with  fright- 
ful loss  of  life,  lying  at  her  moorings  in  the  harbor  of  Havana  while 
on  a  friendly  visit  there. 

Her  mission  was  to  represent  the  power  and  majesty  of  the  Govern- 
ment of  the  United  States  and  to  give  assurance  of  protection  to  the 
persons  and  property  of  citizens  of  the  United  States  against  the  pos- 
sible consequences  of  the  disturbed  conditions  then  existing  in  the 
island  of  Cuba,  for  the  repression  of  which  the  local  authorities  were 
not  completely  adequate. 

As  such  representative  she  was  clothed  with  a  distinct  personality, 
in  which  all  the  parts  of  her  organism,  animate  and  inanimate,  were 
lost  and  merged,  having  no  existence  except  as  members  of  the  com- 
plex whole,  the  battle  ship. 

According  to  Calvo,  the  analogy  is  complete  between  the  commander 
of  a  ship  of  war,  in  foreign  territorial  waters,  and  the  officers  and 
crew  under  him,  and  an  ambassador  at  a  foreign  court,  with  his  official 
and  unofficial  retinue  around  him.  (Droit  Int.,  tome  3,  sec.  1550.)  In 
both  cases  there  is  enjoyment  of  complete  exterritoriality,  and,  in 
either,  the  slightest  aggression  on  dignity  or  immunit^^  is  a  national 
offense,  or,  as  Martens  has  it,  an  insult  to  a  power  in  the  person  of  its 
representative. 

To  pursue  the  analogy,  the  completeness  of  the  merger  of  the  nat- 
ural personality  in  the  legal  personality  of  an  ambassador,  makes  it 
impossible  that  an  indignity  offered  to  an  ambassador  in  the  country 
to  which  he  is  accredited,  can  give  rise  to  an  individual  claim  on  his 
part  against  the  Government  of  such  country.  The  precedents  on  the 
subject  make  this  clear. 

In  the  time  of  Queen  Anne  the  Russian  ambassador,  near  her  court, 
was  arrested  under  a  capias^  sued  out  by  alleged  creditors  of  his,  and 
dragged  from  his  carriage,  and  subjected  to  other  indignities.     The 
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Czar  pressed  with  great  urgency  for  a  "satisfaction  proportioned  to 
the  enormity  of  the  wrong  committed  against  his  dignity  in  the  per- 
son of  his  representative." 

Owing  to  a  defect  in  the  law,  which  Parliament  immediately  cor- 
rected, the  guilt}'  parties  could  not  be  brought  to  justice.  So  the  Queen 
dispatched  an  ambassador  extraordinary  and  plenipotentiary  to  make 
her  excuses  to  the  Czar  and  to  express  her  feeling  of  chagrin  and  indig- 
nation at  what  had  occurred. 

The  Czar  granted  the  ambassador  an  audience  under  grand  and  im- 
pressive circumstances,  and  having  heard  the  message  of  Her  Britan- 
nic Majesty,  replied  that  he  would  accept  the  statements  therein  as  the 
satisfaction  which  was  due  him  {'^amime  la  satisfaction,  rneine  qui  nom 
est  dtce.''y  It  is  most  pregnant  that  this  elaborate  and  contrite  apology 
contained  no  offer  of  redress  to  the  maltreated  ambassador  for  what 
he  had  suffered  as  an  individual — an  omission  which  can  htirdly  be 
explained  if  the  arguments  in  support  of  the  petitioner's  claim  are 
well  founded. 

A  council  of  state  having  been  called  at  the  residence  of  the  Grand 
Chancellor  of  the  Empire  to  make  the  arrangements  for  carrying  out 
the  Czar's  wishes,  it  was  among  other  things  decreed  that  Her 
Majesty  the  Queen  be  requested  to  address  an  appropriate  letter  to 
the  misused  ambassador,  and  to  make  good  the  expenses  to  which  he 
had  been  put  in  consequence  of  what  had  occurred,  as  a  personal  sat- 
isfaction to  which  he  was  entitled;  not,  however,  as  a  private  claim  of 
his  against  Her  Britannic  Majesty,  hit  as  an  act  of  grace  fromthe  Czar 
met  of  regard  for  the  distinguished  services  which  his  ambassador  had 
rendered^,  and  in  remembrance  of  the  important  services  which  had  been 
rendered  hy  his  late  father^  Artemon  Serge  de  Mathweof  priine  minister 
and  Boyar^  in  the  reign  of  the  father  and  grandfather  of  His  Majesty.*' 

*  We  give  entire  the  account  by  Martens  of  all  that  occurred  after  the  audience: 

**Uaudience  finie,  Tambassadeur  fut  reconduit  ii  son  h6tel  avec  les  m^meec^r^ 
monies,  et  par  ordre  de  TEmpereur  traits  pendant  trois  jours  par  M.  de  Soltikof  avec 
la  plus  grande  magnificence. 

**Ce  fut  dans  une  conference  qui  eut  lieu  le  9  F^vrier  chez  le  comte  Golofkin, 
grand-chancel  ier  de  1'  Empire,  i\  laquelle  assist^rent  les  autres  ministres  de  T  Empereur, 
que  cette  affaire  fut  d^finitivement  termin^e  d  la  satisfaction  mutuelle.  II  y  fut 
arrets : 

'*Quer Empereur  ordonnerrait  il  M.  de  Mathweof,  son  ambassadeur  A  la  Haye, 
dMnstruire  d'abord  la  Reine  d*Angleterre  de  ce  que  Lord  With  worth  rev^tu,  toot 
expr^  du  caract^re  d'ambassadeur  pour  faire  ses  excuses  d  S.  M.  ImpMale,  s'^tait 
acquitte  de  sa  commission;  que  S.  M.  d^f^rant  aux  instances  de  la  Reine  avait  bien 
voulu  recevoir  ses  excuses  faites  en  son  nom  comme  satisfaction  pour  1* outrage  fait  i 
son  ambassadeur,  afin  de  lui  prouver  qu'il  apr^ciait  Tamiti^  de  S.  M.  la  Reine;  que 
r  Empereur  oublierait  la  conduite  criminelle  des  auteurs  de  cet  attentat  et  demandait 
leur  grdce  i  8.  M.  britannique;  que  par  6gard  aux  services  signalds  que  son  ambaaei- 
deur  lui  avait  rendus  et  en  souvenir  des  services  importants  qu'avait  rendus  feu  soo 
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There  is  no  intimation  in  the  full  presentation  of  the  ease  by 
Martens  that  the  misused  ambassador  had  an  individual  claim  of 
any  sort.  (Causes  C^lebres,  1,  p.  47.)  On  the  contrary,  his  relation 
to  the  indignity  offered  is  treated  throughout  as  strictly  that  of  the 
representative  of  the  person  of  his  sovereign.  Indeed,  what  he 
requested  from  the  British  Government  the  day  after  the  occurrence 
was  punishment  of  the  offenders,  and  ^'une  satisfaction  eclata^ite^^^ 
which  it  is  impossible  to  suppose  had  reference  to  any  individual 
claim  of  his  own. 

The  principle  derives  illustration  from  the  well-known  case  of 
Alexander  McLeod,  which  grew  out  of  the  Canadian  rebellion  of  1838. 

McLeod  was  arrested  by  the  authorities  of  the  State  of  New  York 
on  the  charges  of  murder  and  arson  alleged  to  have  been  committed  by 
him,  several  years  before,  as  one  of  an  armed  party  who  crossed  over 
from  Canada  into  New  York  and  captured  and  destroyed  Xhe  steamboat 
Caroline  while  moored  to  the  American  shore,  it  being  alleged  that 
the  Carolina  was  employed  as  a  transport  for  conveying  recruits  and 
munitions  of  war  to  the  rebels  who  were  occupying  an  island  within 
British  jurisdiction  and  threatening  to  make  a  descent  on  the  mainland. 

McLeod's  arrest  was  promptly  followed  by  a  peremptory  demand 
from  the  British  Government  for  his  release,  on  the  ground  that  the 
act  in  which  he  was  supposed  to  have  participated  was  done  by  the 
command  of  that  Government,  and,  therefore,  could  not  subject  him 
to  personal  liability  of  any  sort. 

The  embarrassing  predicament  in  which  the  United  States  found 
itself,  owing  to  the  refusal  of  the  New  York  authorities  to  release 
McLeod  before  trial,  was  fortunately  terminated  by  his  acquittal 
and  discharge,  with  which  a  matter  that  had  seriously  jeoparded  the 
peace  of  the  two  countries  was  immediately  dropped,  but  without  any 
reference  whatever  to  the  losses  and  sufferings  of  McLeod;  an  omis- 
sion which  can  only  be  a^^counted  for  on  the  supposition  that  his  Gov- 
ernment did  not  recofifnize  the  coexistence  of  a  private  claim  on  his 
part  with  the  national  demand  which  the  Government  had  been  urging 
against  the  United  States.  So  far  as  the  correspondence  between  the 
two  Governments  shows,  McLeod,  as  an  individual,  is  ignored 
throughout,  the  discussion  being  centered  on  him  as  the  representa- 
tive of  the  sovereignty  of  Great  Britain. 

p^re,  Artemon  Serge  de  Mathw.eof,  premier  ministre  et  Boyare  du  rdgne  du  p^re  et 
du  grandp^re  de  8.  M.»  S.  M.  la  Reine,  h  titre  d'une  satisfaction  particuli^re  due  ^ 
M.  Mathweof  ^crirait  ft  cet  ambassadeur  une  lettre  analogue  aux  circonstances,  et  le 
d^oofmagerait  des  frais  qu'il  avait  eua;  que  TEmpereur  enfin  ordonnerait  H  M.  de 
Mathweof  de  demandersa  lettre  de  recr^nce,  ainsi  que  le  present  d' usage;  et  que 
lorsque  tout  ceci  aurait  eu  lieu,  I'Empereur  en  t^moignerait  sa  satisfaction  ft  S.  M.  la 
Reine  d*Angleterre  par  une  lettre  autographe  qui  serait  remise  ft  Lord  With  worth." 
CaoseeC^l^bres,  t.  1,  pp.  73,  74.) 
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Subsequently,  McLeod  brought  a  private  claim  against  the  United 
States ^or  his  arrest  and  imprisonment,  before  the  commission  estab- 
lished under  the  treaty  of  February  8,  1853,  between  Great  Britain 
and  the  United  States,  and  there  being  a  difference  in  opinion  between 
the  commissioner,  it  went  to  the  umpire,  who  decided  that  the  ques- 
tion in  the  case  was  essentially  and  exclusive^  "political"  in  character, 
and  having  been  settled  as  such  ^^mvght  not  now  to  he  hrought  hefore 
this  covimissimi  as  a  private  clal/tn,^^  (Moore,  Int.  Arb.,  vol.  3, 
pp.  2424,  2425.) 

Mr.  Webster  and  Lord  Ashburton  having,  after  exchanging  assur- 
ances and  regrets,  agreed  to  bury  in  oblivion  the  events  in  the 
case  of  the  Carolijie^  which  had  come  so  near  embroiling  the  two  coun- 
tries, could  hardly  have  supposed  that  they  had  left  the  way  open  for 
McLeod  and  others  to  revive  the  national  animosities  by  urging 
against  eithet:  government  private  claims  involving  an  examination 
into  the  verj^  events  which  the  two  governments  had  solemnly  agreed 
to  forget,  a  state  of  things  analogous  to  that  which  would  exist  here 
if  these  demurrers  were  overruled.  (Webster's  Works,  vol.  6  pp. 
271-303.) 

Before  leaving  the  ease  of  McLeod  it  is  proper  to  ask  how  his 
claim  against  the  United  States  was  extinguished,  if  he  ever  had  one. 
It  was  not  released  by  treaty,  for  there  was  none,  nor  was  it  even 
referred  to  in  the  diplomatic  notes  that  passed  between  Mr.  Webster 
and  Lord  Ashburton,  and  certainly  it  could  not  have  ceased  to  exist 
merely  because  the  two  Governments  concluded  to  drop  discussion  of 
the  political  question  growing  out  of  his  arrest  and  imprisonment 
The  solution  of  the  matter  would  seem  to  be  that  McLeod  had  no 
private  claim  at  all,  and  that  his  appearance  before  the  commission 
with  one  was  the  result  of  an  afterthought. 

The  principle  Is  powerfully  illustrated,  by  the  case  of  the  Chemimh 
and  Leopard, 

The  United  States  frigate  Cliesapeake  having  sailed  from  Norfolk, 
Va.,  for  a  European  station,  in  June,  1807,  had  not  gotten  more  than 
fairly  out  to  sea  when  she  was  overhauled  b}^  the  British  frigate 
Leopard^  and  boarded  by  one  of  her  officers,  who  claimed  the  right  to 
examine  the  crew  of  the  Clumpe^ilce  for  deserters,  and,  if  found,  to  take 
them  from  the  ship.  The  captain  of  the  Cheaapeaks  refused  to  sub- 
mit to  this  arrogant  and  lawless  demand,  whereupon  the  Leopard 
poured  several  broadsides  into  the  Cliei^apeake^  killing  and  wounding  a 
number — the  captain  himself  being  among  the  wounded — and  seriously 
injuring  the  ship,  which,  not  being  in  fighting  trim,  was  compelled  to 
surrender  and  submit  to  the  further  humiliation  of  seeing  several  of 
her  crew  taken  from  her  deck  and  carried  off  as  prisoners  and  desert- 
ers under  a  British  guard. 
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In  demanding  satisfaction  from  Great  Britain  for  the  outrage,  Mr. 
Monroe,  our  minister  at  London,  in  his  letter  to  Mr.  Canning  of  Sep- 
tember 7,  1807,  uses  this  language:  '^  You  will,  1  am  persuaded,  be 
satisfied,  that  in  every  light  in  which  the  subject  can  Ik;  seen,  the  honor 
of  my  Government,  and  of  the  whole  nation,  has  been  greatly  outraged 
by  the  aggression,  and  that  it  becomes  the  honor  of  His  Majesty's  Gov- 
ernment to  make  a  distinguished  reparation  for  it. "  (Am.  State  Papers, 
vol.  3,  Foreign  Relations,  p.  190.) 

Throughout  the  diplomatic  correspondence  on  the  subject,  it  is 
treated  exclusively  as  a  national  political  question,  and  no  intimation 
is  made  that  the  United  States  expects  England  to  provide  for  the  suf- 
ferers on  the  Chesapeake^  an  omission  which  it  is  difficult  to  account 
for,  if  the  position  taken  by  the  claimants  in  these  cases  is  correct. 

Supposing,  for  the  sake  of  argument  merely,  that  Spain  was  respon- 
sible for  the  blowing  up  of  the  Maine^  the  analogy  between  that  case 
and  the  case  of  the  Chesapeake  is  so  close  that,  if  private  claims  arose 
against  Spain  in  favor  of  the  sufferers  on  the  Maine^  similar  claims 
must  have  arisen  against  Great  Britain  in  the  case  of  the  Chesapextke; 
but,  as  we  have  seen,  such  claims,  if  they  existed,  were  completely  ^ 
ignored  by  the  United  States  in  demanding  satisfaction. 

It  was  not  until  November,  1811,  that  this  angry  question  was 
closed,  but  not  with  the  **  distinguished  reparation  "  which  its  flagrancy 
demanded. 

The  British  envoy,  Mr.  Forster,  addressed  a  note  to  the  Secretary 
of  State,  Mr.  Monroe,  in  which  he  referred  to  His  Majesty's  prompt 
disavowal  of  the  unauthomed  act  and  to  the  removal  from  his  com- 
mand of  the  officer  responsible  for  it,  as  a  mark  of  His  Majesty's  dis- 
approbation. He  then  submitted  two  propositions:  To  restore,  as  far 
as  circumstances  would  pennit,  the  men  to  the  vessel  from  which  they 
were  taken,  or  to  such  seaport  of  the  United  States  as  that  Govern- 
ment might  name,  and  to  offer  to  our  Government  ''a  suitable  pecuniary 
provision  for  the  sufferers  in  consequence  of  the  attack  on  the  Chesa- 
peake^ including  the  families  of  those  seamen  who  unfortunately  fell 
in  the  action  and  the  wounded  survivors." 

In  his  reply  Mr.  Monroe  says:  *'The  President  accedes  to  ih^  pt'opo- 
ifition  contained  in  your  letter,"  and  then  adds,  ''The  officer  command- 
ing the  Chesapeake^  now  lying  in  the  harbor  of  Boston,  will  be  instructed 
to  receive  the  men  who  are  to  be  restored  to  that  ship."  (Whart.,  Int. 
Dig.,  vol.  3,  sec.  315b.) 

It  thus  appears  that  Mr.  Monroe  accepted  one  jnv>posUi07i  only^  that 
referring  to  the  return  of  the  seamen,  and  that  he  took  no  notice  what- 
ever of  the  other  proposition  to  make  ^'a  suitable  pecuniary  provision 
for  the  sufferers"  in  consequence  of  the  attack  on  the   Chesapeake, 
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This  course  of  his  was  inaxplicable  and  highly  can  curable  on  the  sup- 
position that  these  sufferers  had  private  claims  against  the  British 
Government,  and  shows  conclusively  that  no  such  claims  were  recog- 
nized by  our  Government. 

But  this  is  not  all.  When,  in  the  years  1832-1834,  the  orphan 
children  of  Peter  Shackerly,  carpenter  of  the  C1u>Mapeahe^  who  fell  by 
the  fire  of  the  Leopard^  importuned  our  Secretary  of  State  at  different 
times  to  assist  them  in  securing  the  "suitable  pecuniary  provision" 
offered  by  the  British  Government  over  tiventy  yearn  he/ore^  that  officer, 
by  direction  of  the  President,  declined  to  do  m,  (H.  R.  Ex.  Doc.  No. 
418,  Twenty -fifth  Congress,  second  session.)  In  view  of  this  action  of 
the  Secretary  of  State  it  becomes  entirely  immaterial  whether  our 
Government  acquiesced  in  the  offer  of  Great  Britain  or  not. 

Again,  in  1820,  these  same  orphan  children  petitioned  Congress  to 
extend  to  their  case  "the  laws  giving  half-pay  pensions  in  certain  case*** 
to  the  widows  and  orphans  of  persons  slain  on  board  public  ships  of 
war,"  and  the  Senate  Committee  on  Naval  Affairs,  in  reporting  ad- 
versely on  the  petition,  declined  "  to  give  an  opinion  how  far  the  rejected 
^proffer  of  the  British  Govern  in  etit  U>  make  provision  for  the  fain  ilies 
of  the  persons  slain  on  board  the  Cliempral-e  constituted  a  claim  on  our 
Government." 

It  is  noticeable,  furthermore,  that  this  report  states  that  the  peti- 
tioners represented  in  their  petition  that  the  suitable  pecuniary  provi- 
sion tendered  by  the  British  Government  wm  rejected  "'as  being  incow- 
patihie  vnth  the  dignity  of  the  Gm^-rninentJ'''  (S.  Doc.  No.  94,  Six- 
teenth Congress,  first  session.) 

It  seems  to  me,  therefore,  very  clear  that  the  action  of  the  Execu- 
tive with  reference  to  the  Shackerly  heirs  necessitates  the  conclusion 
that  it  was  the  deliberate  opinion  of  that  Department  that  those  heirs 
had  no  claim  on  Great  Britain  which  our  Government  could  counte- 
nance or  assist. 

I  might  here  leave  the  subject,  but  before  doing  so  prefer  to  notice 
one  or  two  of  the  authorities  chiefly  relied  on  by  the  claimants,  which 
I  shall  endeavor  to  show  lend  no  support  to  the  proposition  they  are 
cited  to  sustain,  namely,  that  individual  claims  arose  against  Spain 
in  consequence  of  loss  of  life  and  injuries  caused  by  the  blowing  up  of 
the  battle  ship,  Maine  under  the  circumstances  stated  in  the  petition. 

The  case  of  the  Ilatteras  ^^ cluimantfi^'^''  as  they  came  to  be  called, 
does  not  appear  to  have  relevancy  to  this  discussion  except  on  the 
original  facts,  leaving  entirely  out  of  view  the  relation  in  which  the 
case  afterwards  stood  with  reference  to  the  fund  awarded  by  the  Gen- 
eva tribunal. 

The  claimants  were  aboard  the  U.  S.  ship  of  war  JIatt^rai<^  as  part  of 
her  company,  when  she  was  sunk  in  action  by  the  Confedemte  cmiser 
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Alabama^  off  Galveston,  and  with  her  divers  personal  effects  of  the 

Did  claims  for  the  value  of  these  lost  effects  thereby  arise  against 
Great  Britain? 

If  that  Government  was  liable  in  the  premises,  it  was  a  liability  con- 
sequential on  her  failure  to  fultill  her  obligations  as  a  neuti^al  power 
to  the  United  States  as  a  belligerent  power,  an  offense  against  the 
United  States  which  was  entirel}^  national  and  political  in  character, 
because  it  had  enormously  increased  the  burdens  and  embarrassments 
of  the  United  States  in  the  prosecution  of  a  great  war.  The  Court  of 
Claims  aptly  refer  to  it  as  an  "  injury  to  the  State  m  a  ?^'Ao^ ."  ( ^r/v/y, 
adnr!nistratf/r^  v.  United  8tate.%  21  C.  Cls.  R.,  394.) 

Is  it  not,  then,  a  solecism  to  sa}^  that  an  individual  citizen  of  the 
United  States  could,  under  any  conceivable  circumstances,  have  a 
claim  against  Great  Britain  growing  out  of  this  failure  of  hei's  to  dis- 
charge her  international  duties  as  a  neutral  power? 

The  statement  of  such  a  case  would  seem  to  be  its  complete  refutation. 

But  if  these  ''Ahba/na  claims"  were,  in  their  origin^  jjr!v(ffe  da! inn 
against  Great  Britain,  I  fail  to  see  how  the  decision  of  the  Supreme 
Court  in  WlU!a)/a<  v.  Heard  (140  U.  S.,  529),  that  Congress  was  under 
no  obligation  to  pay  any  of  these  claims  out  of  the  Gene\'a  fund 
awarded  for  their  pa3'ment,  is  reconcilable  with  the  constitutional 
prohibition  against  the  public  appropriation  of  private  property  with- 
out just  compensation.  But  the  diflSculty  disappears  when  we  regard 
the  fund  as  national^  and,  as  such,  the  absolute  property  of  the  United 
States.  In  this  view  the  Supreme  Court  and  the  British  House  of 
Lords  entirely  concur.  {Burna)id  v.  Rodocatiaehl^  L.  R.  7  Appeal 
Cases,  333.) 

The  case  of  the  BaltlaHrre  will  now  be  briefly  considered. 

One  day,  while  the  United  States  ship  of  war  Baltimore  was  visiting 
the  poll  of  Valparaiso,  some  seamen  of  hers  were  wantonly  and  cruellj' 
attacked  and  beaten  in  the  streets  of  Valparaiso,  without  provocation, 
and  under  circumstances  which  showed  that  the  assailants  were  insti- 
gated by  hostility  to  the  United  States  in  the  persons  of  those  wearing 
its  uniform. 

The  President  of  the  United  States  treated  the  affair  as  an  aggres- 
sion upon  the  rights  and  dignity  of  the  United  States,  precisely  as  if 
its  minister  or  the  flag  itself  had  been  the  object  of  the  insult. 

Now,  because  the  United  States,  in  the  exercise  of  its  sovereign 
pleasure,  chose  to  demand  atonement  from  Chile  for  this  national 
wrong  and  indignity  in  the  shape  of  pecuniary  indemnitj^  to  the  sea- 
men injured  and  to  the  families  of  the  killed,  the  position  is  taken  that, 
for  some  unaccountable  reason,  the  United  States  in  making  the 
demand  ceased  to  press  for  satisfaction  in  a  ''^prbnary  way'^'^  as  an 
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injured  sovereign,  but  took  the  attitude  of  prosecuting  in  a  ^^secondary 
wdy^^  the  private  claims  of  those  interested  in  the  required  indenanity— 
a  strange  outcome  of  an  affair  which  the  President  likened  to  an  insult 
to  our  minister  or  to4;he  flag  by  a  foreign  power.  By  a  similar  pro- 
cess we  should  arrive  at  the  conclusion  that  the  Geneva  tribunal*wa8 
established  merely  to  entertain  and  decide  the  private  claims  of  indi- 
viduals who  had  suffered  from  the  depredations  of  the  Confederate 
cruisers. 

But  if  the  indemnity  demanded  was  to  be  in  satisfaction  of  a  string 
of  private  claims,  why  did  our  Government  require  that  it  should  be 
'' proportionate  to  the  gravity  of  the  affair ^'^'^  instead  of  being  propor- 
tionate to  the  gravity  of  the  particular  facts  of  the  several  cases  I 
(U.  S.  For.  Rel.  1892,  p.  57.)  Again,  why  was  a  sum  in  gross  received 
and  distributed  without  that  regard  to  the  circumstances  of  each  case 
which  is  invariably  observed  by  our  Government  in  the  urging  of 
individual  claims  on  foreign  governments? 

It  seems  beyond  a  doubt  that  our  Government  dealt  with  the  gross 
sum  paid  by  Chile  with  the  same  absolute  authority  that  it  exercised 
over  the  Geneva  fund,  and  that  Chile  paid  it  with  the  same  under- 
standing, otherwise  that  Government  would  not  have  accompanied  the 
payment  of  the  indemnity  '^with  the  request  that  it  be  distributed 
among  the  families  of  the  two  men  killed  and  those  who  received  per- 
sonal injuries  in  the  attack  of  the  16th  of  October  last  in  Valparaiso.'' 
(Mr.  Egan  to  Secretary  Foster,  U.  S.  Foreign  Relations,  1892,  p.  64.) 

Other  cases  are  relied  on  by  the  petitioners,  but  it  is  believed  that 
they  are  satisfactorily  disposed  of  by  what  has  been  said,  and  that 
comment  on  them  would  prolong  this  opinion  unnecessarily. 

In  <;onclusion  1  da  not  think  that  a  government  negotiating  for  the 
settlement  of  a  national  political  grievance  which  it  has  suffered  at 
the  hands  of  another  government  should  be  embarrassed  by  private 
claims  of  its  own  citizens  against  the  latter  government  growing  out 
of  the  subject  of  controvei'sy  between  the  two  governments.  In  such 
cases  the  aggrieved  citizen  must  look  to  his  own  government  for  any 
indemnity  that  government  may  see  tit  to  give,  as  our  citizens  did 
who  had  sustained  the  losses  which  were  known  under  the  collective 
designation  of  '''Alabama  claims."  What  they  received  from  their 
Government  was  a  pure  gratuity,  although  the  amount  of  their  losses 
was  the  measure  of  the  indenmity  claimed  and  secured  by  their  Gov- 
ernment from  Great  Britain. 

The  cases  of  Catlierine  Burns  v.  The  United  State^n^  No.  31,  and 
Alexaiider  Lynch  v.  The  United  States,  No.  428,  stand  upon  substan- 
tially the  same  state  of  facts  as  the  case  considered  in  the  above 
opinion,  and,  consequently,  the  demurrers  in  those  cases  should  also 
be  sustained. 
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OPINION  OF  OOMMISSIONEE  CHAMBERS. 

AH  nw  colleagfues  having  concurred  in  a  decision  that  the  peti- 
tioners have  no  claims  against  the  United  States,  and  the  opinion  just 
read  being  confined  to  that  single  proposition,  I  shall  confine  myself 
to  it. 

The  act  of  Congress  creating  the  Spanish  Treaty  Claims  Commis- 
sion was  passed  for  the  sole,  purpose  of  carrying  into  effect  the  follow 
ing  provisions  of  the  treaty  of  peace  between  the  United  States  and 
Spain,  viz: 

The  United  States  and  Spain  mutually  relinquiah  all  claims  for  indemnity,  national 
and  indiviilual,  of  every  kind,  of  either  Government,  or  of  it,s  citizens  or  subjects, 
a^inst  the  other  Government,  that  may  have  arisen  since  the  beginning?  of  the  late 
insurrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the  j)reaeiit  treaty, 
including  all  claims  for  indemnity  for  the  cost  of  the  war. 

The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquished  in  this  article.     (Article  V'll,  treaty  of  peace,  December  10,  1898.) 

The  act  after  constituting  the  Commission  provides  that  its  duty 
shall  be— 

to  receive,  examine,  and  adjudicate  all  claims  of  citizens  of  the  United  States  against 
Spain,  which  the  United  States  agreed  to  adjudicate  and  settle  by  the  seventh  article 
of  the  treaty  concluded  between  the  United  States  and  Spain  on  the  10th  day  of 
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December,  A.  D.  1898.  It  shall  adjudicate  said  claims  according  to  the  merits  of  the 
several  cases,  the  principles  of  equity  and  of  international  law.  (Section  1,  act  of 
Congress,  March,  2,  1901.) 

The  material  facts  stated  by  the  claimants  and  admitted  by  the 
defendant  are: 

In  the  McCann  case,  that  he  is  a  native-born  citizen  of  the  United 
States;  that  he  was  an  enlisted  seaman  in  the  United  States  Navy,  and 
as  such  was  on  board  the  battle  ship  Maine  when  it  was  blown  up 
Februar}^  15,  1898;  that  he  sustained  severe,  lasting,  and  incurahle 
injuries,  permanently  destroying  his  health  and  ability  to  work;  that 
before,  at  the  time  of,  and  afterwards  a  condition  of  peace  existed 
between  Spain  and  the  United  States;  that  the  battle  ship  was  on  a 
friendly  visit  in  the  harbor  of  Ilabana  at  the  time  of  the  explosion, 
and  that  the  explosion  and  injuries  were  either  caused  by  or  resulted 
from  agencies  for  which  Spain  was  responsible. 

In  the  case  of  Burns  the  suit  is  brought  in  the  name  of  the  mother 
as  surviving  heir  and  next  of  kin.  The  deceased  was  coi^poral  of  marines 
on  board  the  battle  ship  at  the  time  of  his  death,  which  was  caused  by 
the  explosion,  and  was  a  native-born  citizen. 

In  the  ca.sc  of  Lynch  the  petition  is  tiled  in  the  name  of  the  brother 
as  surviving  heir  and  next  of  kin.  Deceased  was  a  coal  passer,  and  wat^ 
in  discharge  of  his  duties  at  the  time  of  the  explosion  in  which  he  was 
killed,  and  was  a  native-born  citizen  of  the  United  States. 

The  question  is.  Did  the  claimants,  who  were  citizens  of  the  United 
States  in  the  service  of  their  Government  as  sailors  at  the  time  of  the 
explosion  of  the  battle  ship  21<i!nr^  lose  their  individual  right  to  claim 
indemnity  from  the  Spanish  Government  because  of  such  service,  it 
being  admitted  that  the  Spanish  Government  was  responsible  for  the 
explosion  ? 

A  correct  undersUinding  of  this  question  depends  upon  a  clear  pres- 
entation of  the  condition  of  things  which  existed  at  the  moment  that 
the  damage  inflicted  by  the  destruction  of  the  Maine  was  consummated. 
The  simplest  principles  of  analysis  divide  the  damage  resulting  from 
that  act  into  two  distinct  parts: 

First.  There  was  the  direct  damage  done  to  the  nation  by  the 
destruction  of  national  property,  such  as  the  ship  itself  and  its  arma- 
ment, and  the  indirect  damage  resulting  from  the  indignity  offered  to 
a  friendly  State.  If  no  war  had  ensued,  if  no  treaty  of  peac«  had  ever 
been  made,  the  gross  sum  accruing  to  the  United  States  as  damages 
for  property  and  insulted  dignity  vested  in  its  corporate  person  would 
have  belonged  to  the  National  Treasury  separate  and  apart  from  the 
claims  of  private  individuals. 

Second.  If  no  war  had  ensued,  if  no  treaty  of  peace  had  been  made. 
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the  Government  of  tbe  United  States  would  have  owed  it,  as  a  plain 
duty  under  international  law,  to  the  survivors  of  that  disaster,  or  to 
the  families  of  such  as  were  dead,  the  collection  from  the  Government 
of  Spain  of  reasonable  compensation  for  such  injuries  inflicted  in  time 
of  peace  in  the  waters  of  a  friendly  state. 

Having  thus  separated  the  distinctly  national  claims — that  is,  the 
claims  of  the  Government  exclusive^  independent  of  the  claims  for 
injuries  to  individuals — from  those  that  accrue  to  the  sailors  as  indi- 
viduals, and  such  national  claims  not  being  involved  in  these  cases,  I 
lay  down  the  following  propositions: 

A  sailor  neither  forfeits  nor  waives  any  of  his  individual  rights  as  a 
citizen,  except  such  as  conflict  with  the  loyal,  effective  discharge  of 
his  duties  as  a  sailor;  that  he  assumes  no  risks  that  result  from  forces 
wrongfully  put  into  operation  by  the  culpable  negligence  or  acts  of  a 
foreign  government;  that  he  has  the  same  right  any  other  citizen  has 
to  claim  indemnity  for  wrongs  done  by  foreign  governments  in  time 
of  peace. 

It  is  important  to  remember  that  the  relinquishment  by  the  United 
States  of  all  liability  on  the  part  of  Spain  was  made  without  consult- 
ing with  or  asking  the  consent  of  the  claimants.  This  wa.s  done  under 
the  doctrine  that  the  sovereignt}^  of  a  government  over  its  citizens 
extends  over  the  claims;  that  a  citizen  can  do  nothing  with  his  own,  is 
powerless  and  voiceless  as  an  individual  where  foreign  interests  are 
involved,  and  unless  his  claim  is  adopted  by  his  government,  thereby 
nationalizing  it,  he  is  without  remedy. 

According  to  this  doctrine  a  claim  for  indemnity  by  a  citizen  against 
a  foreign  government  is  inseparably  connected  with  and  can  not  be 
divorced  from  the  national  claim.  There  can  be  a  national  claim 
without  individual  interest  or  connection,  but  the  individual  necessarily 
involves  the  national  character.  The  affront  is  to  the  nation,  while  the 
actual  loss  or  physical  injury  is  to  the  citizen.  The  amount  of  dam- 
ages which  the  offended  nation  claims  against  the  offending  nation 
depends  upon  the  character  and  extent  of  the  injuries  done  to  the  indi- 
vidual, but  the  recover}'  itself  is  in  the  name  of  the  nation.  The  for- 
eign government  asks  no  acknowledgment,  requires  no  acquittance 
from  the  injured  citizen.     I'he  two  nations  have  dealt  as  principals. 

But  to  whom  does  the  money,  when  collected,  really  belong?  There 
is  no  statutory  law  of  general  or  specific  api)lication  under  which  a 
citizen  of  the  United  States  can  demand  money  so  collected  and  held 
by  the  Government.  '  The  moral  obligation  exists,  however,  and  the 
citizen  is  as  safe  under  its  protection  as  if  a  statute  compelled  the 
delivery  of  the  indemnity  to  him.  The  history  of  our  Government 
does  not  disclose  a  single  instance  where  the  Government  has  failed 


Digitized  by 


Google 


HARRY  8.    m'cANN. CATHERINE  BURNS. ALEXANDER    LYKCH. 

or  refused  to  give  over  to  its  aggrieved  citizens  all  that  it  has  collected 
on  account  of  indemnity  claims  against  a  foreign  government. 

The  only  moditication  of  the  doctrine  that  the  claims  of  individual 
citizens  against  the  foreign  government  are  merged  in  the  national 
claim  is  in  the  case  of  those  governments  that  have  opened  their 
domestic  courts  to  the  foreign  claimants.  Spain  has  not  done  this,  and 
therefore  the  moditication  can  not  apply  in  these  cases.  The  old  doc- 
trine remains  in  force,  and  hence  any  recovery,  whether  in  money  or 
property,  would  constitute  a  fund  which  the  United  States  could,  in 
the  exercise  of  brutal  power,  retain  in  its  Treasury.  But  the  Gov- 
ernment has  always  acted  as  a  faithful  trustee  for  the  citizen,  and  the 
distribution  of  the  indemnity  has  always  been  made,  not  as  a  gratuity 
or  benefaction,  as  is  claimed,  but  as  an  act  of  justice  to  the  rightful 
owner. 

Can  there  be  any  difference  in  the  status  of  a  soldier  citizen,  in  time 
of  peace,  and  a  mere  civilian  as  to  injuries  done  by  a  foreign  govern- 
ment, so  far  as  the  obligation,  moral  or  legal,  is  concerned,  of  his  own 
government  to  distribute  the  indeumity?  That  there  can  be  none  is 
made  all  the  clearer  to  my  mind  by  the  fact  that  in  all  cases,  without 
exception,  where  moneys  have  been  voluntarily  paid  by  one  govern- 
ment to  another  on  account  of  injuries  done  to  its  citizens,  whether 
private  individuals,  sailors,  soldiers,  or  official  representatives  al)road, 
or  where  moneys  have  been  paid  upon  demand,  every  dollar  has  been 
paid  out  by  the  receiving  government  to  the  private  individuals,  sailors, 
soldiers,  or  representatives  who  actuall}'  sustained  the  injuries. 

Counsel  have  discussed  a  number  of  cases  bearing  upon  the  question 
at  issue  and  cited  many  others,  but  it  is  necessary  in  this  connection 
to  review  only  a  few  of  those  in  which  indemnity  has  been  demanded, 
or  accepted  without  demand,  by  the  nation  of  the  injured  citizen  to 
show  that  equal  consideration  and  uniform  justice  have  been  extended 
to  all  classes  of  citizens  without  distinction.  The  fact  that  no  govern- 
ment has  ever  demanded  compensation  or  indemnity  in  any  form  for 
the  killing  of  its  sailors  or  soldiers  when  they  have  been  attacked  by 
a  declared  enemy  in  actual  war  removes  that  subject  from  the  field  of 
discussion,  as  it  has  no  bearing  upon  the  present  cases. 

The  case  of  the  Wafer  Wltvh^  refcired  to  in  briefs  of  counsel,  is  in  })oint 
as  showing  that,  while  the  indemnity  was  demanded  and  collected  by 
the  United  States,  the  principle  of  trusteeship  was  fully  recognized  by 
the  Government  throughout  the  transaction.  The  Government  sent  it^ 
naval  vessel,  the  ^Vater  Wlteh^  on  a  surveying  Expedition,  under  an 
agreement  with  the  Brazilian  and  Argentine  Governments.  The  ship 
went  beyond  the  waters  of  Brazil,  and  after  proceeding  a  few  miles  in 
the  waters  separating  Argentina  and  Paraguay  was  tired  on  from  a 
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Paraguayan  fort  The  fire  was  returned  and  kept  up  for  some  minutes. 
Besides  doing  other,  but  slight,  damage,  a  shot  from  the  fort  mortally 
wounded  the  helmsman  of  the  Water  Witch.  Paraguay  had  forbidden 
foreign  war  vessels  to  enter  its  waters,  a  fact  known  to  the  commander  of 
the  ship,  but  he  claimed  the  right  to  navigate  the  channel  of  a  boundary 
river,  even  though  in  doing  so  it  took  him  nearer  the  forbidden  coun- 
try. The  helmsman  was  ^'  in  the  line  of  duty,"  and  was  employed  at  the 
instant  of  his  injury  in  the  service  of  the  United  States  Navy,  but  this 
fact  did  not  stop  the  Government  from  demanding  indemnity.  The 
United  States  collected  from  the  Government  of  Paraguay  $10,000  and 
turned  it  over  to  the  family  of  the  injured  seaman.  (See  Moore  on 
International  Arbitrations,  vol.  2,  p.  1487;  also  report  Secretar}'^  of 
Navy,  December  2, 1859.) 

To  the  same  effect  is  the  Huesken  case.  He  was  assassinated  while 
in  the  diplomatic  service  of  the  United  States  in  Japan.  The  United 
States  made  a  twofold  demand,  one  being  that  the  murderers  be  brought 
to  punL«ihment  and  the  other  for  pecuniary  reparation.  The  sum  of 
$10,000  was  paid  and  turned  over  to  the  mother  of  the  murdered  man. 
That  this  was  not  a  gi-atuity  on  the  part  of  our  Government  is  amply 
shown  by  the  correspondence  in  the  case.  The  minister  of  the  United 
States,  under  the  instructions  of  Secretary  Seward,  based  the  demand 
for  compensation  upon  the  rights  of  the  widowed  mother,  **who,  by 
his  death,  had  been  deprived  of  her  sole  means  of  support."  The 
demand  of  the  minister  was  expressed  in  this  unequivocal  language: 
''That  they  (Japanese  Government)  should  pay  her  a  sum  sufficient  for 
her  suppoi't,  either  in  annual  payments  or  in  a  sum  sufficient  to  pur- 
chase a  life  annuity  equal  in  amount  to  the  income  she  received  from 
her  late  son."  (See  message  and  diplomatic  correspondence  for  1862, 
pp.  804^807.) 

Only  one  other  case  need  be  noticed,  that  of  the  Baltimore^  which  is 
of  special  importance  and  application  because  of  its  recent  occurrence 
and  the  thoroughness  with  which  it  was  investigated  and  discussed  by 
the  authorities  at  the  time. 

The  Baltimore  was  at  anchor  in  the  harbor  of  Valparaiso  and  a 
number  of  her  sailors  were  on  shore  leave  in  uniform  and  unarmed. 
They  were  in  different  partes  of  the  city  when  they  were  attacked  by 
armed  men  nearly  simultaneously.  One  petty  officer  was  killed 
instantly,  and  several  seamen  dangerously  wounded,  one  of  whom 
died  soon  after.  A  board  of  officers  of  the  Baltimore  investigated 
the  affair  and  reported  that  the  assaults  were  unprovoked  and  that 
some  of  the  police  of  the  place  took  part  in  the  assault  Some  of  oui 
sailors  were  arrested,  and  while  being  taken  to  prison  were  crueUy 
beaten. 
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Secretary  Blaine  promptly  demanded  a  ''suitable  apology"  and 
"  adequate  reparation."  While  he  based  his  imperative  demand  upon 
the  ground  that  the  origin  of  the  assault  was  in  the  hostility  of  the 
Chileans  to  the  United  States  and  was  aimed  at  the  uniform  which  the 
sailors  wore  perhaps  more  than  at  their  persons,  he  clearly  had  in  con- 
templation the  aflFair  itself,  "  in  which  two  American  seamen  were  killed 
and  sixteen  others  seriously  wounded,  while  only  one  Chilean  was  seri- 
ously hurt."     (Foreign  Relations,  1891,  p.  307.) 

The  matter  was  not  closed  until  the  great  Secretary  had  passed  away, 
but  negotiations  were  pressed  with  vigor  by  his  successors  in  office, 
and  President  Harrison  gave  more  consideration  to  the  matter  than  any 
similar  question  has  received  from  so  high  a  quarter. 

Secrete-ry  Foster  (Foreign  Relations,  1892,  p.  57)  renews  the  demand 
for  "indemnity  to  the  relatives  of  the  seamen  killed,  and  to  the 
men  who  survived  injuries  while  wearing  the  uniform  of  the  United 
States,"  and  insists  that  it ''  shall  be  proportionate  to  the  gravity  of  the 
affair."  But  it  is  when  President  Harrison  takes  personal  control  of 
the  problem  that  a  true  comprehension  of  the  Tvature  of  the  claims  is 
gathered.  In  his  special  message  of  January  25,  1892,  to  Congress 
(see  Richardson's  Messages  and  Papers  of  the  Presidents,  vol.  9,  pp. 
215-226)  he  treats  the  subject  exhaustively,  and  forwards  to  Congress 
all  the  correspondence  and  evidence. 

This  message  is  perhaps  the  most  perfect  statement  in  our  diplo- 
matic history  of  the  international  questions  involved  in  a  claim  by  one 
government  against  another  growing  out  of  injuries  done  to  the  sailors 
or  soldiers  of  one  nation  while  on  a  friendly  visit  to  another,  and 
establishes  with  a  clearness  never  before  so  ably  elucidated  the  dual 
character  of  what  has  been  erroneously  treated  as  purely  national,  to 
the  exclusion  of  any  individual  participation  in  its  results.  All  through 
the  discussion,  bringing  to  bear  upon  its  many  phases  the  great  store 
of  legal  wisdom  which  made  him  conspicuous  among  many  Presidents 
noted  for  legal  ability,  he  keeps  plainly  in  view  the  purely  national 
demand  for  insult  to  the  uniform  and  the  demand  for  reparation  on 
behalf  of  the  individual.  One  in  the  right  hand,  the  other  in  the  left, 
but  uniting  in  the  body  of  the  nation.  An  apology  to  the  nation, 
indemnity  to  the  individual.  The  purely  national  phase  of  the  claim 
would  have  left  the  sailors  unprotected  and  deprived  them  of  all  indi- 
vidual compensation.  The  collection  and  payment  of  the  indemnity 
to  the  injured  sailors  or  their  personal  representatives,  exactly  as  the 
Government  had  so  often  done  in  other  instances  for  private  citizens, 
is  a  natural  sequence  of  President  Harrison's  reasoning.  He  never 
sanctioned  the  doctrine  that  the  individual  sufferers,  though  sailors, 
should  lose  their  just  claims  to  indemnity  because  the  claim  in  its 


Digitized  by 


Google 


HARRY   8.    m'cANN. CATHERINE   BURNS. ALEXANDER   LYNCH. 

largest  sense  involved  national  elements.  As  a  matter  of  fact  as  well 
as  of  law,  the  $75,000  was  paid  by  the  Government  of  Chileto  our  Gov- 
ernment for  distribution  "among  the  families  of  the  two  men  killed 
and  those  who  received  personal  injuries  in  the  attack  of  the  16th  of 
October  last  in  Valparaiso."    (Foreign  Relations,  1892,  p.  64.) 

When  the  money  reached  Washington  it  was  not  even  deposited  in 
the  Treasury,  but  was  by  the  Secretary  of  the  Navy  distributed  to  the 
rightful  owners,  sailors  who  had  been  injured,  and  to  the  survivors  of 
those  killed. 

In  the  message  of  President  Harrison  there  are  many  expressions 
which  shed  light  upon  this  question,  but  I  will  quote  only  one  or  two. 
He  says: 

If  the  dignity  as  well  as  the  prestige  and  the  influence  of  the  United  States  are  not 
to  be  wholly  sacrificed  we  must  protect  those  who  in  foreign  ports  display  the  flag  or 
wear  the  colors  of  this  Government  against  insult,  brutality,  and  death  inflicted  in 
resentment  of  the  acts  of  their  Government  and  not  for  any  fault  of  their  own. 

Again,  when  referring  to  his  interest  in  the  peace  and  development 
of  South  American  republics,  he  says: 

It  must,  however,  be  understood  that  this  Government,  while  exercising  the  utmost 
forbearuice  toward  weaker  powers,  will  extend  its  strong  and  adequate  protection  to 
its  citizens,  to  its  officers^  and  to  its  humblest  sailor  when  made  the  victims  of  wanton- 
ness and  cruelty  in  resentment  not  of  their  personal  misconduct,  but  of  the  official 
acts  of  their  Government. 

It  is  a  singular  coincidence,  but  of  far-reaching  significance,  that  the 
President  in  closing  his  message  should  have  alluded  in  the  succeeding 
paragraph  to  the  one  last  quoted,  to  the  claim  of  an  unnaturalized 
foreigner,  an  Irishman,  and  probably  a  British  subject,  who  had  suf- 
fered severe  personal  injuries  in  Valparaiso  at  the  same  time  the  sailors 
of  the  Baltiinore  were  assaulted.  This  man  was  a  fireman  on  the 
American  steamer  Keweenaw^  which  was  undergoing  repairs  in  the 
harbor  at  Valparaiso  at  that  time.  The  President  reports  to  Congress 
that  he  ^'directed  the  Attorney-General  to  cause  the  evidence  of  the 
oflicers  and  crew  of  that  vessel  to  be  taken  upon  its  arrival  in  San 
Francisco,  and  that  testimony  is  also  herewith  transmitted."  And 
finally  the  President  concludes  his  message  with  the  statement  that — 

a  claim  for  reparation  has  been  made  in  behalf  of  this  man,  for  while  he  was  not  a 
citizen  of  the  United  States,  the  doctrine  long  held  by  us,  as  expressed  in  the  Consu- 
lar K^:ulation8,  is:  "The  principles  which  are  maintained  by  this  Government  in 
regard  to  the  protection,  as  distinguished  from  the  relief,  of  seamen  are  well  settled. 
It  is  held  that  the  circumstance  that  the  vessel  is  American  is  evidence  that  the  sea- 
men on  board  are  such,  and  in  every  regularly  documented  merchant  vessel  the  crew 
will  find  their  protection  in  the  flag  that  covers  them." 

It  would  seem  that  the  President  had  chosen  the  opportunity  afforded 
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by  his  message,  emphasizing  the  demand  for  an  apology  from  Chik 
for  the  insult  done  to  the  *' colors"  of  the  Government  and  for  indem- 
nity to  the  killed  and  injured  sailors,  to  present  the  claims  of  a  sailor 
of  a  merchant  vessel  who  had  been  similarly  assaulted  for  the  purpose 
of  illustrating  the  doctrine  that  the  unprovoked  assaults  upon  the 
person  of  anyone  entitled  to  the  protection  of  our  flag  will  receive 
exactly  the  same  treatment,  and  that  there  is  no  difference  in  the 
character  of  the  demand  which  will  be  made  on  behalf  of  this  Govern- 
ment against  the  offending  government,  whether  the  claimant  be  sol- 
diers, sailors,  diplomatic  representatives,  or  private  individuals. 

All  have  been  treated  exactly  alike.  Throughout  the  existence  of 
the  nation  this  has  been  the  unvarying  policy.  Since  the  suggestion 
was  first  made  that  a  citizen  who  dares  to  ''wear  the  blue"  has  less 
rights  to  indemnity  for  wrongs  suffered  at  the  hands  of  a  foreign 
government  in  time  of  peace  than  any  other  citizen  would  have  for 
injuries  inflicted  under  exactly  similar  conditions,  I  have  "searched 
the  records,"  and  it  affords  me  pleasure  in  this  high  relation  to  make 
record  that  I  have  found  no  authority  to  support  the  proposition. 

It  is  said  that  the  citizen  when  he  enlists  in  the  military  service  of 
his  Government  surrenders  the  rights  of  a  private  individual  in 
exchange  for  a  higher  protection.  But  this  proposition  will  not  bear 
analysis,  and  is  not  true.  The  soldier  or  sailor  is  rendered  much  more 
helpless  to  defend  himself  in  time  of  peace  than  the  private  individual. 
The  soldier  can  not  use  his  gun,  even  in  personal  defense,  except  upon 
the' command  to  fire  by  an  officer  authorized  to  give  the  order.  A 
soldier  may  be  shot  down  in  the  streets,  helpless  to  defend  his  person, 
because  the  Government  has  sent  him  out  without  the  means  of 
defense. 

In  fact,  a  soldier  in  time  of  peace,  while  in  the  line  of  duty,  is  the 
most  helpless  of  men  when  it  comes  to  resisting  a  deadly  attack,  and  if 
his  life  be  lost  in  a  street  broil  for  which  he  is  blameless  he  has  no 
higher  legal  claim  upon  the  Government  than  any  other  unoffending 
citizen.  He,  however,  has  the  same  right  at  law,  and  his  heirs  would 
if  he  be  killed,  that  the  private  individual  has  for  redress  against  the 
community,  and  he  has  the  same  right  of  action  against  the  man  who 
made  the  assault.  He  may  be  killed  in  defenseless  condition  not- 
withstanding the  imaginary  protection  of  his  uniform,  without  any 
legal  obligation  on  the  part  of  the  Government  to  give  his  widow  a 
pension.  But  it  is  urged  that  his  livelihood  is  guaranteed,  and  in  the 
end  he  has  assurance  against  the  miseries  of  old  age,  and  for  these  he 
surrenders  individuality  and  all  the  other  inestimable  blessings  of 
freedom. 

A  workingman's  rations,  no  more  clothing  than  the  service  requires, 
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a  hard  bed,  a  constant,  unbreakable  discipline,  severe  punishment  for 
slight  disobedience,  court-martial  and  death  for  flagrant  violation  of 
army  regulations,  these  are  some  of  the  advantages  private  soldiers 
and  sailors  get  in  exchange  for  the  comforts  of  home,  the  pleasures  of 
society,  the  liberties  of  movement,  and  freedom  of  speech  enjoyed  by 
the  private  citizen  who  elects  not  to  enlist  in  the  country's  service. 
In  what,  then,  does  the  higher  protection  consist?  At  the  last,  when 
the  days  of  youth  are  gone,  if  he  is  wounded  in  battle  and  is  per- 
manently and  totally  disabled,  a  pension  of  $12  per  month  is  granted 
him,  or,  if  he  is  killed  in  battle,  the  valor  of  a  faithful  soldier  is  grate- 
fully remembered  in  the  munificent  provision  of  the  Government  for 
the  widow  and  orphan  children  at  the  rate  of  $12  per  month  to  the 
wife  and  $2  each  to  the  children,  which  seems  to  constitute  the  sum 
and  substance  of  the  higher  protection. 

If  a  soldier  has  a  right  to  sue  and  recover  damages  from  the  indi- 
vidual who  wantonly  and  without  provocation  attacks  him  upon  the 
highway  and  inflicts  total  disability  upon  him  equal  with  the  right 
enjoyed  under  similar  conditions  by  any  other  citizen,  upon  what 
principle  of  momlity  or  justice  can  he  be  shut  off,  in  time  of  peace, 
from  claiming  damages  for  wrongs  inflicted  by  a  foreign  government, 
its  agents  or  subjects,  where  such  a  right  is  not  denied  but  freely 
granted  to  other  individuals?  The  government  of  the  injured  indi- 
vidual in  the  case  of  ,the  private  citizen  makes  the  claim  in  his  behalf 
against  the  foreign  government  because  it  is  a  recognized  principle  of 
international  law,  which  every  self-respecting  government  asserts  and 
enforces,  that,  its  citizens  are  entitled  to  full  reparation  under  such 
conditions. 

It  is  true  that  the  Government  makes  the  demand  for  reparation  in 
its  capacity  of  sovereign  and  not  as  a  mere  representative  of  private 
interest;  but  the  Government  can  not  and  does  not  forget  that  the 
indemnity  received,  although  it  may  be  paid  to  it  in  its  corporate  per- 
son, and  even  covered  into  its  Treasury,  belongs  of  right  to  the  indi- 
vidual who  has  sustained  the  damage,  and  in  some  honorable  way 
passes  it  over  to  the  persons  entitled  thereto.  The  Court  of  Alabama 
Claims,  in  the  distribution  of  the  Geneva  fund,  carried  this  principle  to 
its  extreme  limit.  That  court  even  allowed  the  claims  of  unnatural- 
ized foreignei's  who  at  the  time  the  damages  suffered  by  them  were 
engaged  in  the  commercial  marine  or  whale  fishery,  giving  as  their 
reason  for  so  doing  none  other  than  that  they  were  persons  whose 
claims  arose  at  the  time  that  they  were  under  ''  the  protection  of  the 
United  States."    (Moore  on  International  Arbitrations,  p.  4653.) 

It  was  upon  this  broad  principle  of  equal  rights  and  comprehensive 
justice  to  all  citizens  that  the  claims  of  officers  of  the  United  States 
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Navy  were  allowed  by  that  court  the  sarae  as  claims  of  private 
individuals. 

Porter,  J.,  in  delivering  an  opinion  of  that  court  in  a  case  involving 
the  question  as  to  who  could  be  claimants,  said:  "It  is  clear  to  us  that 
the  Government  had  the  right  to  prescribe  the  terms  on  which  claim- 
ants should  present  their  claims;"  and  he  based  this  statement  upon 
the  ground  that  private  claimants  "  were  not  strong  enough  to  compel 
the  payment  of  the  money  by  Great  Britain,"  thus  recognizing  the 
principle  contended  for  herein  that  the  Government  makes  the  claim 
of  its  citizens,  because  of  their  weakness  and  inability  to  demand  repara- 
tion from  a  powerful  foreign  government,  its  own.  And  the  claim  of 
the  individual  citizen  thereby  becomes  elevated  and  clothed  with  all 
the  paraphernalia  of  a  national  claim. 

Of  all  its  citizens,  classify  them  into  as  many  different  grades  as 
may  be,  the  weakest  in  this  regard  are  the  private  soldier  and  sailor 
serving  in  humble  capacity  "in  the  line  of  duty." 

As  an  illustration  of  the  injustice  which  would  result  to  this  most 
helpless  class  of  citizens  if  they  are  denied  a  hearing  by  this  Commis- 
sion: At  the  very  moment  when  the  Mame  was  blown  up  there  was 
lying  at  anchor  only  a  few  hundred  feet  away  the  City  of  Washingt<»u 
a  merchant  vessel  of  the  United  States  marine.  Suppose  that  vessel, 
with  its  sailors,  had  been  destroyed  by  the  very  same  agency  which  it 
is  admitted  caused  the  explosion  of  the  Mahn^.  This  Commission 
would  present  to  the  people  of  the  United  States  and  of  the  civilized 
world  the  anomalous  aspect  of  investigating  for  the  purpose  of  adjudi- 
cating, "according  to  the  merits  of  the  several  cases  and  .the  principles 
of  equity  and  of  international  law,"  the  claims  of  all  these  private 
citizens  who  were  injured  or  killed  upon  the  merchant  ship,  while  the 
claims  of  the  equallj"  unfortunate  sailor  citizens,  whose  injuries  were 
received  or  whose  lives  were  sacrificed  while  "in  the  line  of  duty"  at 
the  same  instant  of  time  on  the  battle  ship  Malne^  are  denied  a  hearing. 
To  my  mind  no  principle  of  law,  divine  or  human,  international  or 
municipal,  recognizes  or  could  justify  such  an  incongruous  proc»edure. 

It  is  as  clear  to  my  mind  as  the  shining  sun  is  to  my  physical 
sight  that  the  high  conunissioners  of  our  ever-generous  Government 
at  Paris  in  negotiating  the  treaty  of  peace  never  intended,  when  they 
put  into  that  treaty  the  words  "all  claims  for  indemnity,  national  and 
individual,  of  every  kind,  of  either  Government,  or  of  its  citizens  or 
subjects,  against  the  other  Government,  that  may  have  arisen  since 
the  beginning  of  the  late  insurrection  in  Cuba  and  prior  to  the 
exchange  of  nititit^ations  of  the  present  treaty,"  to  exclude  the  claims 
of  that  class  of  our  citizens  entitled  to  its  highest  protection  and  gen- 
erosity while  admitting  all  others.     It  is  equally  clear  to  me  that  the 
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Conpfress  of  the  United  States,  in  the  passage  of  the  act  to  carry  into 
effect  the  beneficent  stipulations  of  the  treaty  in  this  regard,  did  not 
intend  to  exclude  the  claims  of  the  sailors  who  went  down  to  a  watery 
grave  on  that  ever-memorable  occasion,  now  all  the  more  so  because, 
as  the  case  is  presented  to  the  court,  it  is  admitted  that  the  explosion 
of  the  Maine  was  caused  either  by  the  act  of  the  Spanish  Government 
or  through  agencies  for  whi(^h  it  was  responsible. 

In  the  cases  at  bar  the  United  States  Government  has  released  Spain 
of  all  liability  for  injuries  which  it  is  admitted  Spain  was  responsible 
for,  and  has  agreed  on  its  part  to  adjudicate  and  settle  all  claims  of 
every  kind  for  indemnity  that  arose  in  behalf  of  its  citizens  for  such 
wrongs  between  certain  dates.  Between  those  dates  it  is  claimed  that 
many  of  our  citizens  were  injured  and  many  killed;  some  in  peaceful 
avocation  on  shore  in  Cuba,  others  '^  in  the  line  of  duty"  on  the  battle 
ship  in  a  Cuban  harbor;  some  in  civilian  habit,  others  in  soldiers'  garb; 
some  while  engaged  in  personal,  gainful  pursuits,  others  while  serving 
their  Government  in  time  of  peace,  prepared  to  sacrifice  their  lives  in 
it^  behalf  in  time  of  war.  Some  were  shot,  others  beaten;  still  others 
blown  into  eternity,  while  quietly  asleep  on  shipboard,  in  the  vain  dream 
that  they  were  safe,  as  the  guesfes  of  a  friendly  nation. 

Under  these  conditions  I  fail  to  perceive  that  there  is  any  difference 
between  one  class  of  citizens  and  another,  and  can  draw  no  distinction. 
Without  classification  they  are  all  entitled  to  exactly  the  same  consid- 
eration, and  I  can  not  believe  that  the  Government  of  the  United  States, 
under  the  exercise  of  its  sovereignty  over  its  citizens,  in  the  arrange- 
ment of  the  terms  of  peace  with  a  vanquished  enemy,  w  ould  scrupu- 
lously provide  for  the  claims  of  naturalized  foreigners,  who  may  have 
sought  American  citizenship  for  no  other  purpose  than  to  secure  the 
protection  of  its  flag,  and  at  the  same  time  ruthlessly  disregard  and 
fail  to  provide  for  reasonable  indemnity  to  other  citizens,  native  born, 
whose  patriotism  had  led  them  to  enlist  in  its  service  and  to  risk  their 
lives  in  its  defense  in  time  of  war. 

According  to  my  view,  these  are  some  of  those  individual  claims  of 
citizens  of  the  United  States  against  Spain  whi(^h  were  relinquished  to 
Spain  and  which  the  United  States  bound  itself  by  the  treaty  of  peace 
of  December  10,  1898,  to  adjudicate  and  settle,  and  therefore  the 
demurrers  should  have  been  overruled  and  the  claims  investigated 
and  adjudicated  on  their  merits  by  the  Commission.  This  being  my 
opinion,  I  am  constrained  to  dissent  from  the  decision  of  my  colleagues. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


Habbt  S.  McCann  and  othebs  \ 

agamst  VNos.  30,  31,  and  428. 

The  United  States.  ) 


Sedsion  against  transferring  to  the  Bnprome  Ooortthe  questions  settled  by  the  opinion 
of  Maroh  6, 1902,  adyerse  to  the  olaimants  in  the  ICaine  battle  ship  ca8e& 

Commissioner  Mauby.  In  answer  to  the  application  of  counsel  that 
the  question  of  law  involved  in  the  above  cases  should  be  certified  by 
the  Commission  to  the  Supreme  Court  of  the  United  States  under 
section  13  of  the  act  of  March  2, 1901,  establishing  the  Commission, 
the  Commission  announces  that,  having  already  reached  and  announced 
a  decisive  conclusion  in  each  of  the  above  cases  before  receiving  the 
application  mentioned,  it  is  of  opinion  that  no  occasion  exists  for  the 
action  suggested  in  any  of  the  above  cases. 

(Adopted  May  13, 1902.) 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


Elizabeth  Merz 

against  }-Case  No.  352. 

The  United  States. 


ica 


OPINION  or  THE  COMMISSION  DELIVERED  MAY  13, 1902. 

The  CJominiflsion,  under  rule  7  as  amended,  will  in  proper  cases  order  claimants  to 
file  specific  statements  in  addition  to  their  petitions  and  amendments  thereof. 

Commissioner  Diekema:  The  original  petition  in  this  case  was  filed 
OD  thcf  8th  day  of  October,  A.  D.  1901.  It  alleges,  among  other 
things,  that  the  claimant  was  the  mother  of  John  Merz,  a  duly  enlisted 
landsman  in  the  United  States  Navy,  who  in  such  capacity  was  on 
board  the  United  States  battle  ship  MaiTie  on  the  15th  day  of  February, 
A.  D.  1898,  when  the  battle  ship  was  blown  up,  sunk,  and  destroyed 
in  the  harbor  of  Havana  while  he  was  pursuing  his  regular  duties  in 
such  capacity,  and  that  as  a  result  of  said  explosion  he  was  killed,  his 
death  resulting  from  the  explosion  and  from  no  other  cause  whatever. 

To  this  petition  the  defendant  filed  a  demurrer  on  the  20th  day  of 
December,  1901.  Similar  demurrers  were  filed  by  the  defendant  in 
all  of  the  so-called  ^^  Maine  cases."  The  questions  of  law  involved  in 
these  cases  were  argued  in  open  court,  and  attorneys  for  claimant  were 
heard  at  length.  On  the  5th  day  of  March,  1902,  the  Commission 
delivered  an  opinion  sustaining  the  demurrers  in  the  cases  of  Harry 
S.  McCann  v.  The  United  States,  Catherine  Burns  v.  The  United 
States,  and  Alexander  Lynch  v.  The  United  States,  upon  the  ground 
that  no  individual  claims  arise  in  favor  of  the  officers  and  seamen  of 
a  ship  of  war  who  receive,  in  the  line  of  duty,  injuries  to  their  per- 
sons for  which  ai  foreign  nation  is  responsible. 

On  the  24th  day  of  March,  1902,  Elizabeth  Merz  filed  an  amended 
petition  in  which  she  alleges,  among  other  things,  that  her  said  son 
John  was  on  board  the  United  States  battle  ship  Maine  on  the  15th 
day  of  February,  1898,  and  was  killed  as  a  result  of  the  explosion  of 
said  battle  ship.  The  petition  does  not  state  in  what  capacity  her  said 
son  was  on  board  the  battle  ship.  The  petition  also  contains  other 
allegations  relating  to  the  acts  of  the  United  States  Government  not 
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found  in  the  original  petition.  On  April  9, 1902,  the  defendant  filed  a 
motion  asking  for  a  more  specific  statement.  This  motion  was  granted 
by  the  Commission  on  the  11th  day  of  April,  1902,  and  claimant  was 
ordered  to  file  such  statement  on  or  before  the  19th  day  of  April. 
Attorneys  for  claimant  filed  objections  to  this  order  and  asked  that 
the  same  be  set  aside.  Arguments  were  heard  upon  this  motion  on 
May  3,  1902. 

In  view  of  the  fact  that  the  testimony  in  cases  pending  before  the 
Conamission  must  ordinarily  be  obtained  from  witnesses  widely  scat- 
tered and  residing  at  remote  points  from  Washington,  it  becomes  highly 
important  that  statements  of  fact  in  the  pleadings  be  set  up  with  great 
particularity  in  order  that  much  time  and  expense  may  be  saved  to 
the  parties  litigant. 

For  the  same  reason  it  becomes  important  that  all  questions  of  law, 
the  determination  of  which  must  necessarily  end  further  proceedings 
in  any  case,  should  be  raised  before  the  tribunal  as  early  as  possible  in 
the  history  of  the  case.  It  is  therefore  the  plain  duty  of  this  Com- 
mission, both  to  the  claimants  and  to  the  defendant,  to  direct  the 
pleadings  to  be  prepared  with  such  definiteness  and  particularity  as 
will  enable  the  opposite  party  to  prepare  his  evidence  for  the  real 
.issue  or  to  raise  by  demurrer  any  question  of  law. 

In  the  case  at  bar  the  attorneys  for  claimant  challenge  the  power  of 
the  Commission  to  make  the  order  in  question.  We  are,  however, 
well  satisfied  that  this  power  is  inherent  in  every  tribunal,  and  is  also 
clearly  conferred  upon  the  Commission  by  the  provisions  contained 
in  sections  4  and  9  of  the  organic  act  of  March  2,  1901. 

In  view  of  the  fact  that  the  claimant  in  her  amended  petition 
expressly  omits  a  statement  of  certain  facts  alleged  by  her  under  her 
own  oath  in  the  original  petition,  which  facts  have  already  been  held 
by  this  Commission  to  be  fatal  to  her  right  to  recover  any  indemnity, 
and  in  view  of  the  fact  that  the  Commission  believes  that  justice 
demands  that  the  defendant  should  be  apprised  of  the  nature  and 
extent  of  the  claim  set  up  by  claimant  with  greater  particularity,  it  is 
ordered  that  the  objection  made  in  this  case  to  Order  No.  155,  made  on 
April  11,  1902,  be  overruled,  and  that  the  claimant  file  the  statement 
required  by  said  order  on  or  before  May  31,  1902. 

Obdeb  in  Pursuance  of  Above  Opinion  by  Commissioneb 

DiEKEMA. 

Order  No.  168. 

Ordered^  That  the  objections  made  in  the  case  of  Elizabeth  Merz, 
No.  352,  to  Order  No.  155,  issued  on  April  11,  1902,  be  overruled  and 
that  the  claimant  file  the  statement  required  by  said  order  on  or  before 
May  thirty-first,  1902. 

(Adopted  May  13, 1902.) 
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Obdebs  on  THE  Same  Subject  Pbiob  to  that  Above. 
Order  No.  166. 

Ordered^  That  the  motion  of  the  defendant  for  a  more  specific  and 
certain  statement  in  number  352,  the  case  of  Elizabeth  Merz,  be 
granted  and  that  the  claimant  file  such  statement  on  or  before  April 
nineteenth. 

(Adopted  April  11, 1902.) 

Order  No.  167. 

It  is  ordered  on  May  twelfth,  1902,  as  follows : 
Rule  No.  7  is  amended  by  adding  thereto  the  f  dllowing : 
Upon  motion  and  special  order  of  the  Commission  a  more  specific 
and  particular  statement  of  facts  averred  in  any  petition  or  answer 
may  be  required  before  the  opposite  party  is  compelled  to  demur 
thereto  or  join  issue  thereon. 
(Adopted  May  12, 1902.) 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


HEEmrG  OF  TEE  OOMMISSIOir. 

On  November  24, 1902,  at  which  were  decided  certain  demurrers  in  casee  of  damages 
done  by  the  Caban  insurgents  or  the  Spanish  troops. 

Statement  by  the  Pebstoent  of  the  Ck>HMiS8ioN,  William  E. 
Chandler,  Ck>MMissiONEBS  Diekebia  and  Wood  Concurring. 

The  Commission  states,  as  the  principles  by  which  it  will  be  gov- 
erned in  passing  upon  the  various  demurrers  which  have  been  argued 
and  submitted,  the  following: 

1.  Under  Article  VII  of  the  treaty  of  Paris  the  United  States 
assumed  the  payment  of  all  claims  of  her  own  citizens  for  which  Spain 
would  have  been  liable  according  to  the  principles  of  international  law. 
It  follows,  therefore,  that  the  sole  question  before  this  Commission  is 
that  of  the  primary  liability  of  Spain,  which  is  not  in  any  way  enlarged 
by  the  agreement  of  the  United  States  to  adjudicate  and  pay  such 
claims. 

2.  Although  the  late  insurrection  in  Cuba  assumed  great  magnitude 
and  lasted  for  more  than  three  years,  yet  belligerent  rights  were  never 
granted  to  the  insurgents  by  Spain  or  the  United  States  so  as  to  create 
a  state  of  war  in  the  international  sense  which  exempted  the  parent 
government  from  liability  to  foreigners  for  the  acts  of  the  insurgents. 

3.  But  where  an  armed  insurrection  has  gone  beyond  the  control  of 
the  parent  government,  the  general  rule  is  that  such  government  is  not 
responsible  for  damages  done  to  foreigners  by  the  insurgents.  If, 
however,  it  be  alleged  and  proved  in  any  particular  case  before  this 
Conunission  that  the  Spanish  authorities  by  the  exercise  of  due  dili- 
gence might  have  prevented  the  damages  done,  Spain  will  be  held  liable 
in  that  case. 

4.  This  Commission  will  take  judicial  notice  that  the  insurrection  in 
Cuba  which  resulted  in  intervention  by  the  United  States  and  in  war 
between  Spain  and  the  United  States  passed,  from  the  first,  beyond  the 
control  of  Spain  and  so  continued  until  such  intervention  and  war  took 
place. 
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5.  As  war  between  Spain  and  the  insurgents  existed  in  a  material 
sense,  although  not  a  state  of  war  in  the  international  sense,  Spain  was 
entitled  to  adopt  such  war  measures  for  the  recovery  of  her  authority 
as  are  sanctioned  by  the  rules  and  usages  of  international  warfare.  If, 
however,  it  be  alleged  and  proved  in  any  particular  case  that  the  acts 
of  the  Spanish  authorities  or  soldiers  were  contrary  to  such  rules  and 
usages  Spain  will  be  held  liable  in  that  case. 

6.  It  is  the  opinion  of  the  Commission  that  the  treaty  of  1795  and 
the  protocol  of  1877  were  in  full  force  and  effect  during  the  insurrec- 
tion in  Cuba,  and  they  will  be  applied  in  deciding  cases  properly  fall- 
ing within  their  provisions. 


As  a  matter  of  practice  the  Commission  suggests  that  in  order  to 
avoid  motions  for  more  specific  statements  of  fact  and  consequent 
delay  the  special  facts  relied  on  to  bring  claims  within  the  principles 
of  allowance  which  have  been  stated  should  he  fully  set  forth  in  the 
petitions  or  amendments  thereof.  After  demurrers  are  overruled 
such  motions  for  more  specific  statements  may  be  made  in  accordance 
with  rule  7  as  amended  and  the  decisions  of  April  11  and  May  13, 
1902,  contained  in  ordei*s  numbered  155  and  158,  in  case  No.  352,  of 
Elizabeth  Merz. 


The  Conunission  orders  further  argument  of  the  question  whether 
the  reconcentration  orders  were  legitimate  acts  of  war,  and  what 
results  therefrom  or  from  other  military  orders  made  Spain  liable  for 
damages,  actual  and  direct,  and  not  remote  or  prospective,  to  citizens 
of  the  United  States;  also  further  argument  of  the  question  of  the 
construction  and  application  in  cases  now  before  the  Commission  of 
the  treaty  of  1795  and  the  protocol  of  1877. 

Dissenting  Statement  op  Commissioneb  Maury. 

Commissioner  Maubt.  In  disposing  of  the  demurrers  in  these  cases 
I  have  considered  in  connection  with  the  petitions  demurred  to  certain 
extraneous  facts  officially  known  to  us,  for  the  purpose  of  identifying 
the  subject-matter  upon  which  Article  VII  of  the  treaty  of  peace  with 
Spain  was  intended  to  operate,  and  have  reached  the  conclusion  that 
by  the  phrase  ''all  claims  for  indemnity  *  *  *  of  every  kind"  in 
the  article  the  High  Contracting  Parties  intended  to  include  all  losses 
and  injuries  to  the  persons  or  property  of  our  citizens  resulting  from 
the  late  insurrection  in  Cuba,  the  conditions  of  which  our  Government, 
through  its  executive  department,  declared  to  be  abhorrent  and 
shocking  to  the  moral  sense  of  the  people  of  the  United  States  and 
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a  dingraoe  to  Christian  civilization,  presenting  the  spectacle  of  ^^a  fer- 
tile territory  wasted  by  fire  and  sword  and  given  over  to  desolation 
and  famine,"  where  ^^  anarchy,  lawlessness,  and  terrorism  voers  ram- 
pant," and  where  soldiers  of  Spain  and  the  insurgents  were  alike 
engaged  in  spreading  ruin  and  desolation,  ^^  making  no  discrimination 
between  enemies  and  neutrals"  and  ^^ utterly  destroying  American 
investments  that  should  be  of  immense  value"  and  ^^  utterly  impover- 
ishing great  numbers  of  American  citizens." 

In  my  view  the  propositions  of  law  numbered  2  to  5,  inclusive,  on 
which  a  majority  of  my  brethren  have  agreed,  if  correct,  are  abstract 
and  not  applicable  to  tlie  conditions  that  characterized  the  late  insur- 
rection in  Cuba,  and  I  think  all  of  them,  except  proposition  6,  go  far 
to  defeat  the  object  of  Article  VII  of  the  treaty  by  establishing 
restrictions  and  qualifications  as  to  the  liability  of  tiie  United  States, 
which,  in  my  judgment,  could  not  have  been  in  the  minds  of  the  parties 
when  the  treaty  was  signed.  I  must,  therefore,  withhold  assent  from 
the  propositions  in  question. 

An  opinion  in  support  of  these  conclusions  has  been  prepared  and 
will  be  filed  at  the  proper  time. 

Dissenting  Statement  of  Commissioneb  Chambers. 

Commissioner  Chambebs.  Ptimafacie^  a  nation  is  responsible  for 
all  acts  or  omissions  taking  place  within  its  territory  by  which  the 
citizens  of  another  state  are  injuriously  affected,  and  a  nation  which 
does  not  prevent  its  citizens  from  injuring  foreigners  or  damaging 
their  property  incurs  responsibility,  upon  the  principle  that  the  offend- 
ing citizens,  being  under  its  authority,  it  is  obliged  to  watch  over 
them  and  see  that  they  do  no  injury  to  anyone. 

But  this  prima  fade  presumption  of  responsibility  for  injuries  done 
to  foreigners,  which  a  state  is  called  upon  to  rebut,  may  1[)e  said  to  end 
in  the  case  of  insurrection  or  rebellion,  when  the  parent  government 
has  exhausted  all  its  resources,  and  when  the  insurrectionary  move- 
ment has  reached  such  a  stage  that  the  regularly  constituted  authorities 
of  the  titular  government  are  powerless  to  prevent  such  injury;  or 
when  the  acts  complained  of  have  been  conmiitted  by  that  part  of  the 
population  which  has  broken  loose  from  control,  and  established  for 
itself  a  status  among  nations,  which  imposes  upon  it  the  international 
relations  and  responsibilities  which  would  have  continued  to  exist  as 
to  the  titular  government  if  there  had  been  no  breaking  loose. 

It  is  a  question  of  fact,  however,  to  be  determined  by  proof  in  a 
given  case,  (1)  when  the  insurrection  reached  such  a  stage;  (2)  whether, 
notwithstanding  the  insurrection  had,  in  a  general  sense,  gotten  beyond 
control,  the  titular  authority  could  or  could  not  have  prevented  the 
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injuries  done  at  a  particular  time  and  place,  and  (3)  when  a  part  of 
the  population  had  broken  loose  from  control  and  established  for  itself 
an  international  status. 


This  is  a  national  court,  although  charged  with  applying  the  princi- 
ples of  international  law  to  a  subject-matter  lying  beyond  the  geographi- 
cal limits  of  the  United  States  and  is  bound  in  its  interpretation  of 
those  principles  by  the  decisions  of  the  Supreme  Court. 


The  status  of  a  government  in  reference  to  foreign  affairs — such,  for 
instance,  as  the  conditions  that  existed  in  Cuba  between  February, 
1895,  and  April,  1898 — is  determined  by  what  the  executive  depart- 
ment refuses  to  do,  as  well  as  by  its  afSrmative  movements.  And  in 
the  employment  of  judicial  knowledge  we  are  bound  to  know  what  the 
status  of  this  Government  was. 


The  political  department  of  the  Government  having  determined  that 
the  struggle  in  Cuba  was  not  a  war  in  the  legal  or  international  sense, 
and  that  even  as  an  insurrection  it  was  not  conducted  according  to 
civilized  methods,  and  having  refused  to  recognize  the  insurrectionists 
as  belligerents,  for  the  reason,  among  others,  that  by  so  doing  American 
citizens  would  be  deprived  of  the  right  to  claim  indemnity  of  Spain 
for  injuries  and  losses  arising  during  the  insurrection,  this  court, 
following  the  authority  of  the  Supreme  Court,  can  not  otherwise 
determine. 

Therefore  it  can  not  be  assumed  on  demurrer  that  the  destruction 
of  property  of  an  American  citizen  by  the  Spanish  troops  or  by  the 
insurrectionists  was  one  of  those  necessary  incidents  of  war  which 
relieved  the  destroyer  from  liability,  and  the  burden  is  upon  the  de- 
fendant to  prove  that  the  destruction  was  necessary  and  justifiable, 
according  to  the  rules  of  civilized  warfare. 


I  concur  in  the  general  principles  announced  in  the  dissenting  state- 
ment of  Commissioner  Maury  with  the  qualification  that  it  still  remains 
open  to  the  defendant  to  limit  or  relieve  itself  from  liability  by  proof 
that  in  a  particular  case,  the  Spanish  authotities,  asserting  sovereignty 
and  control,  were  actually  attempting  to  protect,  and  failed  in  doing  so 
because  they  were  then  and  there  unable  to  prevent  the  injuries  com- 
plained of. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


HEETnra  of  the  ooioassioir, 

On  April  28, 1903,  at  which  were  decided  certain  demurrers  in  cases  where  damages 

were  claimed  on  account  of  the  reconoentration  orders  and  for  alleged  violations 

by  Spain  of  the  treaty  of  1795; 
And  at  which  was  repeated  the  statement  of  principles  of  November  24,  1902,  which 

was  made  in  (x>nnection  with  certain  demurrers  in  cases  of  damages  done  by  the 

Cuban  insui^gents  or  the  Spanish  troops. 

Statebient  op  the  Commission. 

The  Commission  states,  as  the  principles  by  which  it  will  be  governed 
in  passing  upon  the  various  demurrers  which  have  been  argued  and 
submitted,  the  following: 

1.  Under  Article  VII  of  the  treaty  of  Paris  the  United  States 
assumed  the  payment  of  all  claims  of  her  own  citizens  for  which  Spain 
would  have  been  liable  according  to  the  principles  of  international  law. 
It  follows,  therefore,  that  the  sole  question  before  this  Commission  is 
that  of  the  primary  liability  of  Spain,  which  is  not  in  any  way  enlarged 
by  the  agreement  of  the  United  States  to  adjudicate  and  pay  such 
claims. 

2.  Although  the  late  insurrection  in  Cuba  assumed  great  magnitude 
and  lasted  for  more  than  three  years,  yet  belligerent  rights  were  never 
granted  to  the  insurgents  by  Spain  or  the  United  States  so  as  to  create 
a  state  of  war  in  the  international  sense  which  exempted  the  parent 
government  from  liability  to  foreigners  for  the  acts  of  the  insurgents. 

3.  But  where  an  armed  insurrection  has  gone  beyond  the  control  of 
the  parent  government,  the  general  rule  is  that  such  government  is 
not  responsible  for  damages  done  to  foreigners  by  the  insurgents. 

4.  This  Commission  will  take  judicial  notice  that  the  insurrection  in 
Cuba,  which  resulted  in  intervention  by  the  United  States  and  in  war 
between  Spain  and  the  United  States,  passed,  from  the  first,  beyond  the 
control  of  Spain  and  so  continued  until  such  intervention  and  war  took 
place. 

If,  however,  it  be  alleged  and  proved  in  any  particular  case  before 
this  Commission  that  the  Spanish  authorities  by  the  exercise  of  due 
diligence  might  have  prevented  the  damages  done,  Spain  will  be  held 
liable  in  that  case. 
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5.  As  war  between  Spain  and  the  insurgents  existed  in  a  material 
sense,  although  not  a  state  of  war  in  the  international  sense,  Spain  was 
entitled  to  adopt  such  war  measures  for  the  recovery  of  her  authority 
as  are  sanctioned  by  the  rules  and  usages  of  international  warfare.  If, 
however,  it  be  alleged  and  proved  in  any  particular  case  that  the  acts 
of  the  Spanish  authorities  or  soldiers  were  contrary  to  such  rules  and 
usages  Spain  will  be  held  liable  in  that  case. 

6.  As  this  (Commission  has  been  directed  by  Congress  to  ascertain 
and  apply  the  principles  of  international  law  in  the  adjudication  of 
claims  of  neutral  foreigners  for  injuries  to  their  persons  and  property 
caused  by  a  parent  state  while  engaged  in  subduing  by  war  an  insur- 
rection which  had  passed  beyond  its  control,  it  can  not  fail,  in  deter- 
mining what  are  and  what  are  not  legitimate  war  measures,  to  impose 
upon  the  parent  state  such  limitations  as  the  consensus  of  nations  at 
the  present  day  recognizes  as  restricting  the  exercise  of  the  right  to 
remove  all  the  inhabitants  of  a  designated  territory  and  concentrate 
them  in  towns  and  military  camps  and  to  commit  to  decay  and  ruin 
the  abandoned  real  and  personal  property  or  destroy  such  property 
and  devastate  such  region. 

7.  Adopting  therefore  a  wide  and  liberal  interpretation  of  the  prin- 
ciple that  the  destruction  of  property  in  war  where  no  military  end  is 
served  is  illegitimate,  and  that  there  must  be  cases  in  which  devasta- 
tion is  not  permitted,  it  should  be  said  that  whenever  reconcentration, 
destruction,  or  devastation  is  resorted  to  as  a  means  of  suppressing  an 
insurrection  beyond  control  the  parent  state  is  bound  to  give  the 
property  of  neutral  foreigners  such  reasonable  protection  as  the  par- 
ticular circumstances  of  each  case  will  permit.    It  must  abstain  from 
any  unnecessary  and  wanton  destniction  of  their  property  by  its 
responsible  military  officers.     When  such  neutral  foreigners  are 
included  in  the  removal  or  concentration  of  inhabitants,  the  govern- 
ment so  removing  or  concentrating  them  must  provide  for  them  food 
and  shelter,  guard  them  from  sickness  and  death,  and  protect  them 
from  cruelly  and  hardship  to  the  extent  which  the  military  exigency 
will  permit.    And  finally,  as  to  both  property  and  persons,  it  may  be 
stated  that  the  parent  state  is  bound  to  prevent  any  discriminatioii  in 
the  execution  of  concentration  and  devastation  orders  against  any 
class  of  neutral  foreigners  in  favor  of  any  other  class  or  in  favor  of 
its  own  citizens. 

8.  Subject  to  the  foregoing  limitations  and  restrictions  it  is  undoubt- 
edly the  general  rule  of  international  law  that  concentration  and  de^^as- 
tation  are  legitimate  war  measures.  To  that  rule  aliens  as  well  as 
subjects  must  submit  and  suffer  the  fortunes  of  war.  The  property 
of  alien  residents,  like  that  of  natives  of  the  country,  when  "ia  the 
track  of  war,"  is  subject  to  war's  casualties,  and  whatever  in  frout  of 
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the  advancing  forces  either  impedes  them  or  might  give  them  aid  when 
appropriated,  or  if  left  unmolested  in  their  rear  might  afford  aid  and 
comfort  to  the  enemy,  may  be  taken  or  destroyed  by  the  armies  of 
either  of  the  belligerents;  and  no  liability  whatever  is  understood  to 
attach  to  the  government  of  the  country  whose  flag  that  army  bears  and 
whose  battles  it  may  be  fighting. 

If  in  any  particular  case  before  this  Commission  it  is  averred  and 
proved  that  Spain  has  not  fulfilled  her  obligations  as  above  defined 
she  will  be  held  liable  in  that  case. 

9.  It  is  the  opinion  of  the  Commission  that  the  treaty  of  1795  and 
the  protocol  of  1877  were  in  full  force  and  effect  during  the  insurrec- 
tion in  Cuba,  and  they  will  be  applied  in  deciding  cases  properly  fall- 
ing within  their  provisions. 

10.  As  to  the  first  clause  of  article  7  of  the  said  treaty,  wherein  it 
18  agreed  that  the  subjects  and  citizens  of  each  nation,  their  vessels, 
or  effects  shall  not  be  liable  to  any  embargo  or  detention  on  the  part 
of  the  other  for  any  military  expedition  or  other  public  or  private 
puipose  whatever,  the  Commission  holds  that  whether  or  not  the  clause 
was  originally  intended  to  embrace  real  estate  and  personal  property 
on  land  as  well  as  vessels  and  their  cargoes,  the  same  has  been  so  con- 
strued by  the  United  States,  and  this  construction  has  been  concurred 
in  by  Spain;  and  therefore  the  Commission  will  adhere  to  such  con- 
struction in  making  its  decisions. 

11.  But  neither  this  particular  clause  nor  any  other  provision  of  the 
treaty  of  1795  will  be  so  applied  as  to  render  either  nation,  while 
endeavoring  to  suppress  an  insurrection  which  has  gone  beyond  its 
control,  liable  for  damages  done  to  the  persons  or  property  of  the 
citizens  of  the  other  nation  when  found  in  the  track  of  war  or  for 
damages  resulting  from  military  movements  unless  the  same  were 
unnecessarily  and  wantonly  inflicted. 


The  above  propositions  numbered  from  1  to  5,  inclusive,  and  the  one 
numbered  9  were  stated  on  November  24, 1902;  the  others,  numbered 
6,  7,  8,  10,  and  11,  are  now  announced  for  the  first  time.  Each  one  of 
the  eleven  propositions  is  sustained  by  a  majority  of  the  Commission. 
Numbers  2  and  9  are  concurred  in  by  all  the  Commissioners.  N\imber 
10  is  concurred  in  by  all  except  Commissioner  Chandler. 

Commissioners  Maury  and  Chambers  on  November  24, 1902,  stated 
their  dissent  from  propositions  1,  3,  4,  and  5,  and  at  this  time  state 
their  views  as  to  propositions  6,  7,  8,  and  11,  now  for  the  first  time 
announced. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


MEETING  OF  APRIL  28,  1905— DEMURRERS  IN  OASES  WHERE  DAMAGES 
WERE  OLAIMED  ON  ACCOUNT  OF  RECONOENTRATION  ORDERS  AND 
FOR  ALLEGED  VIOLATIONS  OF  THE  TREATY  OF  1796. 


STATEMENT  OF  00MMI8SI0NEB  KAUBT. 

Propositions  6  and  7  are  in  my  judgment  misleading.  They  are 
addressed  to  the  subject  of  the  measure  of  diligence  to  which  govern- 
ments at  war  must  be  held  in  order  to  escape  liability  to  "neutral 
foreigners."  But  I  apprehend  that  the  question  for  us  to  consider  first 
is  the  measure  of  diligence  due  by  Spain  to  our  citizens  residing  in 
Cuba  as  defined  by  the  stipulations  of  the  treaty  of  1795  between  Spain 
and  the  United  States.  That  treaty  imposed  duties  on  Spain  to  our 
citizens  in  Cuba  much  more  onerous  than  any  imposed  by  the  rules  of 
international  law.  It  is  for  this  reason  that  I  regard  it  as  misleading 
to  go  to  the  institutes  of  international  law  for  guidance  instead  of  to 
the  stipulations  of  the  treaty,  which  should  be  the  law  of  the  Commis- 
sion so  far  as  they  go,  and  they  go  very  far. 

Proposition  8  announces  as  a  general  principle  of  international  law 
that  reconcentration  is  "a  legitimate  war  measure."  But  I  apprehend 
that  the  business  of  the  Conunission  is  not  with  this  general  propo- 
sition, but  with  the  narrower  one,  whether  reconcentration  as  prac- 
ticed by  (General  Weyler  during  the  late  insurrection  in  Cuba  was  "a 
legitimate  war  measure."  Upon  this  proposition  there  would  seem  to 
be  no  room  for  doubt;  for  the  Executive,  in  the  performance  of  a 
constitutional  duty  to  give  Congress  ''information  of  the  state  of  the 
Union,"  from  time  to  time,  and  as  the  channel  prescribed  by  the  Con- 
stitution through  which  Congress  and  the  judiciary  shall  obtain  infor- 
mation of  what  concerns  this  Government  in  other  countries,  repeat- 
edly condemned  the  reconcentration  policy  of  General  Weyler  as  cruel 
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and  uncivilized  warfare,  and  it  seems  hardly  open  to  doubt  that  Con- 
gress included  that  condemned  policy  among  the  **abhorrent  condi- 
tions" mentioned  in  the  preamble  of  the  joint  resolution  of  April  20, 
1898,  that  brought  on  the  war  with  Spain. 

I  can  not  accede  to  proposition  8,  because  it  assumes  the  right  of  the 
C!ommission  to  rejudge  the  judgments  of  the  political  departments  of 
the  Government  on  the  character  of  General  Weyler's  reconcentra- 
tion  policy  in  Cuba,  a  subject  completely  within  their  respective 
jurisdictions. 

But  in  my  judgment  a  discussion  of  reconcentration  from  the  stand- 
point of  international  law  is  not  necessary,  on  the  further  ground  tiiat 
all  the  cases  involving  that  subject  that  have  been  before  us  on 
demurrer  seem  to  come  within  the  protection  of  the  embargo  clause 
of  Article  VH  of  the  treaty  of  1796. 

Proposition  8  also  lays  down  that  aliens  as  well  as  subjects  must 
suffer  the  fortunes  of  war,  including  the  losses  and  injuries  which 
follow  reconcentration.  This  proposition,  whether  correct  or  not  as 
to  aliens  generally,  has  no  application  to  citizens  of  the  United  States, 
who  had  treaty  rights  and  immunities  in  Cuba  which  they  would  not 
have  had  under  the  general  law.  Whether  international  law  alone 
afforded  a  remedv  against  the  condemned  reconcentration  policy  of 
General  Weyler  is  a  question  which,  as  1  have  just  said,  does  not 
appear  to  be  presented  by  any  of  the  cases  before  us  on  demurrer. 

Propositions  9  and  10  have  my  concurrence. 

Proposition  11 1  understand  to  be  only  a  qualification  of  propo8ition 
10.  It  withdraws  from  the  protection  of  the  *'  embargo  or  detention  ^ 
clause  of  Article  VII  of  the  treaty  of  1796  the  property  of  our  citi- 
zens, designated  *'  neutral  foreigners,"  embargoed  or  detained  by  Spain 
in  enforcing  any  military  measure  for  the  suppi*ession  of  the  late 
insurrection  in  Cuba.  In  other  words,  proposition  11  refuses  to  give 
effect  to  the  language  of  Article  VII  forbidding  the  '*  embargo  or 
detention  "  of  the  property  of  our  citizens  *'  for  any  military  expedi- 
tion or  other  public  or  private  purpose  whatever,"  whereas  the  poUt- 
ical  department  of  our  Government,  which  is  charged  with  our  foreign 
relations,  has  uniformly  insisted  that  Spain  was  forbidden  by  this 
provision  of  the  treaty  from  embargoing  or  detaining  the  property  of 
our  citizens  in  Cuba  for  any  military  measure  or  purpose  whatsoever, 
and  with  such  force  of  reasoning  as  to  command  the  acquiescence  of 
the  Government  of  Spain. 

It  results,  therefore,  that  the  Commission,  as  a  branch  of  the  judicial 
department  of  the  Government,  declines  to  assent  to  the  long-eeteh- 
lished  interpretation  put  on  the  embargo  clause  of  Artiele  VU  by  tiie 
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executive  depaii;nient9  in  disregard  of  the  rule  that  each  of  the  three 
departments  of  the  Grovemment  is  supreme  within  its  circle  of  action. 
This  rule  preserves  the  equilibrium  of  the  Constitution.  As  the 
Supreme  Court  has  said,  "  One  branch  of  the  Government  can  not 
encroach  on  the  domain  of  another  without  danger.  The  safety  of 
our  institutions  depends  in  no  small  degree  on  a  strict  observance  of 
this  salutary  rule.'*    {Sinking  Fwnd  cases^  99  U.  S.,  700, 718.) 

I  am  unwilling  to  subscribe  to  a  proposition  which,  to  my  mind, 
invades  the  province  of  the  executive  department  by  declaring  that, 
in  the  opinion  of  the  Commission,  that  department  has  for  the  last 
thirty-odd  years  been  pursuing  a  policy  toward  Spain  for  the  protec- 
tion of  alleged  treaty  rights  of  our  citizens  which  is  void  of  support 
in  the  treaty. 

Proposition  11,  as  I  understand  it,  also  withdraws  from  the  protec- 
tion of  the  embargo  clause  of  Article  VII  our  citizens,  designated 
"neutral  foreigners,"  who  sustained  personal  injuries  at  the  hands  of 
Spain  as  a  part  of  the  consequences  of  war  or  of  being  in  "  the  track  of 
war;"  but  if  the  above  reasoning  is  correct  as  to  the  property  of  our 
citizens,  it  must  be  equally  true  as  to  any  "embargo  or  detention"  of 
their  persons,  for  which,  I  apprehend,  Spain  was  liable  under  all 
circumstances. 

DISSENTING  STATEMENT  OF  COMMISSIONER  MAURY  MADE  IN  CONNEC- 
TION WITH  THE  PROPOSITIONS  ANNOUNCED  BY  THE  COMMISSION  ON 
NOVEMBER  24,  1902. 

Commissioner  Maury.  In  disposing  of  the  demurrers  in  these  cases 
I  have  considered  in  connection  with  the  petitions  demurred  to  certain 
extraneous  facts  officially  known  to  us,  for  the  purpose  of  identifying 
the  subject-matter  upon  which  Article  VII  of  the  treaty  of  peace  with 
Spain  was  intended  to  operate,  and  have  reached  the  conclusion  that 
by  the  phrase  ^' all  claims  for  indemnity  ♦  *  ♦  of  every  kind"  in 
the  article  the  High  Contracting  Parties  intended  to  include  all  Tosses 
and  injuries  to  the  persons  or  property  of  our  citizens  resulting  from 
the  late  insurrection  in  Cuba,  the  conditions  of  which  our  Grovemment, 
through  its  executive  department,  declared  to  be  abhorrent  and 
shocking  to  the  moral  sense  of  the  people  of  the  United  States  and  a 
disgrace  to  Christian  civilization,  presenting  the  spectacle  of  '^  a  fertile 
territory  wasted  by  fire  and  sword  and  given  over  to  desolation  and 
fiunine,"  where  "anarchy,  lawlessness,  and  terrorism  were  rampant," 
and  where  soldiers  of  Spain  and  the  insurgents  were  alike  engaged  in 
spreading  ruin  and  desolation,  "making  no  discrimination  between 
enemies  and  neutrals"  and  "utterly  destroying  American  investments 
that  should  be  of  immense  value"  and  "utterly  impoverishing  great 
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In  my  view  the  propositions  of  law  numbered  2  to  5,  inclusive,  on 
which  a  majority  of  my  brethren  have  agreed,  if  correct,  are  abstract 
and  not  applicable  to  the  conditions  that  characterized  the  late  insur- 
rection in  Cuba,  and  I  think  all  of  them,  except  proposition  6,  go  far 
to  defeat  the  object  of  Article  VII  of  the  treaty  by  establishing 
restrictions  and  qualifications  as  to  the  liability  of  tiie  United  States, 

Igment,  could  not  have  been  in  the  minds  of  the  parties 

was  signed.    I  must,  therefore,  withhold  assent  from 

ip  question. 

support  of  these  conclusions  has  been  prepared  and 

le  proper  time. 
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[Opinion  No.  10. 


SPANISH  TREATY  CLAIMS  COMMISSION. 


MEETING  OF  APRIL  28,  1903.  DEMURRERS  IN  CASES  WHERE  DAM- 
AGES WERE  CLAIMED  ON  ACCOUNT  OF  RECONCENTRATION  ORDERS 
AND  FOR  ALLEGED  VIOLATIONS  OF  THE  TREATY  OF  1795. 


STATEMENT  OF  OOMMISSIONEB  OHAMBEBS 

As  to  profKMitions  6,  7,  8,  and  11^  now  for  the  first  time  announced  by  the 

Commission. 

The  treaty  of  1795  imposed  upon  both  of  the  contracting  nations 
obligations  which,  at  the  time  of  its  enactment,  at  least,  were  in 
advance  of  international  law  in  reference  to  the  protection  by  either, 
of  citizens  or  subjects  of  the  other,  and  their  property,  and  while 
it  is  admitted  as  a  general  proposition  that  aliens  as  well  as  subjects 
must  suffer  the  fortunes  of  war,  this  admission  must  be  taken  in  con- 
nection with  the  stipulations  of  the  treaty  of  1795,  which  guaranteed 
the  subjects  and  citizens  of  the  contracting  nations  respectively,  a 
higher  degree  of  protection,  when  within  the  jurisdiction  of  the  other 
than  that  afforded  by  the  general  principles  of  international  law,  and 
greater  in  some  respects  and  under  certain  conditions  than  the  protec- 
tion guaranteed  to  their  own  citizens  or  subjects.  Therefore  the  stipu 
lations  in  the  treaty  should  be  so  applied  as  to  hold  Spain  liable,  while 
suppressing  the  insurrection,  for  damages  done  to  persons  and  property 
of  American  citizens,  unless  it  be  shown  that  in  the  employment  of 
military  force  the  acts  which  resulted  in  damages  were  necessary  and 
justifiable  according  to  the  rules  of  civilized  warfare. 


The  removal  of  noncombatant  people  temporarily  to  places  of 
safety  beyond  the  sphere  of  actual  warfare  need  not  necessarily  be 
illegitimate  warfare.  The  Government,  however,  that  adopts  recon- 
centration  as  a  war  measure  must  be  presumed  to  have  foreseen  all  its 
consequences,  and  undoubtedly  assumes  responsibilities  and  incurs 
liabilities  which  the  nature  of  the  reconcentration,  its  execution,  and 
results  alone  can  determine.   But  the  subject  is  Durelv  an  abstraction  as 
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far  as  this  forum  is  concerned.  Whether  the  reconcentration  in  Cuba 
was  civilized  warfare  is  not  an  open  question  for  this  tribunal.  The 
Political  Department  of  our  Government  having  decided  that  the 
reconcentration,  which  Spain  undertook  to  justify  as  a  necessary 
measure  of  war,  was  not  civilized  warfare,  this  Commission  is  bound 
to  so  hold;  and  applying  the  particular  stipulations  of  the  treaty  of 
1795  now  under  consideration  to  the  consequences  of  such  uncivilized 
warfare,  Spain  should  be  held  liable  for  the  injuries  and  destruction 
of  property  that  occurred  in  the  depopulated  and  devastated  regions 
during  the  continuance  of  the  reconcentration. 


y  lews  of  Commissioner  Chambers  as  to  propositions  1, 3, 4,  and  5,  as  embodied 
in  dissenting  statement  of  NoTember  24, 1902,  when  those  principles  were 
first  announced. 

^'  Prima  fdcie^  a  nation  is  responsible  for  all  acts  or  omissions  tak- 
ing place  within  its  territory  by  which  the  citizens  of  another  State 
are  injuriously  affected,"  and  a  nation  which  does  not  prevent  its  citi- 
zens from  injuring  foreigners  or  damaging  their  property  incurs 
responsibility,  upon  the  principle  that  the  offending  citizens,  being 
under  its  authority,  it  is  obliged  to  watch  over  them  and  see  that  they 
do  no  injury  to  anyone. 

But  ih\B  prima  facie  presumption  of  responsibility  for  injuries  done 
to  foreigners,  which  a  state  is  called  upon  to  rebut,  may  be  said  to 
end  in  the  case  of  insurrection  or  rebellion,  when  the  parent  state  has 
exhausted  all  its  resources,  and  when  the  insurrectionary  movement 
has  reached  such  a  stage  that  the  regularly  constituted  authorities  of 
the  titular  government  are  powerless  to  prevent  such  injury;  or  when 
the  acts  complained  of  have  been  conunitted  by  that  part  of  the  popu- 
lation which  has  broken  loose  from  control  and  established  for  itself 
a  status  among  nations,  which  imposes  upon  it  the  international  rela- 
tions and  responsibilities  which  would  have  continued  to  exist  as  to 
the  titular  government  if  there  had  been  no  breaking  loose. 

It  is  a  question  of  fact,  to  be  determined  by  proof  in  a  given  case, 
(1)  when  the  insurrection  reached  such  a  stage,  (2)  whether,  notwith- 
standing the  insurrection  had,  in  a  general  sense,  gotten  beyond  con- 
trol, the  titular  authority,  still  asserting  sovereignty,  could  or  could  not 
have  prevented  the  injuries  done  at  a  particular  time  and  place,  and  (3) 
when  a  part  of  the  population  had  broken  loose  from  control,  and 
established  for  itself  an  international  status. 

The  status  of  a  government  in  reference  to  foreign  affairs — such, 
for  instance,  as  the  conditions  that  existed  in  Cuba  between  February, 
1895,  and  April,  1898 — is  determined  by  what  the  Executive  Depart- 
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ment  refuses  to  do,  as  well  as  by  its  affirmative  movements.  And  in 
the  employment  of  judicial  knowledge  we  are  bound  to  know  what 
the  status  of  our  Government  was. 

This  is  a  national  court,  although  charged  with  applying  the  prin- 
ciples of  international  law  to  a  subject-matter  lying  beyond  the  geo- 
graphical limits  of  the  United  States,  and  is  bound,  in  its  interpretation 
of  those  principles,  by  the  decisions  of  the  Supreme  Court. 

The  political  department  of  the  Government  having  determined 
that  the  struggle  in  Cuba  was  not  a  war  in  the  legal  or  international 
sense,  and  that  even  as  an  insurrection  it  was  not  conducted  according 
to  civilized  methods,  and  having  declined  to  recognize  the  rebels  as 
belligerents  for  the  reason,  among  others,  that  by  so  doing  American 
citizens  would  be  deprived  of  the  right  to  claim  indemnity  of  Spain 
for  injuries  and  losses,  this  court,  following  the  authority  of  the 
Supreme  Court,  can  not  otherwise  determine. 

It  can  not  be  assumed  on  demurrer  that  the  destruction  of  property 
of  an  American  citizen  by  the  Spanish  troops  was  one  of  those  neces- 
sary incidents  of  war  which  relieved  the  destroyer  from  liabilty,  and 
the  burden  is  upon  the  defendant  to  prove  that  the  destruction  was 
a  necessary  war  act,  justifiable  according  to  the  rules  of  civilized  war- 
fare. 

I  concur  in  the  general  principles  announced  in  the  dissenting  state- 
ment of  Commissioner  Maury,  with  the  qualification  that  it  still 
remains  open  to  the  defendant  to  limit  or  relieve  itself  from  liability 
by  proof  that  in  a  particular  case  the  Spanish  authorities,  asserting 
sovereignty  and  control,  were  actually  attempting  to  protect  and 
failed  in  doing  so  because  they  were  then  and  there  unable  to  prevent 
the  injuries  complained  of. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


Opinions  coneemingr  the  preliminary  objection  of  attorneys  for  claimants  to 
the  motion  of  the  Attorney-General  to  dismiss  the  petitions  in  certain 
battle  ship  Maine  claims  for  want  of  jurisdiction.     [Norember  22, 1901.] 

By  Commissioner  Maury:  The  question  before  us  is  whether  the 
Government  has  the  right  to  challenge  the  jurisdiction  of  the  Com- 
mission by  a  simple  motion  or  is  compelled  by  the  statute  establishing 
the  Commission  to  do  so  by  demurrer  or  answer  under  section  10  of 
the  statute. 

I  recall  a  remark  of  Sir  William  Scott,  that  "it  is  not  too  late  to 
take  a  fundamental  objection  at  any  time  of  the  proceedings."  From 
which  1  deduce  that  such  an  objection  is  never  out  of  season. 

All  courts  must  be  vigilant  to  avoid  the  slightest  transgression  of 
jurisdiction,  and  especially  courts  of  narrow,  limited  jurisdiction 
which,  unlike  courts  of  general  jurisdiction,  are  presumed  not  to  have 
jurisdiction  in  any  case  which  does  not  expressly  show  that  it  is  within 
the  cognizance  of  the  court. 

When,  therefore,  it  appears  to  such  a  court,  by  suggestion,  or  its 
own  observation,  at  any  stage  of  a  case,  that  it  has  no  judicial  power 
in  the  premises,  it  should  immediately  decline  further  action  by  dis- 
missing the  proceeding. 

Sensitiveness  to  transgression  of  jurisdiction  does  not  permit  courts 
to  be  nice  or  technical  as  to  the  particular  way  in  which  they  are 
arrested  by  a  suggestion,  from  any  quarter  or  at  any  time,  that  they 
have  passed  the  limit  of  their  authority. 

Are  we  not  bound  to  presume,  then,  that  Congress  was  well  aware 
of  this  universal  practice  and  intended  that  the  act  establishing  the 
Commission  should  be  construed  in  harmony  with  it? 

Sdppose  the  sixty-day  limit  for  demurring  or  answering  be  allowed 
to  pass  in  any  case  without  a  defense  being  put  in,  would  not  the  Com- 
mission, nevertheless,  receive  from  the  Attorney-General  a  suggestion 
of  want  of  jurisdiction? 

While  I  think  that  the  defenses  provided  for  in  section  10  of  the 
act  are  meritorious  defenses,  1  also  think  that  the  defense  of  want  of 
jurisdiction  on  the  ground  that  a  particular  claim  does  not  come  within 
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article  7  of  the  treaty  is  a  meritorious  one,  because  it  shows  that  there 
is  no  matter  for  the  cognizance  of  this  court  or  of  any  other  court,  a 
state  of  things  which  would  perhaps  support  a  plea  in  bar  even  in  any 
jurisdiction. 

But,  as  I  have  said,  the  Commission  can  not  afford  to  be  squeamish 
about  the  manner  in  which  it  is  warned  in  a  particular  matter  against 
a  transgression  of  its  powers. 

No  doubt  the  demurrer  would  suffice  in  all  cases  where  the  defect  of 
jurisdiction  was  apparent  on  the  face  of  the  petition. 

The  reason  why  we  do  not  meet  with  this  use  of  the  demurrer  in  the 
common-law  precedents  is  that  they  usually  apply  to  courts  of  general 
jurisdiction,  where  the  case  set  out  in  the  declaration  is  apparently 
within  the  jurisdiction  of  the  court  and  can  only  be  removed  from  that 
jurisdiction  by  a  plea  setting  up  some  extraneous  matter  which  with- 
draws the  defendant  from  the  jurisdiction  of  the  particular  court  and 
entitles  him  to  be  sued  in  some  other  court.  Such  cases  obviously 
can  not  be  reached  by  a  demurrer. 

But  suppose  the  declaration  in  a  suit  in  a  United  States  circuit 
court  fail  to  allege  any  matter  which  brings  the  case  within  any  cate- 
gory of  the  judicial  power  of  the  Constitution,  1  do  not  see  why  the 
case  could  not  be  dismissed  under  a  demurrer  or  under  the  mere  sug- 
gestion of  any  mere  bystander. 

In  this  state  of  things,  I  do  not  think  it  would  be  prudent  to  abridge 
the  rights  of  the  defense  by  holding  that  it  can  not  challenge  our  juris- 
diction by  a  motion  to  dismiss.  By  so  doing  we  may  produce  embar- 
rassments in  the  future  which  might  make  it  necessary  to  recede  from 
such  a  position. 

My  inclination  is  to  deny  Mr.  Butler's  application  and  set  down  the 
motion  to  dismiss  for  argument  peremptorily  on  December  11th, 
proximo. 

Concurred  in  by  Commissioners  Diekema  and  Wood. 

By  Commissioner  Chambers.  It  is  conceded,  as  a  general  proposi- 
tion, that  questions  of  jurisdiction  may  be  raised  at  any  stage  of  the 
proceeding  without  nic^  regard  to  time  or  manner.  The  court  itself 
may  raise  it  or  a  bystander  would  be  permitted  to  suggest  it. 

Courts  of  general  jurisdiction  are  never  so  sensitive  as  to  refuse  to 
listen  to  suggestions  touching  the  exercise  of  their  power,  but  fhey 
are  jealous  enough  of  their  jurisdiction,  which  is  the  very  essence  of 
their  existence,  to  require  that  such  suggestions  should  be  orderly 
made. 

Courts  of  narrow  jurisdiction  are  especially  careful  to  exercise  their 
power  within  the  restricted  scope  of  the  words  of  the  law  creating 
them.     The  grant  of  limited  jurisdiction  in  particular  words  excludes 
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any  other  than  that  expressly  mentioned,  but  they — such  courts — are 
and  should  be  as  tenacious  of  its  exercise  as  they  are  vigilant  not  to 
transgress  its  limit. 

Where  the  court  whose  jurisdiction  is  challenged  is  the  creature  of 
a  special  statute,  that  statute  is,  in  the  first  instance,  the  best  exponent 
of  its  power,  and  if  it  prescribes  definite  forms  of  pleading  those 
pleas  must  be  adhered  to  in  preference  to  any  others  as  long  as  they 
are  sufficient. 

Stating  the  proposition  more  positively,  1  would  say  that  no  other 
form  of  plea  is  permissible  until  it  be  shown  to  the  satisfaction  of  the 
court  that  the  particular  plea  provided  by  statute  fails  to  meet  the 
case.  In  other  words,  the  pleader  is  not  permitted  the  option  of  using 
or  adopting  whatever  form  he  may  choose,  to  the  exclusion  of  the 
prescribed  form,  when  that  form  is  admittedly  adequate  for  all  his 
purposes. 

In  the  case  before  us  it  is  not  denied  that  the  question  of  jurisdiction 
could  be  raised  by  demurrer  or  answer.  On  the  contrary  it  is 
admitted  by  counsel  making  the  motion  to  dismiss,  that  objection  to  the 
jurisdiction  in  this  case  could  be  pleaded  as  well  by  demurrer  as  by 
motion.  Then,  why  should  the  defendant  be  permitted  to  raise  it  by 
motion  to  dismiss,  when  the  statute  in  express  language  says  "he 
shall    *     *    *    file  a  demurrer  or  answer  to  said  petition,"  etc.  ? 

He  undoubtedly  has  the  right  to  raise  the  question  of  jurisdiction, 
and  if,  in  the  opinion  of  the  court,  he  could  not  do  it  either  by  demurrer 
or  answer,  then  he  would  have  the  unquestioned  right  to  do  so  either 
by  a  suggestion  or  motion,  in  order  that  the  ends  of  justice  should  not 
be  defeated. 

It  seems  to  me  that  the  defendant  in  the  case  before  the  Commis- 
sion should  raise  the  question  of  jurisdiction  either  by  demurrer  or 
answer,  and  therefore  the  preliminary  objection  to  the  motion  to  dis- 
miss must  be  sustained. 

Concurred  in  by  Commissioner  Chandler. 
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[Opinion  Ho.  12. 


SPANISH  TREATY  CLAIMS  COMMISSION. 


MOBS  SFBCmC  STATBXEVTB— NOTE  OF  THE  OOMHISSIOH  COHCBBHIHO  THEM 

OF  JTJME  18,  1908. 


Order  No.  401. 

Ordered,  in  the  case  Teresa  Montalvo  Kessell,  number  two  hundred 
and  thirty-eight  (238),  that  the  motion  for  a  more  specific  statement 
be  granted,  the  statement  to  be  furnished  within  ninety  (90)  days  from 
the  date  of  this  order. 

(Adopted  June  12,  1903.) 

(Note  by  the  Commission:  In  any  case  of  damages  done  by  insur- 
gents, or  others  than  Spanish  troops,  the  facts  and  circimistances  must 
appear — in  the  petition,  an  amendment  thereof,  or  a  more  specific  state- 
ment duly  verified  by  oath — which  show  that  at  the  particular  time 
and  place  where  the  damages  were  done  the  Spanish  authorities,  by 
due  diligence,  might  have  prevented  them. 

In  any  case  of  damages  done  by  the  Spanish  authorities  the  facts 
and  circumstances  must  similarly  appear  which  show  that  the  acts 
done  were  not  legitimate  war  movements,  but  were  unnecessary  and 
wanton,  or  otherwise  contrary  to  the  rules  and  usages  of  international 
warfare.) 

Tebesa  Montalvo  Eessel,  claimant,  | 

agaimt  >No.  238. 

The  United  States.  ) 

CLA1T8E  IV  OF  THE  PSTITIOH. 

IV.  During  the  months  of  January,  February,  March,  and  April,  in 
the  year  1896,  owing  to  the  lack  of  proper  protection  afforded  her 
property  by  the  Government  of  Spain,  certain  civil  and  military  sub- 
jects of  the  said  Government  of  Spain  wilfully,  maliciously,  and 
feloniously  broke  into  and  entered  into  and  upon  the  plantations 
above  set  forth  and  described,  and  wilfully  and  maliciously  burnt  or 
otherwise  destroyed  the  buildings,  fixtures,  and  fences  thereon,  and 
unlawfully  cut,  felled,  and  destroyed  the  trees,  cane,  grain,  and  other 
farm  products,  and  feloniously  stole  and  carried  away  many  of  the 
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OPINION   OF   THE   COMMISSION. 

goods  and  chattels  of  the  claimant  not  otherwise  destroyed.  More- 
over, the  said  civil  and  military  subjects  of  the  said  Government  of 
Spain  so  destroyed  the  said  plantations  and  so  intimidated  the  tenants 
thereon  that  daring  and  from  said  month  of  January,  1896,  the  claim- 
ant was  deprived  of  and  lost  all  rents  which  would  otherwise  have 
accrued  to  her. 

AMEHDMEHT  TO  PETITIOH  nLED  MAT  28,  1908. 

Your  petitioner,  Teresa  Montalvo  Kessel,  respectfully  shows: 

I.  Your  petitioner  has  been  duly  served  by  the  Assistant  Attorney- 
General  with  a  copy  of  a  '*  motion  for  more  specific  statement,"  which 
motion  reads  as  follows: 

''  Now  comes  the  defendant,  by  the  Attorney -General,  and  moves 
the  honorable  Commission  to  require  the  claimant  to  amend  her  peti- 
tion and  make  the  same  more  specific  in  the  following  particulars: 

'*1.  State  to  whom  she  refers  when  she  alleges  that  her  property 
was  destroyed  by  '  certain  civil  and  military  suDJects  of  the  Govern- 
ment of  Spain.' 

"2.  If  she  intends  to  charge  any  of  the  depredations  complained  of 
to  the  Spanish  forces  or  soldiers,  state  specifically  what  depredations 
were  committed  by  them. 

'*  3.  If  it  is  intended  to  charge  that  any  of  the  depredations  com- 
plained of  were  committed  by  *  Cuban  insurgents  in  revolt  against  the 
Government  of  Spain,'  state  specifically  what  depredations  were  com- 
mitted by  said  Cuban  insurgents. 

' '  4.  State  the  names  of  the  conunanding  officers  of  the  forces  charged 
with  having  committed  said  depredations." 

II.  Your  petitioner  says  in  answer  to  the  first  paragraph  of  the 
foregoing  motion  that  when  she  alleges  that  her  property  was  destroyed 
by  "certain  civil  and  military  subjects  of  the  Government  of  Spain'' 
she  refers  to  the  revolutionary  forces  under  command  of  Grcneral 
Antonio  Maceo  and  to  the  Spanish  military  forces  under  conmiand  of 
General  Molina. 

III.  Your  petitioner  says  in  answer  to  the  second  paragraph  of  the 
foregoing  motion  that  the  damages  and  injuries  suffered  by  her  in 
respect  to  the  plantation  "  Concepcion,"  as  alleged  and  appraised  in 
part  1  of  Paragraph  V  of  her  original  petition,  were  those  caused  and 
inflicted  by  the  aforesaid  Spanish  military  forces  under  command  of 
the  aforesaid  General  Molina. 

IV.  Your  petitioner  says  in  answer  to  the  second  and  third  para 
graphs  of  the  foregoing  motion  that  the  damages  and  injuries  suffered 
by  her  in  respect  to  the  plantation  ''Rendencion,"  as  alleged  and 
appraised  in  part  2  of  Paragraph  V  of  her  original  petition,  were  those 
caused  and  inflicted  by  the  aforesaid  revolutionary  forces  under  com- 
mand of  the  aforesaid  Gen.  Antonio  Maceo. 

V.  Your  petitioner  says  in  answer  to  the  fourth  paragraph  of  the 
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OPINION   OF   THE    COMMISSION. 

foregoing  motion  that  the  name  of  the  commanding  officer  of  the  afore- 
said Spanish  military  forces  charged  with  having  caused  and  inflicted 
the  aforesaid  damages  and  injuries  on  the  plantation  "Concepcion" 
was  General  Molina,  and  that  the  commanding  officer  of  the  aforesaid 
revolutionary  forces  charged  with  having  caused  and  inflicted  the 
aforesaid  damages  and  injuries  on  the  plantation  ^^Rendencion"  was 
Gen.  Antonio  Maceo. 

VI.  Your  petitioner  is  advised  and  believes  that  her  original  peti- 
tion was  framed  in  substantial  compliance  with  the  rules  of  your  hon- 
orable body,  and  that  it  might  fairly  be  argued  that  the  particulars 
required  in  the  foregoing  motion  are  properly  matters  of  examination 
and  proof  in  the  trial  of  your  petitioner's  claim;  but,  nevertheless, 
your  petitioner  begs  leave  to  amend  her  petition,  as  aforesaid,  in 
response  to  the  foregoing  motion  without  requiring  the  Assistant 
Attorney-General  to  obtain  an  order  for  such  amendment  from  your 
honorable  body. 

MOnOH  FOB  MOBE  8FECIFI0  STATBMSirT  OF  MAT  29,  1908. 

Now  comes  the  defendant,  by  the  Attorney-General,  and  moves  the 
Conmiission  to  require  the  claimant  to  make  her  petition  as  amended, 
more  specific  and  certain  in  the  following  particulars: 

1.  State  all  facts  known  to  her,  or  which  she  may  be  able  to  learn, 
showing  that  Spain  by  due  diligence  might  have  afforded  protection 
to  claimant's  property. 

2.  State  the  size  and  strength  of  the  forces  under  the  command  of 
General  Molina,  and  what  were  the  particular  circumstances  of  their 
acts  complained  of. 

3.  State  the  size  and  strength  of  the  insurgent  forces  under  Gen. 
Antonio  Maceo;  also  under  what  circumstances  the  acts  complained  of 
were  committed. 

4.  State  the  relative  position  of  the  contending  forces  to  each  other 
and  to  claimant's  property  at  or  about  the  time  of  the  depredations 
referred  to;  and  if  any  conflict  occurred  between  said  forces,  state  the 
facts  particularly. 

5.  State  all  facts  tending  to  show  that  the  acts  committed  by  the 
Spanish  troops  were  not  military  movements  by  Spanish  authorities 
to  suppress  the  Cuban  insurrection,  but  were  malicious  and  felonious 
destructions  or  stealings  of  the  property  described. 

[Motion  granted  June  12,  1903.] 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


DIMUSBIB8   OyEBBUIBB— H0TB8  OF  THB  C0MMIS8I0H  COHCBSVIirO  SAME  07 

Um  IS,  190S. 


[Opinion  Ho.  IS. 
Order  No.  402. 

Ordered,  in  the  case  Thomas  F.  Bodriguez,  number  one  hundred 
and  thirty-eight  (138),  that  the  demurrer  be  overruled  by  reason  of 
the  claim  for  personal  damages. 

In  order  to  recover  for  any  property  damages  it  will  be  necessary 
for  the  claimant  to  aver  and  prove  that  the  acts  of  the  Spanish  author- 
ities were  not  legitimate  war  movements,  but  were  unnecessary  and 
wanton  destruction,  or  were  otherwise  contrary  to  the  rules  and  usages 
of  international  warfare. 

[Adopted  June  13,  1903.] 

[Opinion  Ho.  14. 
Order  No.  403. 

Ordered,  in  the  case  Antonio  Maria  Jiminez  y  Quevedo,  number 
one  hundred  and  thirty-four  (134),  that  the  demurrer  be  overruled 
as  to  paragraphs  eleven  and  thirteen  of  the  petition  and  sustained 
as  to  all  the  other  paragraphs;  with  leave  to  the  claimant  to  amend 
his  petition  within  sixty  (60)  days  from  the  date  of  this  order. 

[Adopted  June  13, 1903.] 

[Opinion  Ho.  15. 
Older  No.  404. 

Ordered,  in  the  case  Rosa  A.  del  Monte,  number  thirty ;five  (35),  that 
the  demurrer  to  the  amended  petition  be  overruled  without  prejudice 
to  any  question,  for  the  reason  that  the  ninth  clause  in  the  petition 
avers  an  occupancy  of  a  plantation  from  the  early  pai*t  of  1896  to 
December  31, 1898,  the  facts  and  circumstances  of  which  occupancy 
may  show  that  it  was  not  a  legitimate  war  movement,  but  was  unnec- 
essary and  wanton  or  otherwise  contrary  to  the  rules  and  usages  of 
international  warfare. 

[Adopted  June  13, 1903.]  ^  , 
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[Opiniott  Vo.  li 
Order  No.  405. 

Ordered,  in  the  case  Central  Teresa  Sugar  Company,  nomber  ninety- 
seven  (97),  that  the  demurrer  be  overruled  without  prejudice  to  any 
question,  by  reason  of  the  eleventh  clause  in  the  petition. 

[Adopted  June  13,  1903.] 

[Opinion  lo.  17. 
Order  No.  406. 

Ordered,  in  the  case  Fernando  Pons,  number  three  hundred  and 
ninety-seven  (397),  that  the  demurrer  be  overruled,  by  reason  of  claufles 
six,  seven,  and  thirteen  of  the  petition,  which  indicate  an  appropri- 
ation of  property  which  was  not  a  legitimate  war  measure.  If  the 
demurrer  had  been  to  each  paragraph  of  the  petition  separately,  it 
would  have  been  sustained  as  to  all  the  other  paragraphs. 

[Adopted  June  13,  1903.] 

[OpinioB  !«.  IS. 

Order  No.  407. 

Ordered,  in  the  case  Natividad  Yznaga  del  Valle,  number  two  hun- 
dred and  seventy-nine  (279),  that  the  demurrer  be  overruled  without 
prejudice  to  any  question,  by  reason  of  the  last  clause  in  paragraph 
number  five  (V)  and  the  last  clause  in  paragraph  eight  (VlLLj  of  the 
petition. 

[Adopted  June  13, 1903.] 
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[Opinion  Ho.  19. 


SPANISH  TREATY  CLAIMS  COMMISSION. 


THB  OOBPORATION  0A8BS. 
Order  No.  504.] 

Ordered^  in  the  case  of  Hormiguero  Central  Company,  number  two 
hundred  and  ninety-three  (293),  that  the  demurrer  to  the  plea  filed  by 
the  defendant  be  sustained  without  prejudice  to  any  question. 

The  Commission  decides  that  a  corporation  may  prosecute  a  claim 
to  adjudication,  and  reserves  the  right  to  determine  on  final  consider- 
ation, in  case  a  claim  is  established,  whether  any  part  of  the  award 
shall  enure  to  the  benefit  of  a  shareholder  of  such  corporation  who  as 
an  individual  could  not  have  prosecuted  a  claim  to  adjudication. 

(Adopted  February  8, 1904.) 

A  true  copy. 

Attest: 

W.  E.  Spbab,  Clerk. 


THB  XOBTGAOB  0A8BS. 

[Opinion  Ho.  20. 
OnVIOH  0?  TBI  OOMXISflOH  OF  RBBITABT  4,  1904,  IV  TBI  MOBTOAQE  QABE8. 

The  argument  on  the  demurrers  in  these  cases  having  disclosed  that 
fundamental  differences  exist  among  counsel  as  to  the  law  of  mortgage 
in  force  in  the  island  of  Cuba  during  the  late  insurrection,  being  for- 
eign municipal  law  of  which  judicial  notice  is  not  taken  but  which 
remains  to  be  established,  the  Commission  is  of  opinion  that  the  deci- 
sion of  the  question  of  the  right  of  the  mortgagees  to  recover  indem- 
nity for  injuries  to  the  mortgaged  property  should  be  postponed  until 
the  cases  are  brought  on  for  final  hearing;  and  to  that  end  such 
grounds  of  demurrer  as  raise  this  question  will  be  overruled  without 
prejudice. 

This  decision  applies  to  the  cases  of  pledgees,  holders  of  any  other 
kind  of  lien,  and  holders  of  crop  contracts. 
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SPANISH  TREATY  CLAIMS  COMMISSION. 


Joa£  Antonio  del  Yallb  e  Yznaga  | 

against  >Cade  No.  222. 

The  Unitbd  States.  ) 


OPIHIOH  07  THE  COMKISSIOH  07  TEBBITAET  4,  1904. 


AmeBdments  to  a  petitien  ttrlekeB  out  for  lack  of  ooneisemeM  and  becAHse 
tkoy  aro  a  reaririiiB^Bt  of  qHostioBS  ioeldod. 

Commissioner  Chandleb.  The  motion  to  strike  out  portions  of  the 
amendment  to  the  petition  is  granted  and  the  proper  order  will  be 
entered. 

Even  if  the  portions  to  be  stricken  out  were  allowable  as  matter  of 
substance  they  are  inadmissible  as  matter  of  form,  because  they  violate 
the  statutory  requirement  of  conciseness.  The  averments  are  not 
unnecessarily  long;  but  the  literal  copies  of  public  documents  are  to 
be  excluded  by  the  wise  rule  of  the  statute  and  according  to  the  practice 
in  all  courts. 

The  act  of  Congress  of  March  2,  1901,  creating  this  Commission, 
provided  for  a  petition  in  each  case  ^^  setting  forth  concisely  and  with- 
out unnecessary  repetition  the  facts  upon  which  such  claim  is  based." 

On  July  1, 1901,  the  Commission,  in  order  No.  59  in  case  No.  89  of 
F.  P.  Montes,  gave  the  claimant  leave  to  file  an  amended  petition  * 'con- 
forming to  the  rules  of  the  Commission,  it  appearing  to  the  Commis- 
sion that  the  facts  are  not  set  forth  concisely.'^ 

The  United  States  Supreme  Court  Equity  Rule  26  is  as  follows: 

8arphifiage,—l&very  bill  shall  be  expreased  in  as  brief  and  succinct  terms  as  it  reason- 
ably can  be,  and  shall  contain  no  unnecessary  recitals  of  deeds,  documents,  contracts, 
or  other  instruments,  in  h^ec  \'erba,  or  any  other  impertinent  matter,  or  any  scan- 
dalous matter  not  relevant  to  the  suit 

The  Supreme  Court  rule  represents  the  general  principle  which  pre- 
vails in  equity  courts. 

Story  Eq.  PL,  ch.  5,  sec.  266  and  notes. 

Wood  V.  Mdnuy  1  Sumner,  589. 

Langdon  v.  Goddard^  8  Story,  23. 

Hood  V.  Inman^  4  Johns.    CI.  437. 

Mylward  v.  Wddon^  cited  in  1  Spence  Eq.,  376. 
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AMBITOMBNTS  TO   A   PBTITIOW  STRIOKEK   OUT. 

The  copies  are  as  follows: 

[Extracts  from  the  printed  volume  on  Foreign  Relations  for  1S97.] 

(1)  From  Secretary  Sherman's  letter  of  June  26,  1897. 

(2)  The  Secretary's  letter  of  July  2,  1897. 

(3)  The  Secretary's  letter  of  July  6, 1897. 

(4)  The  Acting  Secretary's  letter  of  July  29,  1897. 

[Extracts  from  the  volume  on  Foreign  Relations  for  1S98.] 

(5)  The  Secretary's  letter  of  July  16, 1897. 

(6)  Mr.  Woodford's  letter  of  September  23, 1897. 

(7)  The  Secretary's  letter  of  November  6,  1897. 

(8)  Mr.  Woodford's  letter  of  September  13, 1897. 
Extracts  as  follows: 

(9)  An  extract  from  the  President's  message  of  December  6,  1897. 

(10)  An  extract  from  the  President's  message  of  April  11, 1898. 

(11)  Copy  of  the  preamble  to  the  act  of  Congress  of  April  20, 1898. 

(12)  Letter  from  Secretary  Day  of  July  80, 1898,  in  the  volume  of 
Foreign  Relations  for  1898. 

(13)  Article  7  of  the  treaty  of  December  10, 1898. 

These  copies  cover  about  eight  pages,  typewritten  in  close  lines, 
while  the  proper  averments  cover  only  about  four  pages. 

The  portions  of  the  amendment  which  are  stricken  out  are  also  inad- 
missible as  matter  of  substance. 

After  the  claimant  in  his  amendment  has  stated  additional  facts 
intended  to  bring  his  claim  within  the  principles  of  allowance  which 
have  been  laid  down  by  the  Commission,  he  proceeds  to  narrate  public 
facts  at  great  length,  reciting  the  text  of  the  public  documents  here- 
inbefore referred  to,  of  which  facte  and  documents  the  Commission 
takes  judicial  notice;  and  goes  on  to  argue  in  favor  of  his  right  to 
recover  by  reason  of  those  facts  and  documents. 

This  supplemental  matter  at  the  end  of  the  proper  averments  con- 
stitutes two-thirds  of  the  amendment,  and  is  a  i*eargument  of  the  ques- 
tions in  the  case  which,  upon  the  demurrer  filed  by  the  defense,  were 
deliberately  decided  adversely  to  the  claimant's  contentions. 

If  the  claimant,  in  addition  to  averments  of  new  facts  in  an  effort  to 
bring  his  case  within  the  rules  of  decision  which  have  been  announced 
by  the  Commission,  seeks  a  reargument  of  the  questions  decided  upcm 
the  demurrer,  his  counsel  can  make  application  for  a  rehearing  in 
accordance  with  the  rule  of  the  Conmiission. 

But  without  the  leave  of  the  Commission  the  insertion  of  a  lengthy 
reargument  into  the  body  of  an  amendment  to  a  petition  is  allowable 
neither  by  rule  nor  by  any  custom  ever  prevailing  in  a  judicial  tribunal. 
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[Opinion  Ho.  88. 


Order  No.  622.] 


Ordered^  in  the  case  of  Teresa  Joerg,  number  eleven  (11),  that  the 
motion  for  a  more  specific  statement  be  granted  in  this  form  only: 
The  claimant  to  state  all  the  facts  and  circumstances  upon  which  is 
based  the  averment  of  the  amended  petition  that  the  Spanish  soldiers, 
by  the  exercise  of  the  force  at  their  command  could  have  resisted  said 
attack  so  that  no  damage  would  have  occurred  to  the  claimant's 
property. 

(Adopted  February  6, 1904.) 

A  true  copy. 

Attest: 

W.  E.  Speab,  Clerk. 


[Opinion  Ho.  88. 


Order  No.  626.] 


Ordered^  in  the  case  of  Isabel  Molinet  Perez,  number  thirteen  (13), 
that  the  motion  for  a  more  specific  statement  be  granted  as  to  para- 
graph one  (1)  of  the  motion.  If  the  orders  mentioned  in  paragraph 
five  (6)  of  the  amended  petition  were  not  special  orders  as  to  the  two 
plantations,  but  only  general  public  orders,  that  fact  alone  need  be 
stated.  The  motion  is  denied  as  to  paragraphs  two  (2)  and  three  (3)  of 
the  motion;  and  granted  as  to  paragraph  four  (4)  of  the  motion  in  this 
form  only:  The  claimant  to  state  all  the  facts  and  circumstances  upon 
which  is  based  the  averment  of  the  amended  petition  that  the  property 
destroyed  would  not  have  benefited  the  insurgents  and  that  no  neces- 
sity existed  for  the  destruction  or  appropriation  of  the  property. 

(Adopted  February  6,  1904.) 

A  true  copy. 

Attest: 

W.  E.  Speab,  CWk. 
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[Opinion  Ho.  24. 


SPANISH  TREATY  CLAIMS  COMMISSION. 


Order  No.  529.] 

Ordered^  In  the  case  of  Alfonso  A.  Ysalgue,  number  five  hundred 
and  twenty-six  (526),  that  the  motion  to  strike  out  portions  of  the 
petition  be  ^nted,  without  prejudice  to  the  right  of  the  claimant 
to  offer  in  evidence  the  matter  stricken  out. 

(Adopted,  February  6, 1904.) 

A  true  copy. 

Attest:  W.  E.  Spear,  Clerk. 


O 


Digitized  by 


Google 


/  ■  ■, 


l^ . 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


58th  Congbess,  (  SENATE.  (  Document 

2d  Ses>mm.       (  )     No.  25. 


Spanish  Treaty  Claims  Commission. 


LETTER 

FROM  THE 

SPANISH  TREATY  CLAIMS  COMMISSION 

TRANSMITTING, 

IN  RESPONSE  TO  THE  RESOLUTION  OF  THE 
SENATE  OF  DECEMBER  9,  1003, 

COPIES  OF  THE  PAPERS  CALLED  FOR. 
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and  ordered  to  be  printed. 
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LETFER  OF  TRANSMITTAL 


Spanish  Treaty  Claims  Commission, 

Washington^  D,  C,^  Decemhefr  H^  1903, 
Sir:  In  response  to  the  resolution  of  the  Senate  adopted  December 
9,  1903,  as  follows: 

Resolved,  That  the  Spanish  Treaty  Claims  Commission  be  directed  to  transmit  to 
the  Senate  copies  of  their  announcements  on  April  28,  1903,  of  the  principles  gov- 
erning their  action  in  making  decisions  upon  demurrers,  and  also  copies  of  their 
various  opinions  at  any  time  delivered  relative  to  such  announcements. 

I  have  the  honor  to  transmit  copies  of  the  papers  called  for,  which 
are  as  follows: 

I. — The  announcements  on  April  28, 1903,  of  the  principles  govern- 
ing the  action  of  the  (Commission  in  making  decisions  on  demurrers. 
Part  of  the  propositions  were  announced  on  November  24,  1902,  the 
remainder  on  April  2«,  1903,  and  all  were  reaffirmed  on  December  5, 
1903,  in  connection  with  the  various  opinions  then  filed. 

II. — ^The  opinion  of  the  Commission,  dated  December  5,  1903,  rela- 
tive to  the  foregoing  announcements,  filed  by  Commissioners  Wood, 
Diekema,  and  Chandler. 

III. — The  dissenting  opinion  of  Commissioner  Maurj'. 

IV. — The  dissenting  opinion  of  Commissioner  Chambers. 

The  papers  transmitted  are  as  a  whole  entitled  ''Opinion  No.  12." 
I  have  the  honor  to  be,  very  respectfully, 

W.  E.  Spear, 
Clerk  of  the  SjMnish  Treaty  Claims  Cont  mission. 

The  President  of  the  Senate. 
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[Opinion,  Ho.  12. 


SPANISH  TREATY  CLAIMS  COMMISSION. 


MEETING  OF  THE  00MHI8SI0K, 

On  April  28,  1903,  at  which  were  decided  certain  demurrers  in  cases  where  damages 

were  claimed  on  account  of  the  reconcentration  orders  and  for  alleged  violations 

by  Spain  of  the  treaty  of  1795; 
And  at  which  was  repeated  the  statement  of  principles  of  November  24,  1902,  which 

was  made  in  connection  with  certain  demurrers  in  cases  of  damages  done  by  the 

Cuban  insurgents  or  the  Spanish  troops. 
[The  above  announcements  of  November  24,  1902,  and  April  28, 1903,  were  reaffirmed 

Decembers,  1903.] 

STATEMENT  OF  THE  COMMISSION. 

# 

The  Commission  states,  as  the  principles  by  which  it  will  be  gov- 
erned in  passing  upon  the  various  demurrers  which  have  been  argued 
and  submitted,  the  following: 

1.  Under  Article  VII  of  the  treaty  of  Paris  the  United  States 
assumed  the  payment  of  all  claims  of  her  own  citizens  for  which  Spain 
would  have  been  liable  according  to  the  principles  of  international  law. 
It  follows,  therefore,  that  the  sole  question  before  this  Commission  is 
that  of  the  primary  liability  of  Spain,  which  is  not  in  any  way  enlarged 
by  the  agreement  of  the  United  States  to  adjudicate  and  pay  such 
claims. 

2.  Although  the  late  insurrection  in  Cuba  assumed  great  magnitude 
and  lasted  for  more  than  three  years,  yet  belligerent  rights  were  never 
granted  to  the  insurgents  by  Spain  or  the  United  States  so  as  to  create 
a  state  of  war  in  the  international  sense  which  exempted  the  parent 
government  from  liability  to  foreigners  for  the  act8  of  the  insurgents. 

3.  But  where  an  armed  insurrection  has  gone  be3"ond  the  control  of 
the  parent  government,  the  genera^  rule  is  that  such  government  is 
not  responsible  for  damages  done  to  foreigners  by  the  insurgents. 

4.  This  Commission  will  take  judicial  notice  that  the  insurrection  in 
Cuba,  which  resulted  in  intervention  by  the  United  States  and  in  war 
between  Spain  and  the  United  States,  passed,  from  the  first,  beyond  the 
control  of  Spain,  and  so  continued  until  such  intervention  and  war  took 
place. 

If,  however,  it  be  alleged  and  proved  in  any  particular  case  before 
this  Commission  that  the  Spanish  authorities  by  the  exercise  of  due 
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diligence  might  have  prevented  the  damages  done,  Spain  will  be  held 
liable  in  that  case. 

5.  As  war  between  Spain  and  the  insurgents  existed  in  a  material 
sense,  although  not  a  state  of  war  in  the  international  sense,  Spain  was 
entitled  to  adopt  such  war  measures  for  the  recovery  of  her  authority 
as  are  sanctioned  by  the  rules  and  usages  of  international  warfare.  If, 
however,  it  be  alleged  and  proved  in  any  particular  case  that  the  act« 
of  the  Spanish  authorities  or  soldiers  were  contrary  to  such  rules  and 
usages  Spain  will  be  held  liable  in  that  case. 

6.  As  this  Commission  has  been  directed  by  Congress  to  ascertain 
and  apply  the  principles  of  international  law  in  the  adjudication  of 
claims  of  neutral  foreigners  for  injuries  to  their  persons  and  property 
caused  by  a  parent  state  while  engaged  in  subduing  by  war  an  insur- 
rection which  had  passed  beyond  its  control,  it  can  not  fail,  in  deter 
mining  what  are  and  what  are  not  legitimate  war  measures,  to  impose 
upon  the  parent  state  such  limitations  as  the  consensus  of  nations  at 
the  present  day  recognizes  as  restricting  the  exercise  of  the  right  to 
remove  all  the  inhabitants  of  a  designated  territory  and  concentrate 
them  in  towns  and  military  camps  and  to  commit  to  decay  and  ruin 
the  abandoned  real  and  personal  property  or  destroy  such  property 
and  devastate  such  region. 

7.  Adopting  therefore  a  wide  and  liberal  interpretation  of  the  prin- 
ciple that  the  destruction  of  property  in  war  where  no  military  end  is 
served  is  illegitimate,  and  that  there  must  be  cases  in  which  devasta- 
tion is  not  permitted,  it  should  be  said  that  whenever  reconcentration. 
destruction,  or  devastation  is  resorted  to  as  a  means  of  suppressing  an 
insurrection  beyond  control  the  parent  state  is  bound  to  give  the 
property  of  neutral  foreigners  such  reasonable  protection  as  the  par- 
ticular circumstances  of  each  case  will  permit.  It  must  abstain  from 
any  unnecessary  and  wanton  destruction  of  their  property  by  its 
responsible  military  officers.  When  such  neutral  foreignei"s  are 
included  in  the  removal  or  concentration  of  inhabitants,  the  govern- 
ment so  removing  or  concentrating  them  must  provide  for  them  food 
and  shelter,  guard  them  from  sickness  and  death,  and  protect  them 
from  cruelty  and  hardship  to  the  extent  which  the  military  exigency 
will  permit.  And  tinally,  as  to  both  property  and  persons,  it  may  be 
stated  that  the  parent  state  is  bound  to  prevent  any  discrimination  in 
the  execution  of  concentration  and  devastation  orders  against  any 
class  of  neutral  foreigners  in  favor  of  an}'  other  class  or  in  favor  of 
its  own  citizens. 

8.  Subject  to  the  foregoing  limitations  and  restrictions,  it  is  undoubt- 
edly the  general  rule  of  international  law  that  concentration  and  devas- 
tation are  legitimate  war  measures.  To  that  rule  aliens  as  well  as 
subjects  must  submit  and  suffer  the  fortunes  of  war.  The  property 
of  alien  residents,  like  that  of  natives  of  the  country,  when  ''  in  the 
track  of  war,"  is  subject  to  war's  casualties,  and  whatever  in  front  of 
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the  advancing  forces  either  impedes  them  or  might  give  them  aid  when 
appropriated,  or  if  left  unmolested  in  their  rear  might  afford  aid  and 
comfort  to  the  enem^^  may  be  taken  or  destroyed  by  the  armies  of 
either  of  the  belligerents;  and  no  liability  whatever  is  understood  to 
attach  to  the  government  of  the  country  whose  flag  that  army  bears  and 
whose  battles  it  may  be  fighting. 

If  in  any  particular  case  before  this  Commission  it  is  averred  and 
proved  that  Spain  has  not  fulfilled  her  obligations  as  above  defined 
she  will  be  held  liable  in  that  case. 

9.  It  is  the  opinion  of  the  Commission  that  the  treaty  of  1795  and 
the  protocol  of  1877  were  in  full  force  and  effect  during  the  insurrec- 
tion in  Cuba,  and  they  will  be  applied  in  deciding  cases  properly  fall- 
ing within  their  provisions. 

10.  As  to  the  first  clause  of  Article  VII  of  the  said  treaty,  wherein  it 
is  agreed  that  the  subjects  and  citizens  of  each  nation,  their  vessels,  or 
effects  shall  not  be  liable  to  any  embargo  or  detention  on  the  part  of 
the  other  for  any  military  expedition  or  other  public  or  private  pur- 
pose whatever,  the  Commission  holds  that  whether  or  not  the  clause 
was  originally  intended  to  embrace  real  estate  and  personal  property 
on  land  as  well  as  vessels  and  their  cargoes,  the  same  has  been  so  con- 
strued by  the  United  States,  and  this  construction  has  been  concurred 
in  by  Spain;  and  therefore  the  Commission  will  adhere  to  such  con- 
struction in  making  its  decisions. 

11.  But  neither  this  particular  clause  nor  any  other  provision  of  the 
treaty  of  1795  will  be  so  applied  as  to  render  either  nation,  while 
endeavoring  to  suppress  an  insurrection  which  has  gone  beyond  its 
control,  liable  for  damages  done  to  the  persons  or  property  of  the 
citizens  of  the  other  nation  when  found  in  the  track  of  war  or  for 
damages  resulting  from  military  movements  unless  the  same  were 
unnecessarily  and  wantonly  inflicted. 

MEMORANDUM   OF   APRIL   28,  1903. 

The  above  propositions  numbered  from  1  to  5,  inclusive,  and  the  one 
numbered  9  were  stated  on  November  24,  1902;  the  others,  numbered 
6,  7,  8,  10,  and  11,  are  now  announced  for  the  first  time.  Each  pne  of 
the  eleven  propositions  is  sustained  b^'  a  majority  of  the  Comihission. 
Numbers  2  and  9  are  concurred  in  by  all  the  Commissioners.  Number 
10  is  concurred  in  by  all  except  Commissioner  Chandler. 

Commissioners  Maury  and  Chambers  on  November  24,  1902,  stated 
their  dissent  from  propositions  1,  3,  4,  and  5,  and  at  this  time  state 
their  views  as  to  propositions  6,  7,  8,  and  11,  now  for  the  first  time 
announced. 

[The  Commissioners' are  William  E.  Chandler  (President),  (xerrit  J. 
Diekema,  James  Perry  Wood,  William  A.  Maury,  and  William  L. 
Chambers.] 
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MEETING  OF  APRIL  28,  1903— DEMURRERS  IN  CASES  WHERE  DAMAGES 
WERE  CLAIMED  ON  ACCOUNT  OF  RECONCENTRATION  ORDERS  AND 
FOR  ALLEGED  VIOLATIONS  OF  THE  TREATY  OF  1795. 

STATEMENT  OF  COMMISSIONEB  MAX7BT. 

Propositions  6  and  7  are,  in  my  judgment,  misleading.  They  are 
addressed  to  the  subject  of  the  measure  of  diligence  to  which  govern- 
ments at  war  must  be  held,  in  order  to  escape  liability  to  '^neutral 
foreigners."  But  I  apprehend  that  the  question  for  us  to  consider  first 
is  the  measure  of  diligence  due  by  Spain  to  our  citizens  residing  in 
Cuba  as  defined  by  the  stipulations  of  the  treaty  of  1795  between  Spain 
and  the  United  States.  That  treaty  imposed  duties  on  Spain  to  our 
citizens  in  Cuba  much  more  onerous  than  any  imposed  by  the  rules  of 
international  law.  It  is  for  this  reason  that  I  regard  it  as  misleading 
to  go  to  the  institutes  of  international  law  for  guidance  instead  of  to 
the  stipulations  of  the  treaty,  which  should  be  the  law  of  the  Commis- 
sion, so  far  as  they  go,  and  they  go  very  far. 

Proposition  8  announces,  as  a  general  principle  of  international  law, 
that  reconcentration  is  ''a  legitimate  war  measure.''  But  I  apprehend 
that  the  business  of  the  Commission  is  not  with  this  general  propo- 
sition, but  with  the  narrower  one,  whether  reconcentitition  as  prac- 
ticed by  General  Weyler  during  the  late  insurrection  in  Cuba  was  '"a 
legitimate  war  measure."  Upon  this  proposition  there  would  seem  to 
be  no  room  for  doubt,  for  the  Executive,  in  the  performance  of  a 
constitutional  duty  to  give  Congress  "information  of  the  state  of  the 
Union,"  from  time  to  time,  and  as  the  channel  prescribed  by  the  Con- 
stitution through  which  Congress  and  the  judiciary  shall  obtain  infor- 
mation of  what  concerns  this  Government  in  other  countries,  repeat- 
edly condemned  the  reconcentration  policy  of  General  Weyler  as  cruel 
and  uncivilized  warfare,  and  it  seems  hardly  open  to  doubt  that  Con- 
gress included  that  condemned  policj^  among  the  "abhorrent  condi- 
tions" mentioned  in  the  preamble  of  the  joint  resolution  of  April  !J0, 
1898,  that  brought  on  the  war  with  Spain. 

I  can  not  accede  to  proposition  8,  because  it  assumes  the  right  of  the 
Commission  to  rejudge  the  judgments  of  the  political  departments  of 
the  Government  on  the  character  of  General  Weylers  reconcentra- 
tion policy  in  Cuba,  a  subject  completely  within  their  respective 
jurisdictions. 

But,  in  my  judgment,  a  discussion  of  reconcentration  from  the  stand- 
point of  international  law  is  not  necessary,  on  the  further  ground  that 
all  the  cases  involving  that  subject  that  have  been  before  us  on 
demurrer  seem  to  come  within  the  protection  of  the  embargo  clause 
of  Article  VII  of  the  treatv  of  1795. 
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Proposition  8  also  lays  down  that  aliens  as  well  as  subjects  must 
suffer  the  fortunes  of  war,  including  the  losses  and  injuries  which 
follow  reconcent ration.  This  proposition,  whether  correct  or  not  as 
to  aliens  generalh%  has  no  application  to  citizens  of  the  United  States, 
who  had  treaty  rights  and  immunities  in  Cuba  which  they  would  not 
have  had  under  the  general  law.  Whether  international  law  alone 
afforded  a  remedy  against  the  condemned  reconcentration  policy  of 
General  We3'ler  is  a  question  which,  as  I  have  just  said,  does  not 
appear  to  be  presented  by  any  of  the  cases  before  us  on  demurrer. 

Propositions  9  and  10  have  my  concurrence. 

Proposition  11  I  understand  to  be  only  a  qualification  of  proposition 
10.  It  withdraws  from  the  protection  of  the  ''embargo  or  detention" 
clause  of  Article  VII  of  the  treaty  of  1795  the  property  of  our  citi- 
zens, designated ''  neutral  foreigners,''  embargoed  or  detained  by  Spain 
in  enforcing  any  military  measure  for  the  suppression  of  the  late 
insurrection  in  Cuba.  In  other  words,  proposition  11  refuses  to  give 
effect  to  the  language  of  Article  VII  forbidding  the  ''embargo  or 
detention"  of  the  property  of  our  citizens  ''for  any  military  expedi- 
tion or  other  public  or  private  purpose  whatever,"  whereas  the  polit- 
ical department  of  our  Government,  which  is  charged  with  our  foreign 
relations,  has  uniformly  insisted  that  Spain  was  forbidden  by  this 
provision  of  the  treaty  from  embargoing  or  detaining  the  property  of 
our  citizens  in  Cuba  for  any  military  measure  or  puipose  whatsoever,- 
and  with  such  force  of  reasoning  as  to  command  the  acquiescence  of 
the  Government  of  Spain. 

It  results,  therefore,  that  the  Commission,  as  a  branch  of  the  judicial 
department  of  the  Government,  declines  to  assent  to  the  long-estab- 
lished interpretation  put  on  the  embargo  clause  of  Article  VII  by  the 
executive  department,  in  disregard  of  the  rule  that  each  of  the  three 
departments  of  the  Government  is  supreme  within  its  circle  of  action. 
This  rule  preserves  the  equilibrium  of  the  Constitution.  As  the 
Supreme  Court  has  said,  "One  branch  of  the  Government  can  not 
encroach  on  the  domain  of  another  without  danger.  The  safety  of  our 
institutions  depends  in  no  small  degree  on  a  strict  observance  of  this 
salutary  rule."     {Sinking  Fund  cases,  99  U.  S.,  700,718.) 

I  am  unwilling  to  subscribe  to  a  proposition  which,  to  my  mind, 
invades  the  province  of  the  executive  department  by  declaring  that, 
in  the  opinion  of  the  Commission,  that  department  has  for  the  last 
thirty -odd  years  been  pursuing  a  policy  toward  Spain  for  the  protec- 
tion of  alleged  treaty  rights  of  our  citizens  which  is  void  of  support 
in  the  treaty. 

Proposition  11,  as  I  understand  it,  also  withdraws  from  the  protec- 
tion of  the  embargo  clause  of  Article  VII  our  citizens,  designated 
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'^neutral  foreigners,''  who  sustained  personal  injuries  at  the  hands  of 
Spain  as  a  part  of  the  consequences  of  war  or  of  being  in  **the  tmek 
of  war;"  but  if  the  above  reasoning  is  correct  as  to  the  property  of 
our  citizens,  it  must  be  equally  true  as  to  an}'  '"embargo  or  detention'' 
of  their  persons,  for  which,  I  apprehend,  Spain  was  liable  under  all 
circumstances. 

DISSENTING  STATEMENT  OF  COMMISSIONER  MAURY  MADE  IN  CJONXEC- 
TION  WITH  THE  PROPOSITIONS  ANNOUxVCED  BY  THE  COMMISSION  ON 
NOVEMBER  24,  1902. 

Commissioner  Maury.  In  disposing  of  the  demurrers  in  these  cases 
I  have  considered,  in  connection  with  the  petitions  demurred  to,  certain 
extraneous  facts  oflScially  known  to  us,  for  the  purpose  of  identifying 
the  subject-matter  upon  which  Article  VII  of  the  treaty  of  peace  with 
Spain  was  intended  to  operate,  and  have  reached  the  conclusion  that 
by  the  phrase  ^' all  claims  for  indemnity  *  *  *  of  every  kind  "  in 
the  article  the  High  Contracting  Parties  intended  to  include  all  losses 
and  injuries  to  the  persons  or  property  of  our  citizens  resulting  from 
the  late  insurrection  in  Cuba,  the  conditions  of  which  our  Government, 
through  its  executive  department,  declared  to  be  abhoiTent  and  shock 
ing  to  the  moral  sense  of  the  people  of  the  United  States  and  a  dis- 
grace to  Christian  civilizatioa,  presenting  the  spectacle  of  '*a  fertile 
territory  wasted  by  fire  and  sword  and  given  over  to  desolation  and 
famine,"  where  ''anarchy,  lawlessness,  and  terrorism '?r^r<?  rampant," 
and  where  soldiers  of  Spain  and  the  insurgents  wei'e  alike  engaged  in 
spreading  ruin  and  desolation,  •' making  no  discrimination  between 
enemies  and  neutrals"  and  "utterly  destroying  American  investments 
that  should  be  of  immense  value"  and  ''utterly  impoverishing  great 
numbers  of  American  citizens." 

In  my  view  the  propositions  of  law  numbered  2  to  5.  inclusive,  on 
which  a  majority  of  my  brethren  have  agreed,  if  correct,  are  abstract 
and  not  applicable  to  the  conditions  that  characterized  the  late  insur- 
rection in  Cuba,  and  I  think  all  of  them,  except  proposition  6,  go  far 
to  defeat  the  object  of  Article  VII  of  the  treaty  by  establishing  restric- 
tion8*and  qualifications  as  to  the  liability  of  the  United  States,  which, 
in  my  judgment,  could  not  have  been  in  the  minds  of  the  parties  when 
the  treaty  was  signed.  I  must,  therefore,  withhold  assent  from  the 
propositions  in  question. 

An  opinion  in  support  of  these  conclusions  has  been  prepared  and 
will  be  filed  at  the  proper  time. 
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MEETING  OF  APRIL  28,  1903.  DEMURRERS  IN  CASES  WHERE  DAM- 
AGES WERE  CLAIMED  ON  ACCOUNT  OF  RECONCENTRATION  ORDERS 
AND  FOR  ALLEGED  VIOLATIONS  OF  THE  TREATY  OF  1795. 

STATEMENT  OF  COMMISSIONEB  CHAMBEBS 

As  to  propositions  6,  7,  8,  and  11,  now  for  the  llrst  time  announeed  by  the 

CttMMlmion. 

The  treaty  of  1795  imposed  upon  both  of  the  contracting  nations 
obligations  which,  at  the  time  of  its  enactment,  at  least,  were  in 
advance  of  international  law  in  reference  to  the  protection  by  either 
of  citizens  or  subjects  of  the  other,  and  their  property,  and  while 
it  is  admitted  as  a  general  proposition  that  aliens  as  well  as  subjects 
must  suffer  the  fortunes  of  war,  this  admission  must  ba  taken  in  con 
nection  with  the  stipulations  of  the  treaty  of  1795,  which  guaranteed 
the  subjects  and  citizens  of  the  contracting  nations,  respectively,  a 
higher  degree  of  protection,  when  within  the  jurisdiction  of  the  other 
than  that  afforded  by  the  general  principles  of  international  law,  and 
greater  in  some  respects  and  under  certain  conditions  than  the  protec- 
tion guaranteed  to  their  own  citizens  or  subjects.  Therefore  the  stipu- 
lations in  the  treaty  should  be  so  applied  as  to  hold  Spain  liable,  while 
suppressing  the  insurrection,  for  damages  done  to  persons  and  property 
of  American  citizens,  unless  it  be  shown  that  in  the  employment  of 
military  force  the  acts  which  resulted  in  damages  were  necessary  and 
justifiable  according  to  the  rules  of  civilized  warfare. 

The  removal  of  noncombatant  people  temporarily  to  places  of 
safety  beyond  the  sphere  of  actual  warfare  need  not  necessarily  be 
illegitimate  warfare.  The  Government,  however,  that  adopts  recon- 
centration  as  a  war  measure  must  be  presumed  to  have  foreseen  all  its 
consequences,  and  undoubtedly  assumes  responsibilities  and  incurs 
liabilities  which  the  nature  of  the  reconcentration,  its  execution,  and 
results  alone  can  determine.  But  the  subject  is  purely  an  abstraction  as 
far  as  this  forum  is  concerned.  Whether  the  reconcentration  in  Cuba 
was  civilized  warfare  is  not  an  open  question  for  this  tribunal.  The 
political  department  of  our  Government  having  decided  that  the 
reconcentration,  which  Spain  undertook  to  justify  as  a  necessary 
measure  of  war,  was  not  civilized  warfare,  this  Commission  is  bound 
to  so  hold;  and  applying  the  particular  stipulations  of  the  treaty  of 
1795  now  under  consideration  to  the  consequences  of  such  uncivilized 
w^arfare,  Spain  should  be  held  liable  for  the  injuries  and  destruction 
of  property  that  occurred  in  the  depopulated  and  devastated  regions 
during  the  continuance  of  the  reconcentration. 
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Yiews  of  Commissioner  Chambers  as  to  propositions  1. 3,  4,  and  5,  as  embodied 
in  dissenting  statement  of  Noyember  24,  1902,  when  those  principles  were 
first  announced. 

"''Prima  facie^  a  nation  is  responsible  for  all  acts  or  omissions  tak- 
ing place  within  its  territory  by  which  the  citizens  of  another  State 
are  injuriously  affected,"  and  a  nation  which  doe.s  not  prevent  its  citi- 
zens from  injuring  foreigners  or  damaging  their  property  incurs 
responsibility,  upon  the  principle  that  the  offending  citizens,  being 
under  its  authority,  it  is  obliged  to  watch  over  them  and  see  that  they 
do  no  injury  to  anyone. 

But  this  prima  facie  presumption  of  responsibility  for  injuries  done 
to  foreigners,  which  a  State  is  called  upon  to  rebut,  may  be  said  to 
end  in  the  case  of  insurrection  or  rebellion,  when  the  parent  State  has 
exhausted  all  its  resources,  and  when  the  insurrectionary  movement 
has  reached  such  a  stage  that  the  regularly  constituted  authorities  of 
the  titular  government  are  powerless  to  prevent  such  injury;  or  when 
the  act8  complained  of  have  been  committed  by  that  part  of  the  popu- 
lation which  has  broken  loose  from  control  and  established  for  itself 
a  status  among  nations,  which  imposes  upon  it  the  international  rela- 
tions and  responsibilities  which  would  have  continued  to  exist  as  to 
the  titular  government  if  there  had  been  no  breaking  loose. 

It  is  a  question  of  fact,  to  be  determined  by  proof  in  a  given  case, 
(1)  when  the  insurrection  reached  such  a  stage,  (2)  whether,  notwith- 
standing the  insurrection  had,  in  a  general  sense,  gotten  beyond  con- 
trol, the  titular  authority',  still  asserting  sovereignty',  could  or  could 
not  have  prevented  the  injuries  done  at  a  particular  time  and  place, 
and  (3)  when  a  part  of  the  population  had  broken  loose  from  control, 
and  established  for  itself  an  international  status. 

The  status  of  a  government  in  reference  to  foreign  affairs— such, 
for  instance,  as  the  conditions  that  existed  in  Cuba  between  February, 
1895,  and  April,  1898 — is  determined  by  what  the  Executive  Depart- 
ment refuses  to  do,  as  well  as  by  its  affirmative  movements.  And  in 
the  employment  of  judicial  knowledge  we  are  bound  to  know  what 
the  status  of  our  Government  was. 

This  is  a  national  court,  although  charged  with  applying  the  prin- 
ciples of  international  law  to  a  subject-matter  lying  beyond  the  geo- 
graphical limits  of  the  United  States,  and  is  bound,  in  its  interpretation 
of  those  principles,  bj-  the  decisions  of  the  Supreme  Court. 

The  political  department  of  the  Government  having  determined 
that  the  struggle  in  Cuba  was  not  a  war  in  the  legal  or  international 
sense,  and  that  even  as  an  insurrection  it  was  not  conducted  according 
to  civilized  methods,  and  having  declined  to  recognize  the  rebels  as 
belligerents  for  the  reason,  among  others,  that  by  so  doing  American 
citizens  would  be  deprived  of  the  right  to  claim  indemnity  of  Spain 
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for  injuries  and  losses,  this  court,  following  the  authority  of  the 
Supreme  Court,  can  not  otherwij^se  determine. 

It  can  not  be  assumed  on  demurrer  that  the  destruction  of  property 
of  an  American  citizen  %  the  Spanish  troops  was  one  of  those  neces- 
sary incidents  of  war  which  relieved  the  destroyer  from  lial)ility,  and 
the  burden  is  upon  the  defendant  to  prove  that  the  destruction  was 
a  necessary  war  act,  justifiable  according  to  the  rules  of  civilized 
w^arfare. 

I  concur  in  the  geneml  principles  announced  in  the  dissenting  state- 
ment of  Commissioner  Maury,  with  the  qualification  that  it  still 
remains  open  to  the  defendant  to  limit  or  relieve  itself  from  liability 
by  proof  that  in  a  particular  case  the  Spanish  authorities,  asserting 
sovereignty  and  control,  were  actually  attempting  to  protect  and 
failed  in  doing  so  because  they  were  then  and  there  unable  to  prevent 
the  injuries  complained  of. 


Digitized  by 


Google  I 


THE  MEASURE  OF  LIABILITY  ASSUMED  BY  THE  UNITED 
STATES  UNDER  ARTICLE  VII  OF  THE  TREATY  OF  PARIS. 


OFIKIOK  OF  C0MMIS8I0NEB  WOOD. 

Commissioner  Wood.  A  fundamental  issue  raised  in  the  argument 
of  these  demurrers  presents  the  question  of  the  measure  of  liability 
assumed  by  the  United  States  for  the  payment  of  claims  of  its  citizens 
as  provided  by  the  treat}^  of  Paris.  It  is  contended  by  counsel  for 
some  of  the  clainmnts  that  b}^  the  terms  of  the  treaty  the  Commission 
is  relieved  from  adjudicating  these  claims  according  to  the  principles 
of  international  law  ordinarily  applied  to  claims  of  like  origin  for  the 
reason  that  the  language  of  Article  VII  of  the  treat}^  contemplates  the 
payment  of  all  claims  of  every  kind,  presented  and  unpresented,  of 
citizens  of  the  United  States,  that  may  have  arisen  prior  to  the 
exchange  of  ratifications  of  the  treaty. 

The  claims,  it  is  urged,  are  to  be  paid  regardle^js  of  the  question 
whether  or  not  Spain  was  primarily  liable  for  their  payment  under 
international  law.  In  other  words,  the  contention  is  that  Article  VII 
is  a  special  agreement  on  the  part  of  the  United  Stiites  with  Spain  to 
indemnify  all  American  citizens  for  injury  to  their  persons  or  property 
growing  out  of  the  late  insurrection  in  Cuba,  whether  or  not  such 
claims,  in  the  absence  of  the  treaty,  could  have  been  successfully 
prosecuted  against  the  Government  of  Spain. 

On  the  other  hand,  counsel  for  the  Government  take  the  position 
that  by  the  terms  of  the  treaty  the  United  States  assumed  only  those 
obligations  for  which  Spain  would  have  been  liable  under  interna- 
tional law. 

Article  VII  reads  as  follows: 

The  United  States  and  Spain  mutually  relinquish  all  claims  for  indemnity, 
national  and  individual,  of  every  kind,  of  either  Government,  or  of  its  citizens  or 
subjects,  against  the  other  Government  that  may  have  arisen  since  the  bejjinning  of 
the  late  insurrection  in  Cuba,  and  prior  to  the  exchange  of  ratifications  of  the  pref- 
ent  treaty,  including  all  claims  for  indenmity  for  the  cost  of  the  war.  The  United 
States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain  relinquished 
in  this  article. 

In  determining  the  meaning  of  this  provision  of  the  treaty  it  is 
protitable  to  review  the  attitude  of  both  the  United  States  and  Spain 
toward  these  claims  prior  to  the  war  between  the  two  nations. 
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During  the  late  insurrection  in  Cuba  the  United  States  repeatedly 
called  the  attention  of  Spain  to  losses  incurred  by  American  citizens 
growing  out  of  the  amied  hostilities  in  the  island,  and  from  time  to 
time  submitted  statements  of  losses,  more  or  less  specific.  In  no  case, 
however,  did  this  (lovernment  make  demand  for  indemnity'  regardless 
of  the  merit  of  the  claim  or  its  justice  as  measured  by  the  well- 
established  law  of  nations;  and  while  the  Executive  Department  made 
use  of  the  strongest  terms  in  condemnation  of  the  methods  of  warfare 
and  the  abhorrent  conditions  which  characterized  the  hostilities  in 
Cuba  and  the  sufferings  and  losses  of  our  citizens  caused  thereby,  yet 
there  is  not  to  l)e  found  an  instance  where  the  position  is  taken  that 
Spain  was  to  be  held  to  an  unlimited  responsibility  for  losses  resulting 
from  those  conditions,  or  a  sentence  from  which  it  can  be  inferred 
that  such  an  accounting  would  be  exacted.  On  the  contrar\%  when 
expression  is  given  to  the  obligation  to  indemnify,  care  is  taken  to 
expressly  state  the  rule  of  law  by  which  such  obligation  was  to  be 
determined.  Barring  a  few  exceptional  cases,  Spain  was  not  even 
charged  with  liability.  The  claims  were  merely  presented  for  the 
consideration  of  the  Spanish  Government,  with  the  express  statement 
on  the  part  of  our  Government  that  their  presentation  carried  with  it 
no  imputation  of  obligation  to  pay. 

As  earh'  as  July  1, 1895,  the  Department  of  State  indicated  the  rule 
of  liability  as  to  damages  done  by  insurgents.  On  June  13,  1895, 
three  naturalized  citizens  of  Sancti  Spiritus  wrote  to  Consul-(ieneral 
Williams,  as  follows: 

We,  the  undersigned,  American  citizens  and  property  holders  in  several  municipal 
districts  of  this  island,  having  received  intelligence  that  the  insurgents  have  forbidden 
the  extraction  of  cattle  from  the  fanns;  and,  furthermore,  seeing  through  the  news- 
papers the  wanton  destruction  of  proj)erty  throughout  the  island,  with  marked 
tendencies  to  anarchy,  apply  to  you  for  information  on  the  following  i)oints,  viz: 

Have  we  the  right  to  apply  to  the  Spanish  authorities  for  such  forces  as  would  }ye 
require<l  to  safely  conduct  our  cattle  to  the  nearest  market? 

Should  the  S|)anish  authorities  deny  our  request,  what  shall  we  do? 

In  what  form  are  we  to  protest,  and  under  what  circumstances  can  we  make  good 
our  claims  to  damages? 

AVe  furthennore  understand  that  in  certain  cases  the  insurgents  have  threatened 
to  destroy  property  unless  a  certain  lK)unty  is  paid.  What  are  we  to  do  in  case  such 
a  threat  is  made  to  us? 

We  would  he  thankful  for  full  information,  if  po&sible,  through  the  Department  of 
State,  on  these  subjects,  and  with  much  respect,  etc. 

(For.  Kel.  U.  S.  1895,  p.  1215.) 

This  communication  was  forwarded  to  the  State  Department  by  Vice- 
C<>nsul-(ienei'al  Springer,  who,  in  an  at*companying  letter,  after  stating 
the  substance  of  the  above  communication,  says: 

The  parties  desire  to  receive  full  information  on  this  point  from  the  Department  of 
State,  to  which  I  respectfully  refer  their  letter.     *    *    *    A  number  of  questions  of 
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the  same  tenor  have  been  verbally  made  to  this  office  by  naturalizeii  citizens  residiDg 
and  holding  property  in  this  island,  and  it  is  desirable  to  have  the  instructions  of 
the  Department  on  the  subject  in  order  to  give  to  such  an  authoritative  answer. 
(Ibid.) 

Mr.  Uhl,  the  Acting  Secretary  of  State,  in  his  reply  of  July  1,  1895, 
to  Vice-Consul-General  Springer,  said: 

Your  dispatch,  No.  2517,  of  the  19th  instant,  has  been  received.  You  therewith 
forward  copy  of  a  letter  received  by  you  from  three  Cuban  landowners,  American 
citizens,  and  residents  of  Sancti  Spiritus,  making  inquiries  concerning  the  protection 
of  their  property  from  seizure  or  destruction  by  insurgents.  In  particular,  the 
writers  state  that  they  have  learned  that  the  insurgents  have  forbidden  the  removal 
of  cattle  from  the  farms,  and  ask  if  they  have  the  right  to  apply  to  the  Spanish 
authorities  for  the  protection  of  their  property  in  conducting  their  cattle  to  the 
nearest  market,  and,  in  case  of  refusal,  under  what  circumstances  and  in  what  form 
they  can  make  protest  for  damages. 

It  is  a  generally  accepted  principle  of  international  law  that  a  sovereign  govern- 
ment is  not  ordinarily  responsible  to  alien  residents  for  injuries  they  may  receive 
within  its  territories  from  insurgents  whose  conduct  it  can  not  control.  Within  the 
limits  of  usual  effective  control,  law-abiding  residents  have  a  right  to  be  protecteil  in 
the  ordinary  affairs  of  life  and  intercourse,  subject,  of  course,  to  military  necessities, 
should  their  property  be  situated  within  the  zone  of  active  operations.  *  *  *  In 
the  event,  however,  of  injury,  a  claim  would  necessarily  have  to  be  founded  upon 
averment  and  reasonable  proof  that  the  responsible  officers  of  the  Spanish  (Jovem- 
ment,  being  in  a  position  to  prevent  such  injury,  have  failed  to  use  due  diligence  to 
do  so.  It  is  impossible  to  give  more  precise  instructions  upon  the  hypothetical  case 
presented.  Should  injury  be  actually  suffered  and  the  facts  be  fully  represented, 
this  Department  would  be  in  a  position  to  determine  its  duty,  if  anything,  in  the 
premises.     (Ibid.) 

A  more  specific  statement  of  the  character  of  the  obligation  imposed 
upon  Spain  toward  American  citizens  residing  in  Cuba  is  stated  in  the 
oflScial  communication  from  Secretary  Olney  to  Minister  Taylor,  at 
Madrid  December  29, 1896.  Many  complaints  preferred  by  American 
citizens  in  Cuba  for  injuries  to  their  persons  and  property  had,  from 
time  to  time,  through  Minister  Taylor,  been  submitted  by  the  State 
Department  to  the  Government  of  Spain,  with  the  statement  that: 

The  facts  set  forth  as  regards  these  claims  indicate  that  the  rights  granted  by 
international  law  and  by  treaty  to  citizens  of  the  United  States  residing  in  Cuba  have 
not  been  observed  by  the  Spanish  authorities  in  that  island.  It  is  hoped  that  the 
Spanish  (government  will  give  them  as  early  consideration  as  is  practicable  and  take 
measures  to  prevent  any  further  infraction  of  the  rights  of  our  citizens  who  may  be 
within  its  jurisdiction.  ' 

In  his  answer  the  Duke  of  Tetuan  denied  liability  on  the  part  of 
Spain  for  payment  of  these  claims.  To  this  denial  Mr.  Olney,  through 
Mr.  Taylor,  replied  as  follows: 

Your  dispatch  No.  614  of  the  15th  instant,  inclosing  copy  of  a  note  from  the  Duke 
of  Tetuan  in  relation  to  the  claims  against  Spain  mentioned  in  the  Department's  No, 
575  of  September  21  last,  has  been  received. 

The  Duke  of  Tetuan  denies  obligation  to  pay  any  of  these  claims,  on  the  i^round 
that  the  damage  was  done  by  Cuban  insurgents.     You  are  requested  to  say  in  reply, 
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pumiant  to  instruction  No.  620,  of  the  4th  instant,  that  no  demand  for  payment  has 
been  made  upon  any  of  the  claims  referred  to,  but  that  you  were  simply  instructed 
"to  inform  the  Spanish  foreign  office  that  the  following  claims  against  the  Spanish 
liovemment  had  been  presented  to  the  Department  by  persons  residing  or  owning 
property  in  Cuba  and  claiming  the  protection  of  the  Unite<l  States.'* 

As  Spain  has  not  been  called  upon  to  pay  or  to  acknowledge  obligation  to  pay  these 
claims,  the  general  denial  of  obligation  to  pay  them  or  to  inquire  into  the  facts  upon 
which  they  are  based,  made  by  the  Duke  of  Tetuan,  is  at  this  stage  premature  and 
inadmissible. 

At  the  proper  time  all  the  Cuban  claims  of  which  Spain  has  been  given  notice,  but 
which  she  has  not  l)een  called  upon  to  pay,  will  be  examined,  each  upon  its  indi- 
vidual merits,  and  dealt  with  according  to  the  law  and  the  facts  as  they  appear  to 
thin  Government.  To  such  as  may  be  then  presented,  with  all  the  facts  attainable, 
fur  payment  by  Spain,  that  Government  will  be  at  full  liberty  to  make  such  defense 
as  it  may  deem  proper.  At  this  time  the  United  States  can  not  consider  the  question 
of  their  validity  nor  aasent  to  any  proposition  of  law  as  affecting  or  having  any  pas- 
sible bearing  upon  the  rights  of  the  claimants.  With  respect  to  these  unpresented 
claims  everything  is  reserved. 

Again,  Mr.  Sheniian,  in  an  ofHcial  note  to  Min'hster  de  Lome  July 
<),  1897  (For.  Rel.  1897,  p.  516),  relative  to  claims  of  American  citi- 
zens, sa^^s: 

This  (Jovernment  can  not  admit  that  the  responsibility  of  Sjmin  for  the  protection 
of  American  pro|)erty  within  the  sphere  of  Spanish  control  is  to  be  measured  by  any 
other  te^t  than  that  of  actual  ability  so  to  pmtect  it.  To  \ye  able  to  protect  and  yet 
to  refuse  protection  upon  a  self-formulated  pretext  can  not,  in  the  view  of  this  Gov- 
ernment, exempt  that  of  Spain  from  its  just  liabilities  in  the  premises  should  injury 
to  American  rights  result  from  removal  of  protection. 

The  letter  of  Secretary  Olney  abov^e  recited  negatives  the  argument 
that  up  to  that  time  the  claims  were  presented  to  Spain  for  any  pur- 
pose other  than  to  advise  that  Government  that  such  claims  had  been 
tiled  with  the  State  Department  at  Washington.  Spain  was  ''not 
called  upon  to  pay  or  to  acknowledge  obligation  to  pay  these  claims.*" 
They  had  not  yet  been  examined  by  the  State  Department.  Spain 
was  further  advised  that  all  the  Cuban  claims  would  be  examined, 
*'*eae/t  upon  iU  indii'idual  merits^  and  dealt  with  according  to  the  lain 
and  the/ac?^^,"  and  that  after  examination  such  claims  as  this  Govern- 
ment should  regard  as  meritorious  would  then  hepre^eutfd^  ''with  all 
the  facts  attainable,  for  payment  by  Spain,  with  the  full  liberty  on 
the  part  of  that  Government  to  make  such  defense  as  it  may  deem 
proper." 

This,  and  in  fact  all  state  papers  bearing  on  the  subject,  recognized 
well-defined  principles  of  international  obligation,  and  Spain  was  noti- 
fied that  those  principles  would  be  regarded  and  upheld  in  the  settle- 
ment of  claims  preferred  by  citizens  of  the  United  States. 

The  Commission  is  unable  to  discover  that  the  United  States  Gov- 
ernment subsequently  changed  this  well-grounded  position  either  arbi- 
trarily or  by  agreement  with  Spain. 

S.  Doc.  25 2 
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Much  stress  is  laid  on  the  expression  of  the  President  in  his  message 
of  April  11,  1898,  to  Congress,  which  reads: 

We  owe  it  to  our  citizens  in  Cuba  to  afford  them  that  protection  and  indemnity 
for  life  and  property  which  no  government  there  can  or  will  afford,  and  to  that  end 
to  terminate  the  conditions  that  deprive  them  of  legal  protection. 

By  this  utterance  of  the  President,  it  is  urged,  the  claims  for  indem- 
nity of  American  citizens  for  losses  incident  to  the  insurrection  were 
made  a  distinct  ground  for  war  with  Spain,  and  that  it  follows  that 
this  Commission  is  bound  by  the  settlement  of  this  issue  through  the 
arbitrament  of  war.  Furthermore,  that  it  was  the  basis  for  the  agree- 
ment to  pay  all  claims  as  provided  by  Article  VII. 

It  can  not  be  gainsaid  that  the  pillage  and  devastation  of  American 
property  in  Cuba  and  the  sufferings  of  our  citizens  as  a  result  of  the 
war  methods  adopted  by  both  Spain  and  the  insurgents  contributed  in 
a  large  measure  to  the  ^'abhorrent  conditions"  which  brought  about 
the  armed  intervention  of  the  United  States,  and  that  these  injuries, 
whether  wanton  or  justified  by  the  exigencies  of  war,  were  in  the 
mind  of  the  President  when  he  made  use  of  the  language  above  quoted^ 
as  were  conspicuous  instances  of  devastation  and  injur}-  to  which  the 
attention  of  Spain  had  been  called  and  redress  demanded  where  ^'  Spain 
had  failed  to  perform  her  treaty  obligations  and  other  international 
duties  to  the  United  States"  and  '^American  citizens  had  been  seized 
and  imprisoned  without  shadow  of  right  and  had  been  proceeded 
against  by  violent  and  irregular  forms  in  violation  of  treaty  obligations." 

But  the  language  of  the  above  reason  for  intervention  is  not,  in 
the  judgment  of  the  Commission,  susceptible  of  the  broad  construc- 
tion insisted  upon  by  counsel,  to  wit:  That  by  its  terms  the  President 
charged  Spain  with  liabilit}^  for  all  injuries  to  the  persons  and  prop- 
erty of  American  citizens  growing  out  of  the  insurrection,  and  sub- 
mitted this  charge  as  an  issue  to  be  decided  by  the  result  of  war  declared 
against  Spain.  Such  a  construction  can  not  be  gathered  from  the  lan- 
guage used  by  the  President.  Such  a  position  Would  have  been  incon- 
sistent with  the  former  attitude  of  the  Government  toward  these 
claims,  for,  as  has  been  said,  the  United  States,  save  in  a  few  extraordi- 
nary cases,  made  no  demand  of  Spain  for  payment  of  claims,  and  gave 
the  latter  Government  assurance  that  the  merits  of  all  claims  submitted 
for  consideration  were  to  be  finally  determined  according  to  the  facts 
and  the  law.  A  careful  considei-ation  of  the  language  leads  to  the 
conclusion  that  the  demand  for  "protection  and  indemnity"  men- 
tioned related  more  to  the  future  protection  of  American  citizens  in 
Cuba  than  to  redress  for  past  grievances  suffered  by  them. 

For  three  years  their  plantations  had  been  the. theater  of  strat-egic 
war,  deva^stated  alike  by  Spanish  soldiers  and  insurgents,  the  owners 
in  many  instances  being  powerless  to  interfere  or  give  protection  by 
reason  of  their  enforced  abandonment  of  their  properties.     This  was 
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a  natural  sequence  of  the  ruinous  warfare  mging  over  the  island. 
''Spain  either  could  not  or  would  not  afford  protection."  Therefore 
the  President  justly  said  this  Government  could  no  longer  see  its 
citizens  despoiled  of  their  property  without  hope  of  redress,  and  there 
was  left  open  but  one  way  to  restore  the  property  to  the  owners  and 
protect  them  in  its  use  and  that  was  '^  to  terminate  the  conditions  that 
deprive  them  of  legal  protection;"  that  is,  deprive  Spain  of  her  sover- 
eighty  over  Cuba  and  establish  there  a  stable  and  responsible  govern- 
ment that  would  be  a  guaranty  of  protection  to  the  persons  and 
property  of  our  citizens. 

The  above  recited  acts  of  this  Government  relative  to  losses  of 
American  citizens,  in  the  opinion  of  the  Commission,  demonstrate  that 
at  no  time  before  the  preliminary  peace  protocol  was  it  the  intention 
of  our  Government  to  insist  upon  the  unqualified  responsibility  of 
Spain  in  all  cases  where  American  citizens  suffered  injury  to  person 
or  property,  but  in  only  those  cases  where  the  injuries  were  the  result 
of  Spain's  violation  of  her  international  obligations. 

Turning  to  the  negotiations  resulting  in  the  treaty  of  peace,  noth- 
ing is  to  be  found  in  the  correspondence  between  the  two  Governments 
that  expresses  or  implies  a  change  on  the  part  of  the  United  States  in 
its  attitude  toward  Spain's  obligation  to  indemnify  American  citizens. 
No  such  change  can  be  fairly  inferred,  as  claimed  by  some  counsel  for 
claimants,  from  the  statement  by  the  Secretary  of  State  in  his  note  to 
the  Duke  of  Almodavar  del  Rio  that ''  The  President  can  not  be  insen- 
sible to  the  losses  and  expenses  of  the  United  States  incident  to  the 
war,  or  to -the  claims  of  our  citizens  for  injuries  to  their  persons  and 
property  during  the  late  insurrection  in  Cuba,"  and  the  consequent 
demand  for  the  cession  of  Porto  Rico  and  other  Spanish  territory. 
There  is  not  in  this  language  an  intimation  that  the  President  would 
demand  the  payment  of  these  claims  ^V^  toto  without  inquiring  into 
their  legal  status  as  binding  obligations  upon  Spain. 

The  language  used  was  no  broader  than  had  been  often  made  use  of 
by  the  State  Department  in  notifying  Spain  of  the  complaints  filed  by 
United  States  citizens,  and  it  is  reasonable  to  presume  the  language 
carried  with  it  the  same  qualification  made  by  Secretary  Olney  to  the 
Duke  of  Tetuan  as  to  the  measure  of  liability. 

This  presumption  is  strengthened  by  the  fact  that  there  is  nowhere 
to  be  found  in  the  peace  negotiations,  nor  in  the  correspondence 
between  the  Executive  and  our  Peace  Commissioners,  a  suggestion  in 
terms  to  the  effect  that  all  citizens  who  suffered  loss  or  injury  were  to 
be  indemnified. 

This  expression  of  the  President  was  embodied  in  the  instructions 
to  the  American  Peace  Commissioners  and  the  consideration  of  the 
claims,  national  and  individual,  resulted  in  the  adoption  of  Article  VII 
of  the  treaty  of  peace. 
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While  the  considei-ation  for  the  cession  of  territory  bv  Spain  to  the 
Tnited  States  nowhere  appears  in  the  treaty  of  Paris,  j^et  it  is  fair  to 
say  that  the  satisfaction  of  claims  of  American  citizens  was  a  part 
thereof,  but  clearly  a  small  part  when  it  is  considered  that  the  cost  of 
the  war  was  $300,6oO,(>00  and  Spain  was  paid  the  sum  of  $20,(X)0,000. 
But  had  the  consideration  been  great  or  small,  or  even  if  thei"e  had 
been  no  consideration,  the  obligation  of  this  Governnient  to  pay  the 
relinquished  claims  would  have  been  the  same.  Nor  does  the  amount 
of  the  consideration  in  anywise  determine  the  character  of  the  claims 
to  be  paid.  And  if,  as  urged  by  counsel,  the  United  States,  having 
received  territory  as  a  consideration  for  the  relinquishment  of  the 
claims,  became  a  trustee  for  claimants,  it  does  not  follow  that  this 
Government  is  either  legally  or  morally  obligated  to  pay  all  losses 
suffered  by  its  citizens  in  Cuba  unless  it  appears  that  it  was  so  intended 
by  the  contracting  nations.  The  trust  imposed  mast  be  measured  by 
the  obligation  assumed,  to  wit,  an  agreement  to  ''  adjudicate  and  settle'' 
the  claims  relinquished. 

In  the  light  of  the  foregoing,  and,  indeed,  in  reading  the  treaty  pi-o- 
visions  unaided  by  the  extrinsic  facts  and  circumstances,  it  would  seem 
that  it  was  the  intention  of  the  treaty  raakei*s  in  adopting  Article  VII 
that  the  contracting  Governments  should  renew  their  national  rela- 
tions with  clean  balance  sheets.  To  that  end  the  United  States  released 
Spain  from  the  further  consideration  of  or  responsibility  for  any  and 
all  claims,  national  or  individual,  made,  or  which  might  thereafter  he 
made,  by  this  Government  in  behalf  of  itself  and  its  citizens  against 
Spain,  growing  out  of  the  Cuban  insurrection,  and  assumed  the  same 
responsibility  to  which  Spain  would  have  been  held  in  the  absence  of 
the  treaty.  The  word  *' claims'"  as  used  in  Article  VII  does  not  in  the 
judgment  of  the  Commission  mean  vested  rights,  but  is  used  in  its 
primary  sense  as  meaning  ''demands  of  rights  or  supposed  rights/' 
and  the  expression  "all  claims  *  *  *  of  every  kind"  was  obvi- 
ously used  to  make  it  clearly  appear  that  neither  Government  was 
thereafter  to  be  called  upon  to  consider  any  demand  theretofore  made 
or  that  should  thereafter  be  made  upon  it  by  the  other  Government  or 
its  citizens  or  subjects  for  losses  accruing  within  the  time  prescribed. 

This  construction  of  Article  VII  is  sustained  by  the  consideration 
that  it  is  difficult  to  conceive  that  Spain,  in  view  of  her  attitude  toward 
these  claims  from  the  beginning,  and  the  significance  their  allowance 
or  disallowance  bore  to  the  method  of  warfare  in  Cuba,  would,  without 
protest  or  explanation,  have  agreed  to  or  acquiesced  in  a  proposition 
which  could  only  be  construed  as  an  acknowledgment  that  the  conduct 
of  that  nation  in  her  attempt  to  suppress  the  insurrection  was  a  con- 
tinuous violation  of  the  rules  of  civilized  warfare,  and  was  characterized 
by  such  gross  neglect  of  duty  and  w^anton  cruelty  as  to  deprive  her 
of  every  defense  to  an}-  and  all  charges  of  persecution  and  depredation 
preferred  by  American  citizens  in  Cuba. 
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By  a  provision  of  the  same  article  the  United  States  agreed  to 
''adjudicate  and  settle"  these  demands  or  claims  for  indemnity  made 
by  American  citizens  against  Spain.  If  all  of  these  claims  must  be 
paid  no  issue  could  be  raised  calling  for  an  adjudication  on  their  merits 
so  far  as  the  application  of  legal  principles  is  concerned.  All  that 
would  be  requirexl  of  the  Commission  would  be  an  accounting  and 
payment  to  the  right  persons  of  losses  without  reference  to  their 
legality  or  illegality  under  international  law. 

This  same  issue  arose  before  the  domestic  tribunal  created  pui-suant 
to  the  treaty  of  1819,  between  the  United  States  and  Spain,  under  con- 
ditions practically  the  same  as  those  presented  by  the  treaty  of  1898 
and  the  act  of  Congress  to  carry  out  its  provisions.  By  Article  IX  of 
the  former  treaty  the  conti-acting  parties  mutually  renounced  "all 
claims  for  damages  which  they  themselves,  as  well  as  their  respective 
citizens  and  subjects,''  had  suffered  prior  to  the  date  of  its  signature; 
and  in  order  that  there  might  be  no  doubt  as  to  what  this  engagement 
comprehended,  it  was  declared  that  the  renunciation  of  the  United 
States  would  extend — 

1.  To  all  the  injuries  mentioned  in  the  convention  of  1802,  which  was  declared  to 
be  annulled. 

2.  To  all  claims  on  account  of  prizes  made  by  French  privateerf^,  and  condemned 
by  French  consuls,  within  the  territory  and  jurisdiction  of  Spain. 

3.  To  all  claims  of  indemnities  on  account  of  the  suspension  of  the  right  of  deposit 
at  New  Orleans  in  1802. 

4.  To  all  claims  of  citizens  of  the  United  States  upon  the  (Tovemment  of  Spain 
arising  from  the  unlawful  seizures  at  sea  and  in  the  ports  and  territories  of  Spain  or 
the  Spanish  colonies. 

5.  To  all  claims  of  citizens  of  the  United  States  upon  the  Sptmish  (iovernment, 
statements  of  which,  soliciting  the  interposition  of  the  Government  of  the  United 
States,  have  been  presented  to  the  Department  of  State,  or  to  the  minister  of  the 
United  States  in  Spain,  since  the  date  of  the  convention  of  1802  and  until  the  signa- 
ture of  the  present  treaty. 

By  Article  XI  of  the  treaty  the  United  States,  exonerating  Spain 
from  all  demands  for  the  American  claims  that  had  been  renounced, 
undertook  ''to  make  .satisfaction  for  the  same  to  an  amount  not  exceed- 
ing five  millions  of  dollars,"  and  for  this  purpose  to  appoint  a  commission 
of  three  citizens  of  the  United  States  which  should,  within  three  years 
from  its  first  meeting,  '^  receive,  examine,  and  decide  upon  the  amount 
and  validity  of  all  the  claims  included  within  the  description  above 
mentioned."    The  article  further  provided: 

The  said  commission  shall  be  authorized  to  hear  and  examine,  on  oath,  every  ques- 
tion relative  to  the  said  claims  and  to  receive  all  suitable  authentic  testimony  con- 
cerning the  same.  And  the  Spanish  Government  shall  furnish  all  such  documents 
and  elucidations  as  may  be  in  their  possession  for  the  adjustment  of  the  said  claims, 
according  to  the  principles  of  justice,  the  laws  of  nations,  and  the  stipulations  of  the 
treaty  between  the  two  parties  of  27th  October,  1795.  (Moore^s  International  Arbi- 
tations,  vol.  5,  p.  4487  et  seq. ) 
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The  issue  was  raised  before  that  commission  as  to  the  extent  of  the 
obligation  assumed  by  the  United  States  under  Article  XI  as  applied 
to  the  fifth  renunciation,  above  recited,  of  Article  IX.  The  decision 
is  found  in  the  final  report  of  the  commission,  as  follows: 

In  determining  what  cases  were  embraced  within  the  renunciations  of  the  ninth 
article  of  the  treaty  aforesaid,  the  Commission  has  seldom  found  much  diflficulty 
except  in  relation  to  tliose  which  were  supposed  to  be  provided  for  by  the  fourth 
and  fifth.  In  relation  to  the  last,  the  Commission  adopted  the  following  principles: 
That  it  was  not  suflScient  to  entitle  an  applicant  to  the  benefits  of  this  treaty  for  him 
to  assert  and  show  that,  being  a  citizen  of  the  United  States,  he  had  presented  a 
statement  of  his  claim  upon  the  Spanish  Government  to  some  of  the  functionaries 
therein  mentioned  and  within  the  time  prescribed,  soliciting  in  such  statement  the 
interposition  of  the  Government  of  the  United  States.  The  failure  to  have  presented 
such  a  statement  to  such  oflScers  within  the  time  prescribed  was  considered  as  a 
sufficient  caus^to  justify  and  require  the  rejection  of  all  claims  that  were  not  pro- 
vided for  by  any  other  of  the  renunciations  than  the  fifth ;  but  to  bring  such  claims 
within  the  provisions  of  this  renunciation  it  was  necessary  to  show  that  the  claim 
which  had  been  so  presented  was  in  itself  a  good  claim.  And  in  deciding  upon  the 
character  of  such  claims  the  Commission  has  considered  none  as  good,  but  such  as 
the  Spanish  Government  ought  to  have  satisfied  if  this  treaty  had  never  been  con- 
cluded. And  in  determining  upon  the  liability  of  the  Spanish  Government  under 
such  supposed  circumstances  the  Commission  have  uniformly  taken  as  their  guide 
the  laws  of  nations  and  the  stipulations  of  the  treaty  concluded  between  the  United 
States  and  Spain  on  the  27th  of  October,  1795.  (Moore's  International  Arbitrations, 
vol.  5,  pp.  4487,  4512.) 

An  examination  of  this  treaty  of  1819,  as  to  the  renunciation,  satis- 
faction, and  adjustment  of  claims  discloses  a  striking  similarity  to  the 
provisions  of  Article  VII  of  the  treaty  of  1898  as  supplemented  by  the 
act  of  Congress  to  carry  out  those  provisions. 

In  the  one  case,  all  j/reaented  claims  (under  the  fifth  renunciation) 
were  relinquished  to  Spain,  with  an  agreement  by  the  United  States 
''''to  make  satisfaction  of  the  same,"  and  the  claims  so  relinquished 
were  *•'  to  be  adjusted  according  to  th^  principles  of  justice^  the  la^ts  of 
nations^  and  the  stipulations  of  the  tre^aty  between  the  two  parties  of 
27th  October,  1795,"  while  by  the  treaty  of  1898  the  United^  States 
relinquished  to  Spain  ^'' all  claivis  of  evet*y  kind'^'*  of  its  citizens  and 
agreed  to  ''^adjudicate  and  settle^''  the  claims  so  relinquished;  and 
Congress  has  directed  that  they  shall  be  adjudicated  ac<»ording  to  the 
merits  of  the  several  cases,  the  principles  of  equity  and  of  interna- 
tional law. 

Again,  in  the  Van  Ness  convention  of  1834  between  the  United  States 
and  Spain  for  the  settlement  of  claims,  it  was  by  Article  III  agreed  as 
follows: 

The  high  contracting  parties,  in  virtue  of  the  stipulation  contained  in  article  first, 
reciprocally  renounce,  release,  and  cancel  all  claims  which  either  may  have  upon 
the  other,  of  whatever  class,  denomination,  or  origin  they  may  be,  from  the  22d  of 
February,  1819,  until  the  time  of  signing  this  convention.  (Treaties  and  Conven- 
tions between  United  States  and  other  Powers,  p.  1023. ) 
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There  is  no  provision  in  the  treaty  directing  an  adjudication  of  the 
claims  relinquished  by  the  two  Governments. 

By  act  of  Congress,  June  7,  1836,  the  President  was  directed  to 
*' appoint  one  Commissioner,  whose  duty  it  shall  be  to  receive  and 
examine  all  claims  which  ma}'  be  presented  to  him  *  *  *  which 
are  provided  for  by  the  said  convention,  according  to  the  provisions 
of  the  same  and  the  princlplei<  of  justice^  equity^  and  the  law  of 
untfam,'^''  It  was  made  the  duty  of  the  Commissioner  to  report  to  the 
Secretary  of  State  a  list  of  all  the  several  awards  made  by  him. 

The  following  extracts  are  taken  from  his  report: 

In  the  examination  of  memorials,  the  facts  stated  therein,  and  verified  by  the  affi- 
davit of  the  claimant,  were  assumed  by  him  (the  Commissioner)  to  be  true.  If  the 
case  presented  by  the  memorial  was  embraced  by  the  renunciations  of  the  third 
article  of  the  convention  of  the  17th  February,  1834,  unless  a  strong  doubt  existed, 
the  memorial  was  received;  otherwise  it  was  rejected. 

This  course  involved  the  necessity  of  settling  the  proper  construction  of  that  article 
as  to  what  claims  were  to  be  considered  as  comprehended  within  its  renunciations. 

By  the  third  article  Spain  and  the  United  States  reciprocally  renounce  a//  claims 
which  either  may  have  upon  the  other,  of  whatever  clasSf  denominaXion^  or  origin  they 
may  be,  from  the  22d  February,  1819,  until  the  time  of  signing  the  convention.  No 
enumeration  of  these  claims  is  afforded  by  the  treaty.  Language  thus  broad  and 
comprehensive  admitted  of  the  greatest  latitude  of  interpretation,  and  admonished 
the  midersigned  of  the  high  responsibility  involved  in  affixing  to  it  a  legitimate 
construction. 

This  question  occasioned  to  him  the  most  serious  embarraasraent,  as  upon  its  right 
determination  must  depend  the  fact  whether  the  fund  obtained  under  the  convention 
from  Spain  should  prove  available  or  delusive  as  an  indemnity  to  rightful  claimants, 
or  be  frittered  away  among  the  mass  of  illegitimate  pretenders. 

That  a  general  error  existed  in  the  public  mind  as  to  the  right  construction  of  the 
third  article  was  evident  to  the  undersigned  from  the  very  miscellaneous  character 
of  the  claims  preferred  for  his  consideration — presenting  every  imaginable  shade  of 
grievance  and  injury,  whether  springing  from  contracts,  spoliations,  or  the  enforce- 
ment of  Spanish  municipal  laws.  This  error,  no  doubt,  had  its  foundation  in  the 
latitude  of  phraseology  employed  in  the  third  article,  undefined  by  any  specification 
of  the  renunciations  it  was  meant  to  embrace. 

The  undersigned  is  aware  that  he  must  have  disappointed  the  hopes  of  many  con- 
fident claimants,  in  determining,  as  he  did,  to  plac«  a  restrictive  interpretation  upon 
this  article.  On  this,  however,  as  upon  all  other  questions  of  doubt,  involving  prin- 
ciples of  decision,  the  undersigned  took  as  guides  to  a  right  judgment  the  laws  of 
nations,  the  stipulations  of  treaties  between  the  United  States  and  Spain,  and  the 
correspondence  between  the  two  Governments,  which  led  to  the  conclusion  of  the 
convention,  as  far  as  they  were  applicable  to  the  cases  before  him,  and  never  per 
mitted  himself  to  range  in  the  wide  field  of  unrestricted  opinion.  This  course  was 
dictated  not  only  by  a  just  distrust  of  his  own  judgment,  but  by  the  more  important 
(consideration,  that  he  was  unaided  by  the  arguments  of  counsel,  or  by  the  coopera- 
tion of  an  assistant  commissioner,  and  that  there  was  no  appeal  from  his  decisions. 

The  construction  adopted  by  the  undersigned  restricted  the  broad  language  of  the 
third  article  to  the  rec(^ition  of  such  cases  only  as  would  have  formed  valid  recla- 
mations against  Spain,  on  the  part  either  of  the  United  States  or  her  citizens,  had 
the  convention  of  the  17th  of  February,  1834,  never  been  concluded. 

To  establish,  therefore,  the  validity  of  a  claim,  it  was  necessary  to  show  that  the 
aggrieved  party  was  a  citizen  of  the  United  States,  and  entitled  to  the  protection  of 
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his  Government,  at  the  time  of  the  wrong  complained  of;  that  the  claim  had  never 
become  the  property  of  a  foreigner^  by  which  its  natural  character  was  considered  as 
forever  forfeited;  that  the  wrong  complained  of  was  a  cjear  violation  of  the  laws  of 
nations  or  of  treaty  stipulations  between  the  United  States  and  Spain;  that  it  was 
authorized  by  Spain,  or  directly  sanctioned  by  her  authorities,  civil,  military,  or 
judicial;  that  the  injury  was  not  the  loss  of  expected  gainSj  and  that  the  claim 
reniaine<l  in  full  force  against  Spain  at  the  date  of  the  convention  of  the  17th  of  Feb- 
ruary, 1834.     (Moore's  International  Arbitration,  p.  4542.) 

If  any  doubt  exists  as  to  what  was  intended  by  the  provisions  of 
Article  VII  of  the  treaty  of  Paris  at  the  time  of  its  adoption,  this 
Commission  must  tie  governed  by  the  construction  put  upon  it  by 
Congress  by  the  act  of  March  2,  1901,  entitled  "An  act  to  carr\'  into 
effect  the  stipulations  of  article  seven  of  the  treaty  between  the  United 
States  and  Spain  concluded  on  the  tenth  day  of  December,  eighteen 
hundred  and  ninety-eight."    The  first  section  reads: 

The  President  of  the  Tuited  States  shall  appoint,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  five  suitable  persons  learned  in  the  law,  who  shall  constitute  a 
commission,  whose  duty  it  shall  be,  and  it  shall  have  jurisdiction,  to  receive,  examine, 
and  adjudicate  all  claims  of  citizens  of  the  United  States  against  Spain,  which  the 
United  States  agreed  to  adjudicate  and  settle  by  the  seventh  article  of  the  treaty 
concluded  l)etwet*n  the  Tnited  States  and  Spain  on  the  tenth  day  of  I>ec*emlier,  anno 
Domini  eighteen  hundred  and  ninety-eight.  It  shall  adjudicate  said  claims  act*ording 
to  the  merits  of  the  several  cases,  the  principles  of  equity,  and  of  international  law. 

The  language  thus  used  fixing  the  duties  of  this  C^ommission  is  plain 
and  unmistakable. 

''It  shall  adjudicate  said  claims  according  to  the  merits  of  the  sc^v- 
eml  cases,  the  principles  of  equit}^  and  of  international  /ate/'  Not 
only  does  this  language  prescribe  the  rule  which  must  govern  the 
Commission  in  the  trial  of  cases,  but  convincingly  shows  that  Con- 
gress regarded  these  claims  as  international  in  character  and  their 
status  as  unaffected  by  the  treaty. 

Sections  9  and  10  of  this  act  provide  for  the  pr*actical  and  effective 
application  of  these  legal  principles.     Section  9  reads: 

That  every  claim  prosecutetl  before  said  Commission  shall  l)e  presente<l  by  peti- 
tion, setting  forth  concisely  and  without  unnecessary  repetition  the  facts  upon  which 
such  claim  is  base<l,  together  with  an  itemized  schetiule  setting  forth  all  damages 
claimeci.  Said  petition  shall  also  state  the  full  name,  the  residence,  and  the  citizen- 
ship of  the  claimant,  and  the  amount  of  damages  sought  to  l)e  recovere<l,  and  shall 
pray  judgment  upon  the  facts  and  law. 

Section  10  provides  that  the  petition  shall  be  served  upon  the 
Attorney-(ieneral  of  the  United  States,  whose  duty  it  shall  be  to 
defend  the  interests  of  the  United  States,  and  that  he  shall  *  *  * 
file  a  denuirrer  or  answer  to  said  j)etition." 

Another  section  provides  for  the  appointment  of  an  additional 
attorney -general  and  su(»h  assistant  attorneys  as  the  busine^  of  the 
C'onnuission  may  require,  to  appear  and  defend  the  United  States  in 
all  proceedings  to  adjudicate  claims  which  may  l>e  had  before  the 
Commission. 
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By  an  amendatory  act  passed  June  30,  1902,  Congress  provided  that 
in  the  prosecution  of  cases  before  the  Commission  the  "  iiiles  and  modes 
of  procedure  shall  conform,  so  far  as  practicable,  to  the  mode  of  pro- 
cedure and  practice  of  the  circuit  court*?  of  the  United  States." 

It  is  further  provided  that — 

The  said  commission  created  by  this  act  is  venteii  with  the  same  powers  now  pos- 
t«e8sed  by  the  circuit  and  district  courts  of  the  United  States  to  compel  the  attendance 
and  testimony  of  parties,  claimants,  and  witnesses,  to  preserve  order,  and  to  punish 
for  contempt,  and  to  compel  the  production  of  any  books  or  papers  deemed  material 
to  the  consideration  of  any  claim  or  matter  pending  before  said  commission. 

That  the  said  commission  is  also  vested  with  all  the  powers  now  possessed  by  the 
circuit  and  district  courts  of  the  United  States  to  take  or  procure  testimony  in  foreign 
countries.  Such  testimony  may  be  taken,  pursuant  to  the  provisions  of  existing  laws 
and  the  rules  and  practice  of  the  district  and  circuit  courts  of  the  United  States, 
so  far  as  applicable,  before  the  commission  or  any  commissioner  or  commissioners 
appointed  under  the  provisions  of  this  act. 

That  the  marshal  of  the  United  States  for  the  District  of  Columbia,  or  his  deputies, 
shall  serve  all  processes  issued  by  said  commission,  preserve  onier  in  the  place  of 
sitting,  and  execute  the  orders  of  said  commission;  and  outside  of  the  District  of 
Columbia  the  writs  of  said  commission  shall  l)e  executed  by  United  States  marshals, 
or  their  deputies,  in  their  res|>ective  districts. 

Thus,  it  will  l>e  noted,  these  acts  provide  for  all  the  pleadings  and 
procedure  ordinarily  incident  to  the  trial  of  cases  before  judicial 
trilmnals.  Congress  having  enacted  such  comprehensive  and  careful 
measures  for  the  prosecution  and  defense  of  these  claims,  it  is  impossi- 
ble to  accept  the  view  that  it  was  intended  that  all  claims  were  to  be 
paid,  without  regard  to  the  circumstances  of  their  origin,  so  long  as 
the  claimants  are  shown  to  be  American  citizens,  and  their  injuries  or 
losses  to  have  occurred  in  Cuba  within  the  prescribed  time. 

It  is  to  be  obsei'ved  that  section  9,  above  quoted,  requires  the  claim- 
ant to  state  hi  his  petition  his  name,  residence,  and  citizenship,  amount 
sought  to  be  recovered,  and  an  itemized  schedule  of  damages.  If  the 
United  States  is  to  be  held  to  an  unqualified  liability  for  damages 
done  to  her  citizens  growing  out  of  the  Cuban  insurrection,  nothing 
of  substance  would  have  to  be  added  to  these  averments  to  make  a 
complete  petition.  But  Congress  has  said  in  the  same  section  that 
in  addition  to  those  facts  the  claimant  must  state  ''  the  facts  iqum 
irhtch  his  rhilm  Is  />^/.y/Y/,"  and  '^  pray  judgment  upon  the  fu'ts  oftd  the 
A/?r.""  In  the  opinion  of  the  Conmiission  these  requirements  impose 
upon  the  claimant  the  necessity  to  concisely  state  in  his  petition  the 
specific  facts  of  his  loss  or  injury,  setting  forth  when,  by  whom,  and 
under  what  circumstances  such  loss  or  injury  occurred.  In  other 
words,  the  claimant  is  required  to  state  facts  which  entitle  him  to 
recover  according  to  the  principles  of  international  law,  it  having  been 
made  incumbent  upon  the  Commission  by  section  1  to  adjudicate  claims 
according  to  those  principles. 
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It  is  worthy  of  note  that  Congress  in  providing  for  the  adjudication 
of  claims  "according  to  the  merits  of  the  several  case^^  the  principles 
of  equity  and  of  intematumal  lawy'^'*  and  that  '^claimants  shall  pra3' 
judgment  on  the  facts  and  the  law^^'*  recognizes  the  same  rule  of  lia- 
bility, and  in  nearly  the  same  language,  enunciated  by  Secretary 
Olney,  in  advising  the  Duke  of  Tetuan  that  all  of  the  Cuban  claims 
would  be  examined  ''each  upon  its  individual  7nerits  VLud  dealt  with 
according  to  the  luw  and  the  fact  8, "^"^ 

That  Congress  anticipated  that  most  important  legal  principles 
would  be  involved  in  the  trial  of  the  claims  before  the  Commission  is 
shown  by  the  provisions  of  section  13  of  the  act  above  referred  to, 
which  reads: 

When  the  Commission  is  in  doubt  as  to  any  question  of  law  arising  upon  the  facte 
in  any  case  before  them  they  may  state  the  facts  and  question  of  law  so  arising^aiMl 
certify  the  same  to  the  Supreme  Court  of  the  United  States  for  its  decision,  and  sai<i 
court  shall  have  jurisdiction  to  consider  and  decide  the  same. 

It  does  not  seem  reasonable  that  Congress  should  authorize  a  reference 
to  the  highest  judicial  tribunal  of  the  land  of  questions  of  law  tliat 
might  possibly  grow  out  of  issues  incident  to  the  mere  auditing  of 
these  claims.  It  is  clear  that  it  had  in  mind  the  greater  questions  of 
international  law  involved  in  the  adjudication  of  international  claims 
and  to  be  applied  in  the  trial  of  cases  before  this  Commission,  and  by 
which  the  Commission  is  to  determine  the  liability  of  the  United  States 
Government  on  the  basis  that  it  has  assumed  by  Article  VII  of  the 
treaty  of  Paris  the  original  liability  of  Spain  to  the  claimants. 

The  Commission  adopts  as  a  succinct  statement  of  the  obligation  of 
the  United  States  relative  to  these  claims  the  language  of  one  of  the 
eminent  counsel  for  claimants  and  a  recognized  authority  on  interna- 
tional law: 

It  is  obvious  that  the  Commission  is  to  consider  the  claims  precisely  as  if  they  still 
constituted  subsistinj?  demands  against  the  Government  of  Spain;  for,  although  the 
United  States  has  undertaken  to  "adjudicate  and  settle**  them,  they  remain  in  their 
nature  international,  and  are  to  be  tried  by  the  principles  by  which  the  liability  t)f 
independent  nations,  one  to  another,  is  governed.  And  Congress  has  therefore  pre- 
scribed that  the  Commission  "shall  adjudicate  said  claims  according  to  the  merits 
of  the  several  cases,  the  principles  of  equity  and  of  international  law."  (Brief  of 
John  Bassett  Moore,  Case  No.  196,  The  Constancia  Sugar  Co. ) 

Other  distinfifuished  counsel  for  claimants  state  the  same  proposition 
in  this  language: 

The  statute  constituting  this  tribunal  rightly  prescribes:  "It  shall  adjudicate  said 
claims  according  to  the  merits  of  the  several  cases,  the  principles  of  equity  and  of 
international  law."  But  the  tribunal,  in  so  passing  upon  the  claims,  can  not  ignore 
the  fundamental  fact  that  the  real  controversy  here,  whatever  may  be  the  attitude 
of  the  Attomey-(ieneral,  is  a  controversy  between  two  States — the  Uniteil  States  on 
the  one  hand,  whose  citizens  have  been  injured,  and  Spain  on  the  other,  which  ve^ 
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responsible  for  the  injury.  The  Commission  is  to  determine  primarily  the  questions, 
what  amount  Spain  should  have  paid  to  the  United  States  for  each  of  these  claims 
had  the  United  States  not  assumed  their  payment.  (Brief  of  James  Russell  Soley, 
Frank  H.  Piatt,  of  Counsel,  Case  No.  11,  Teresa  Joerg  et  al.) 

The  Commission  decides  that  under  Article  VII  of  the  treaty  of 
Paris  the  United  States  assumed  the  payment  of  all  claims  of  her  own 
citizens  for  which  Spain  would  have  been  liable  acfcording  to  the 
principles  of  international  law.  It  follows,  therefore,  that  the  sole 
question  before  this  Commission  is  that  of  the  primary  liability  of 
Spain,  which  is  not  in  any  way  enlarged  by  the  agreement  of  the 
United  States  to  adjudicate  and  pay  such  claims. 
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STATE  OF  W^AR. 


OPINION  OF  C0HMI88I0NEE  DIEKEHA. 

Conimi8sioner  Diekema.  Counsel  for  the  Government  contend  that 
a  state  of  flagrant  war  in  the  international  sense  existed  in  Cuba  from 
February,  1895,  to  April,  1898,  and  that  under  the  established  usages  of 
international  law  a  nation  can  not  be  held  liable  for  foreign-owned 
property  destroyed  by  the  public  enemy  within  her  borders  during  a 
state  of  war. 

They  ask  the  Commission  to  take  judicial  notice,  from  an  examina- 
tion of  what  they  term  the  incontestable  facts  of  history  during  the 
above  period,  that  such  a  state  of  war  existed,  claiming  that  such  an 
examination  must  lead  to  the  conclusion  that  the  revolution  in  Cuba 
possessed  all  the  indicia  of  a  state  of  war  within  the  definition  of  inter- 
national law. 

They  assert  that  this  Commission  has  the  power  to  inquire  into  the 
internal  condition  of  Cuba  during  the  revolt,  and  to  determine  whether 
the  parties  were  belligerents  or  enemies  in  the  international  sense,  or 
whether  the  condition  was  that  of  an  armed  rebellion  merely. 

Counsel  for  claimants  admit  that  if  belligerency,  or  a  state  of  war 
in  the  international  sense,  actually  existed  in  Cuba  during  the  time 
above  specified  Spain  would,  as  a  general  rule,  be  exempt  from  liability 
to  foreigners  for  the  acts  of  the  insurgents;  but  they  contend  that  this 
Commission  can  not  inquire  into  the  internal  condition  of  Cuba  during 
the  revolt  for  the  purpose  of  determining  whether  a  state  of  belliger- 
ency, as  distinguished  from  sedition  or  armed  revolt,  existed  there 
or  not;  that  we  must  follow  the  political  departments,  and  recognize 
only  what  those  departments  recognized;  and  that  the  scope  of  our 
investigations  can  not  extend  beyond  the  question  whether  the  political 
department^  of  our  Government  or  of  the  Government  of  Spain  ever 
granted  to  the  insurgents  belligerent  rights. 

The  Commission  is  satisfied,  from  an  examination  of  the  authorities, 
that  it  can  not  inquire  into  the  internal  condition  of  Cuba  during  the 
revolt  to  determine  whether  a  state  of  belligerency  or  war  in  the  inter- 
national sense  existed  there  or  not;  that  this  is  a  political  question  for 
the  executive  branches  of  each  Government  to  determine,  and  that 
the  views  expressed  by  them  must  be  followed  by  the  Commission. 
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In  the  case  of  the  Three  Fri^mdn  (166  U.  S.),  decided  March  1,  1897, 
and  passing  upon  the  status  in  Cuba  during  the  last  insurrection,  Chief 
Justice  Fuller,  in  delivering  the  opinion  of  the  court,  says  (p.  63): 

But  it  belongs  to  the  political  department  to  determine  when  belli^^erency  shall  l)e 
recognized,  and  its  action  must  be  accepted  according  to  the  terms  and  intention 
expressed. 

The  distinction  between  recognition  of  belligerency  and  recognition  of  a  condition  of 
political  revolt — between  recognition  of  the  existence  of  war  in  a  material  sense  and  of 
war  in  a  legal  sense — is  sharply  illustrated  in  the  case  before  us.  For  here  the  political 
department  has  not  recognized  the  existence  of  a  de  facto  l>elligerent  power  engaged 
in  hostility  with  Spain,  but  has  recognized  the  existence  of  insurrectionary  warfare 
prevailing  before,  at  the  time,  and  since  the  forfeiture  is  alleged  to  have  been 
incurred. 

After  quoting  from  the  President's  proclamation  of  June  12,  1895, 
and  his  annual  messages  of  December  2,  1895,  and  December  7.  1896, 
the  court  continues  as  follows  (p.  65): 

We  are  thus  judicially  informed  of  the  existence  of  an  actual  conflict  of  arms  in 
resistance  of  the  authority  of  a  government  with  which  the  United  States  are  on 
temis  of  peace  and  amity,  although  acknowledgment  of  the  insurgents  by  the  politi- 
cal department  has  not  taken  place;  and  it  can  not  be  doubted  that,  this  being  so, 
the  action  in  question  is  applicable. 

In  the  AinhroHe  Light  (25  Fed.  Rep.,  408)  Judge  Addison  Brown 
sa3s: 

(3)  Recognition  of  l)elligerency  or  the  accordance  of  belligerent  rights  to  commu- 
nities in  revolt  belongs  solely  to  the  political  and  executive  departments  of  each 
government. 

(4)  Court«  can  not  inquire  into  the  internal  condition  of  foreign  communities  in 
order  to  determine  whether  a  state  of  civil  war,  as  distinguished  from  sedition  or 
armed  revolt,  exists  there  or  not.  They  must  follow  the  political  and  executive 
departments  and  recognize  only  what  those  departments  recognize,  and  in  the 
absence  of  any  recognition  by  them  must  regard  the  former  legal  condition  as 
unchanged. 

In  Gelstwi  V.  lloyt  (3  Wheat.,  246,  324)  Judge  Story  says: 

No  doctrine  is  better  established  than  that  it  belongs  exclusively  to  governments 
to  recognize  new  States  in  the  revolutions  that  may  occur  in  the  world,  and  until 
such  recognition,  either  by  our  own  Government  or  by  the  government  to  which  the 
new  State  belonged,  courts  of  justice  are  bound  to  consider  the  ancient  state  of  things 
as  remaining  unaltered.  This  was  expressly  held  in  Rom  v.  JJimely  (4  Cranch.,  241 ), 
and  to  that  decision  on  this  point  we  adhere. 

To  the  same  effect  is  the  language  of  Chief  Justice  Marshall  in 
l\  S.  V.  Palmer  (3  Wheaton,  610,  635),  and  similar  is  the  rule  of  the 
English  law.  City  of  Berne  v.  Bank  of  England  (9  Ves.,  jr.,  347): 
T/ie  Manila,  Edw.  Adm.  L  (p.  418). 

In  Williams  v.  Suffolk  Inn^urance  Company  (13  Peters,  415)  Mr. 
Justice  McLean,  in  delivering  the  opinion  of  the  court,  says  (p.  420): 

And  can  there  be  any  doubt  that  when  the  executive  branch  of  the  Government, 
which  is  charged  with  our  foreign  relations,  shall  in  its  correspondence  with  a  for- 
eign nation  assume  a  fact  in  regard  to  the  sovereignty  of  any  island  or  country  it  is 
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conclusive  on  the  judicial  department?  And  in  this  view  it  is  not  material  to  inquire, 
nor  is  it  in  the  province  of  the  court  to  determine,  whether  the  Executive  be  right 
or  wrong.  It  is  enough  to  know  that  in  the  exercise  of  his  constitutional  functions 
he  had  decided  the  question.  Having  done  this  under  the  responsibilities  which 
belong  to  him,  it  is  obligatory  on  the  people  and  Government  of  the  Union. 

If  this  were  not  the  rule,  cases  might  often  arise  in  which,  on  the  most  important 
questions  of  foreign  jurisdiction,  there  would  be  an  irreconcilable  difference  between 
the  executive  and  judicial  departments.  By  one  of  these  departments  a  foreign 
island  or  country  might  be  considered  as  at  peace  with  the  United  States,  while  the 
other  would  consider  it  in  a  state  of  war.  No  well-regulated  government  has  ever 
sanctioned  a  principle  so  unwise  and  so  destructive  of  national  character. 

In  Rose  V.  Hhnely  (4  Cranch,  271)  Chief  Justice  Marshall  says: 

The  colony  of  St.  Domingo,  originally  belonging  to  France,  had  broken  the  bond 
which  connecte<l  her  with  the  parent  state,  had  declared  herself  indepentienl^  and  was 
endeavoring  to  support  that  independence  by  arms.  France  still  asserted  her  claim 
of  sovereignty,  and  had  employed  a  military  force  in  support  of  that  claim.  A  war 
de  facto  then  unquestionably  existed  between  France  and  St  Domingo.  It  has  been 
argued  that  the  colony,  having  declared  itself  a  sovereign  State,  and  having  thus  far 
maintaine<l  its  sovereignty  by  arms,  must  be  considered  and  treated  by  other  nations 
as  sovereign  in  fact,  and  as  being  entitled  to  maintain  the  same  intercourse  with  the 
world  that  is  maintained  by  other  belligerent  nations.  In  support  of  this  argument 
the  doctrines  of  Vattel  have  been  particularly  referred  to.  But  the  language  of 
that  writer  is  obviously  addressed  to  sovereigns,  not  to  courts.  It  is  for  govern- 
ments to  decide  whether  they  will  consider  St.  Domingo  as  an  independent  nation, 
and  until  such  decision  shall  be  made,  or  France  shall  relinquish  her  claim,  courts 
of  justice  must  consider  the  ancient  state  of  things  as  remaining  unaltered,  and  the 
sovereign  power  of  France  over  that  colony  as  still  subsisting. 

In  Keiinett  v.  Chatnhet'H  (14  How.,  38)  Chief  Justice  Taney  savs 
(p.  50): 

It  is  a  sufficient  answer  to  the  argument  to  say  that  the  question  whether  Texas 
had  or  had  not  at  that  time  become  an  independent  State  was  a  question  for  that 
department  of  our  (government  exclusively  which  is  charged  with  our  foreign  rela- 
tions. And  until  the  period  when  that  department  recognized  it  as  an  independent 
State  the  judicial  tribunals  of  the  country  were  bound  to  consider  the  old  order  of 
things  as  having  continued,  and  to  regard  Texas  as  a  part  of  the  Mexican  territory. 
And  if  we  undertook  to  inquire  whether  she  had  not  in  fact  become  an  independent 
sovereign  State  before  she  was  recognized  as  such  by  the  treaty-making  power,  we 
should  take  upon  ourselves  the  exercise  of  political  authority,  for  which  a  judicial 
tribunal  is  wholly  unfit,  and  which  the  Constitution  has  conferred  exclusively  upon 
another  department. 

It  appearing  clear  from  an  examination  of  the  above  cases,  and 
many  others  that  might  be  cited,  that  the  Commission  can  not  examine 
into  the  internal  condition  of  Cuba  for  the  purpose  of  determining 
whether  or  not  belligerency  or  a  state  of  international  war  as  distin- 
guished from  a  revolt  or  insurrection  existed  there,  and  that  we  are 
bound  by  the  determination  of  the  executive  departments  of  either  or 
both  Governments  in  the  premises,  and  that  in  the  absence  of  any 
recognition  by  them,  or  either  of  them,  we  must  regard  the  former 
legal  conditions  as  unchanged,  it  next  devolves  upon  us  to  ascertain 
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and  determine  what  position  the  executive  departments  of  the  Govern- 
ments took  upon  the  question  of  belligerency. 

Although  the  insurrection  assumed  great  magnitude,  and  a  bloody 
and  cruel  warfare  raged  upon  the  island  for  more  than  three  years, 
yet  we  believe  that  belligerent  rights  were  never  granted  to  the  insur- 
gents by  either  Government  so*  as  to  create  a  state  of  war  in  the  inter- 
national sense  which  exempted  the  parent  Government  from  liability 
to  foreigners  for  the  acts  of  the  insurgents. 

Articles  VI  and  VII  of  the  treaty  of  1898,  which  provides  for  the 
settlement  of  these  claims,  and  which  was  prepared  by  skilled  diplo- 
mtLts  who  did  not  use  words  loosely  and  without  reference  to  their 
meaning  and  effect  in  international  law,  seem  to  us  to  declare  that  the 
late  conflict  between  Spain  and  the  Cubans  was  an  insurrection  and 
not  a  war. 

It  will  l^e  noticed  that  in  both  of  these  articles  the  conflict  between 
Spain  and  the  Cubans  is  spoken  of  as  an  ^'  ffiH(frreetwn.^^  and  the 
Cubans  as  ^^  i?iMfa'{/e7it^^^''  and  where  the  conflict  between  Spain  and  the 
United  States  is  referred  to  it  is  described  as  a  '"  war.'^^ 

Article  VI. 

Spain  will,  upon  the  signature  of  the  present  treaty,  release  all  prisoners  of  war  and 
all  persons  detained  or  imprisoned  for  j)olitical  offenses  in  connection  with  the 
imurrectimis  in  Cuba  and  the  Philippines  and  the  vmr  with  the  United  Statei*. 

Reciprocally  the  United  States  will  release  all  persons  njade  prisoners  of  war  by 
the  American  forces,  and  will  undertake  to  obtain  the  release  of  all  Spanish  prisoners 
in  the  hands  of  the  inmrgenis  in  Cuba  and  the  Philippines. 

Article  VII. 

The  United  States  and  Spain  mutually  relinquish  all  claims  for  indemnity, 
national  or  individual,  of  every  kind,  of  either  Government,  or  of  its  citizens  or  sub- 
jects, against  the  other  Government  that  may  have  arisen  since  the  beginning  of  the 
late  insnrrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the  present 
treaty,  including  all  claims  for  indemnity  for  the  cost  of  the  war. 

The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquisheil  in  this  article. 

Frona  an  examination  of  the  diplomatic  correspondence  between  the 
two  (iovernments  and  the  messages  of  our  President  it  becomes  evident 
to  us  that  the  late  conflict  in  Cuba  was  regarded  only  as  an  insurrection, 
and  not  as  a  state  of  war. 

Note  of  Mr.  Dupuy  de  Ijome  to  Mr.  Olney,  June  4,  1896: 

The  Government  of  His  Majesty  appreciates  to  its  full  value  the  noble  frankness 
with  which  that  of  the  United  States  has  informed  it  of  the  very  definite  opinion  it 
has  formed  in  regard  to  the  legal  impossibility  of  granting  the  recognition  of  bel- 
ligerency to  the  Cuban  insurgents. 

Note  of  Senor  Gullon  to  Mr.  Woodford,  October  3,  1897: 

In  this  connection  it  is  timely  to  remember  that  the  American  Government  had  to 
admit,  in  its  note  of  April  4, 1896,  that  it  was  impossible  to  recognize  the  l)elligerency 
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of  the  rebels  at  that  time,  although  the  insurrection  was  in  a  much  more  flourishing 
condition,  and  tliat  if  Spain  were  withdrawn  from  the  island  of  Cuba  the  sole  bond 
of  union  between  the  many  heterogeneous  elements  in  the  island  wogld  disappear, 
which  proves  the  necessity  of  her  presence  and  the  absurdity  of  the  idea  that  there 
can  be  any  other  organization  in  the  island  possessing  the  attributes  of  lawful  inter- 
national personality.  The  insurgents,  as  has  already  been  said  on  another  occasion 
by  His  Majesty's  Government,  have  always  been,  and  still  are,  without  any  real  civil 
government,  fixed  territory,  courtsof  their  own,  a  regular  army,  coasts,  ports,  navy— 
everything  that  the  principal  American  writers  on  international  law  and  statesmen 
require  as  preliminary  to  the  discussion  of  a  recognition  of  belligerency. 

Secretary  Sherman,  in  his  note  to  Minister  Woodford  of  November 
20,  189T,  says: 

It  is  to  be  borne  in  mind  that  Spain  insists  thai  a  state  of  war  doe»  not  exist  l>et ween 
that  Government  and  the  people  of  Cuba;  that  it  is  engaged  in  suppressing  domeHk 
hmirrection  that  does  not  give  it  the  right,  which  it  so  strenuously  denies  itself,  to 
insist  that  a  third  nation  shall  award  to  either  party  to  the  struggle  the  rights  of  a 
belligerent  or  exact  from  either  party  the  obligations  attaching  to  a  condition  of 
belligerency.  *  *  *  Inasmuch  as  Spain  does  not  concede,  and  never  has  con- 
ceded, that  a  state  of  war  exists  in  Cuba,  the  rights  and  duties  of  the  United  States 
are  such  as  devolve  upon'a  friendly  nation  toward  another  in  the  case  of  an  insur- 
rection which  does  not  arise  to  the  dignity  of  recognized  war, 

Mr.  Woodford  to  Sefior  (iullon,  December  20,  1897: 

Inasmuch  as  Spain  does  not  concede,  and  never  has  conceded,  that  a  state  of  war 
exists  in  Cuba,  the  rights  and  duties  of  the  United  States  are  such,  and  only  such, 
as  devolve  upon  one  friendly  nation  toward  another  in  the  case  of  an  insurrection 
which  does  not  arise  to  the  dignity  of  recognized  war. 

Sefior  Gullon,  in  his  note  to  Minister  Woodford  of  February  1, 
1898,  says: 

Nor  could  His  Majesty's  (loveniment  refer  to  the  duties  of  neutrality,  as  it  main- 
tains with  the  same  vigor  as  ever  its  well-founded  assertion  that  there  is  no  reason, 
nor  even  a  sc^nblance  of  reason,  to  justify  a  re<*ognition  of  belligerency  in  the  Cuban 
insurrection. 

President  McKinley,  in  his  message  of  December  5,  1898,  says: 

Setting  aside  as  logically  unfounded  or  practically  inadmissible  the  recognition  of 
the  Cuban  insurgents  as  belligerents,  the  recognition  of  the  independence  of  Cuba, 
neutral  intervention  to  end  the  war  by  imposing  a  rational  compromise  between  the 
contestants,  intervention  in  favor  of  one  or  the  other  party,  and  forcible  annexation 
of  the  island,  I  concluded  it  was  honestly  due  to  our  friendly  relations  with  Spain 
that  she  should  be  given  a  reasonable  chance  to  realize  her  expectations  of  reform  to 
which  she  had  become  irrevocably  committed. 

The  foregoing  citations  are  merely  a  few  selected  from  many,  but 
nowhere  in  the  diplomatic  correspondence  or  in  the  public  records  of 
the  Executive  Department  can  be  found  any  proof  that  there  was  a 
state  of  war  in  an}^  international  or  legal  sense  in  the  island  of  Cuba. 
It  was  maintained  throughout  that  it  was  a  domestic  disturbance  or  an 
insurrection  which  did  not  rise  to  the  dignity  of  recognized  war. 

It  is,  however,  contended  by  counsel  for  the  Government  that  the 
acts  of  the  Spanish  authorities  and  their  treatment  of  the  Cuban  insur- 
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gents  constitute  a  recognition  of  the  belligerency  of  the  insurgents  b}' 
Spain,  and  so  raise  the  struggle  to  the  dignity  of  a  war  de  jure.  In 
support  of  this  contention  they  cite  us  to  the  following  acts  of  the 
Spanish  authorities,  viz: 

(1)  The  proclamation  of  Governor-General  Calleja,  dated  February 
27,  1895,  declaring  the  provinces  of  Santiago  de  Cuba  and  Matanzas 
in  a  state  of  war. 

(2)  The  decree  of  General  Campos,  dated  January  2,  1896,  which 
states  that  a  general  requisition  of  all  horses  useful  for  the  services  of 
war  will  be  made  in  the  provinces  of  Santa  Clara,  Matanzas,  Habana, 
and  Pinar  del  Rio. 

(3)  Former  cartels  executed  between  Spanish  and  Cuban  genemls  in 
the  tield. 

(4)  Note  of  the  Duke  of  Tetuan  to  Mr.  Taylor,  September  29, 1890. 
We  will  treat  these  acts  in  their  order. 

(1)  The  proclamation  of  Governor-General  Calleja:  This  proclama- 
tion states  on  its  face  that  it  was  made  under  the  authority  of  the  law 
of  April  28, 1870.  This  law  is  entitled  ""  Spanish  law  of  public  order," 
and  expressly  states  that  it  has  no  application  to  cases  of  foreign  nor 
of  civil  war  formally  declared.  The  provisions  of  the  law  seem  to  be 
wholly  inconsistent  with  the  idea  that  those  against  whom  its  pro- 
visions are  employed  could  be  belligerents,  in  that  the  law  provides 
for  the  punishment  of  insurgents  as  criminals,  whereas,  though  a  pris- 
oner of  war  may  for  military  reasons  be  detained  in  confinement,  he  is 
never  punished  criminally  for  the  act  of  bearing  arms.  The  procla- 
mation being  made  under  the  authority  of  this  law  could  not  possibly 
be  a  recognition  of  the  belligerency  of  the  insurgents.  The  intention 
of  the  law  was,  apparently,  to  give  to  minor  Spanish  officials  the  right 
to  declare  a  portion  of  the  territory  of  Spain  under  martial  law  in 
times  of  disorder. 

(2)  The  decree  of  General  Campos:  This  decree  was  issued  on 
January  2,  1896.  On  the  same  day  the  Spanish  authorities  declared 
the  provinces  of  Habana  and  Pinar  del  Rio  in  a  state  of  war,  pursuant 
to  the  provisions  of  the  law  of  April  23,  1870,  being  the  ''  Spanish 
law  of  public  order."  It  seems  plain  that  in  speaking  of  the  ^'neces- 
sities of  war"  in  the  decree  ca^'^^g  for  requisitions  of  horses,  General 
Campos  means  the  kind  of  war  with  which  the  Spanish  law  of  public 
order  deals,  and  this,  as  we  have  shown,  is  a  state  of  riot  or  insurrec- 
tion, which,  though  it  may  be  war  in  the  material  sense,  is  not  war  in 
the  legal  sense.  The  argument  of  the  Government  seems  to  be  that 
requisitions  are  used  in  war;  that  the  decree  of  General  Campos  pro- 
vides for  a  general  requisition  of  horses,  and  that  therefore  the  insur- 
rection was  a  war.  As  well  might  it  be  argued  that  skirmishes, 
battles,  shooting,  and  killing  take  place  in  war,  that  all  of  these  took 
place  in  Cuba,  and  that  therefore  the  insurrection  was  war.     It  should 
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also  be  remembered  that  the  requisition  was  not  a  war  right  exercisexl 
upon  enemies,  but  a  domestic  right  exercised  upon  subjects.  There 
is  nowhere  a  suggestion  in  the  decree  that  the  loyalt}"  or  disloyalty  of 
the  owners  of  the  horses  had  anything  to  do  with  the  question.  In 
times  of  domestic  disorder  governments  are  often  required  to  take 
property  for  military  use,  and  military  commanders  have  frequently 
exercised  such  power.  The  exercise  of  this  power,  however,  per  ^^, 
does  not  establish  war  in  the  legal  sense,  nor  does  it  involve  nation!^ 
in  any  of  the  consequences  thereof. 

(3)  Formal  cartels  executed  between  Spanish  and  Cuban  generals 
in  the  field:  We  have  been  unable  to  find  that  any  formal  cartels 
were  executed  between  the  Spanish  and  Cuban  generals  in  the  field. 
The  instances  to  which  counsel  for  the  Government  have  cited  us  in 
support  of  their  contention  do  not,  in  our  opinion,  rise  to  the  dignity 
of  cartels,  and  can  not  be  construed  so  as  to  attribute  to  Spain  a  recog- 
nition of  belligerency. 

(4)  Note  of  the  Duke  of  Tetuan  to  Mr.  Taylor,  September  29,  1896: 
From  a  careful  study  of  this  note  it  is  obvious  to  us  that  the  Duke  of 
Tetuan  in  claiming  Spain's  exemption  from  liability  for  the  acts  of 
the  insurgents,  and  ''  for  those  claims  based  upon  the  supposed  dam- 
ages of  the  Spanish  troops  while  pursuing  necessary  operations  within 
a  zone  of  active  operations  of  war,"'  relied  upon  the  doctrine  of  an 
insurrection  which  had  gone  bej'ond  the  control  of  the  parent  govern- 
ment, and  referred  to  the  necessary  operations  of  war  to  subdue  such 
an  insurrection.  This  note  is  therefore  not  a  recognition  by  Spain  of 
a  war  in  the  international  sense.  Certain  it  is  that  neither  Spain  nor 
the  United  States  ever  so  treated  it. 

Fourteen  months  later  Secretary  Sherman  writes  Mr.  Woodford: 

It  must  be  borne  in  mind  that  Spain  ineipts  that  a  state  of  war  does  not  exist 
between  that  (Tovemment  and  the  people  of  Cuba. 

In  February,  1898,  Senor  Gullon,  the  then  Spanish  minister  of 
state,  wrote  to  Mr.  Woodford: 

There  was  no  reason,  nor  even  a  semblance  of  a  reason,  to  justify  a  recognition  of 
belligerency  in  the  Cuban  insurrection. 

President  McKinley  said  in  his  message  of  April  11,  1898: 

In  my  annual  message  of  December  last  I  said,  "Of  the  untried  meajsures  ther^ 
remained  only  recognition  of  the  insurgents  as  belligerents,'*  etc. 

It  is  evident,  therefore,  that  the  Spanish  and  United  States  Govern- 
ments did  not  understand  that  Spain  had  recognized  the  belligerency 
of  the  Cuban  insurgents  either  prior  to  or  b}'  the  note  of  the  Duke  of 
Tetuan  to  Minister  Taylor.  Where  there  is  expression  there  can  be 
no  implication  to  the  contrary.  Here  we  have  the  express  declarations 
of  the  two  Governments,  and  there  can  therefore  be  no  tacit  recognition 
of  belligerency. 
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ARMED   INSURRECTION    BEYOND   CONTROL. 

In  support  of  the  demurrers  filed  by  the  Government  it  is  urged  as 
a  second  proposition  of  international  law  that  if  a  state  of  war  did  not 
exist  in  Cuba  in  an  international  sense  Spain  was  never  liable  for  the 
acts  of  the  insurgents,  because  a  state  is  not  liable,  either  to  its  sub- 
jects or  aliens,  for  damages  inflicted  within  its  titular  territory  by 
insurgent  forces  after  the  insurrection  has  passed  beyond  its  control. 

Having  held  that  there  was  no  war  in  the  international  sense,  we 
will  next  examine  into  the  soundness  of  the  Government's  second  con 
tention,  that  a  nation  is  not  liable,  either  to  its  subjects  or  aliens,  for 
damages  inflicted  within  its  titular  territory  by  insurgent  forces  after 
the  insurrection  has  passed  beyond  its  control. 

The  rule  exempting  nations  from  liability  for  property  destroyed  by 
the  public  enemy  during  a  state  of  war  seems  to  be  based  upon  the 
ground  that  if  such  damages  were  allowed  they  would  be  so  great  that 
the  public  finances  would  soon  be  exhausted.  The  same  reason  would 
apply  where  a  country  is  struggling  with  an  internal  insurrectionary 
force  be}  ond  its  control,  and,  in  our  opinion,  the  same  exemption  is 
now  generally  recognized  by  modern  publicists  and  has  become  a  well 
established  doctrine  of  international  law. 

This  rule  has  been  well  stated  by  Hall,  in  his  treatise  on  International 
Law  (pp.  231,  232,  4th  ed.),  as  follows: 

When  a  government  is  temporarily  unable  to  control  the  acts  of  private  person? 
within  its  dominions  owing  to  insurrection  or  civil  commotion  it  is  not  responsible 
for  injury  which  may  be  received  by  foreign  subjects  in  their  person  or  property  in 
the  course  of  the  stru^le,  either  through  the  measures  which  it  may  be  obliged  to 
take  for  the  recover>'  of  its  authority  or  through  acts  done  by  the  part  of  the  popu- 
lation which  has  broken  loose  from  control. 

Bluntschli,  in  the  new  German  edition  of  his  work,  published  in  1872, 
formulates  the  rule  in  question  as  follows: 

Sec.  380a.  The  States  are  not  bound  to  pay  indemnity  for  losses  or  damages  suf- 
fered by  foreigners  or  native  subjects  in  consequence  of  international  revolt  or  civil 
war. 

Calvo,  in  treating  this  question  (sees.  1280-1281,  ed.  1896),  after 
asking  the  question:  ''Are  nations  responsible  or  not  for  damages  and 
losses  suffered  by  foreigners  in  time  of  intestine  troubles  or  civil  war  ? " 
makes  the  following  answer: 

This  question  has  been  discussed  at  length  and  finally  decided  in  the  negative. 

The  foundation  of  the  rule  in  its  present  form  seems  to  rest  to  a  large 
extent  upon  the  acts  and  declarations  occasioned  by  the  claims  of  Brit- 
ish subjects  arising  out  of  the  ''political  disturbances'"  in  Tuscany  and 
in  the  Kingdom  of  Naples  in  1849,  when  Messina  in  Sicily  was  bom- 
barded by  the  King  of  the  Two  Sicilies,  whose  seat  of  government  was 
at  Naples,  and  Leghorn,  in  Tuscany,  captured  by  the  Austrian  forces. 


Digitized  by 


Google 


o 


36  SPANISH    TREATY    CLAIMS    COMMISSION. 

The  assertion  of  the  Austrian  cabinet  that  a  state  is  not  liable  for  dam- 
ages suffered  by  aliens  under  such  circumstances  was  embodied  in  the 
famous  note  of  Prince  Schwartzenberg  of  April  14, 1850,  and  confirmed 
in  that  of  Count  Nesselrode  of  May  2, 1850.  Calvo,  in  describinj;  this 
incident  (sees.  1283,  1284,  1285),  says: 

The  government  of  Tuscany,  desiring  to  arrange  this  difference  amicably,  con- 
ceived the  idea  of  submitting  it  to  the  arbitration  of  a  third  power,  and  to  that  effect 
wrote  to  the  cabinet  of  St.  Petersburg.  As  soon  as  it  had  knowledge  of  the  affair, 
the  Russian  Government,  in  a  communication  of  May  2,  1850,  addressed  to  ite 
ambassador  in  England,  declared  that  in  its  opinion  the  legal  reason  on  which  was 
based  the  contention  between  England,  Tuscany,  and  Naples  militate  so  evidently 
in  favor  of  the  last  two  powers  that  there  was  no  room  for  arbitration;  that  in  puch 
a  state  of  things  the  simple  fact  of  accepting  the  role  of  arbitrator  would  be  equivalent 
to  admitting  the  existence  of  doubta  which  in  that  case  <Jid  not  exist,  or  to  recognize 
a  certain  foundation  for  the  claims  pending,  whereas  there  was  none  whatever. 

The  note  of  Mr.  Uhl,  Acting  Secretary  of  State,  to  Mr.  Springer, 
dated  July  1,  1895  (For.  Rel.  U.  S.,  1895,  vol.  2,  p.  121()),  is  in  perfect 
harmony  with  the  rule  as  stated  by  Hall.     The  note  is  in  part  as  follows: 

It  is  a  generally  accepted  principle  of  international  law  that  a  sovereign  government 
is  not  ordinarily  res|X)nsible  to  alien  residents  for  injuries  that  they  may  receive 
within  its  territories  from  insurgents  whose  conduct  it  can  not  control.  Within  the 
limits  of  usual  effective  control  law-abiding  residents  have  a  right  to  be  protected  in 
the  ordinary  affairs  of  life  and  intercourse,  subject,  of  course,  to  military  nece8sitie!»» 
should  their  property  be  situated  within  the  zone  of  active  operations.  The  Spanish 
authorities  are  reix)rted  to  be  using  strenuous  endeavors  to  prevent  the  cla;^  of 
spoliations  which  the  writers  apprehend,  and  notification  of  any  particular  danger 
from  the  insurgents  would  probably  be  followed  by  the  adoption  of  special  safeguards 
by  the  authorities.  In  the  event,  however,  of  injury  a  claim  would  necessarily  have 
to  be  founded  upon  averment  and  reasonable  proof  that  the  responsible  oflBc^ers  of  the 
Spanish  (lovernment,  being  in  a  position  to  prevent  such  injury,  have  failed  to  use 
due  diligence  to  do  so. 

The  same  rule  is  clearly  stated  in  the  note  of  Mr.  Adee.  Acting 
Secretary  of  State,  to  the  Mapos  Sugar  Company,  under  date  of 
August  80,  181)5.     He  says: 

In  reply  you  are  informed  that,  according  to  the  generally  accepted  principlei*  of 
international  law,  a  sovereign  government  is  not  ordinarily  responsible  to  alien 
residents  for  injuries  they  may  receive  within  its  territories  from  insurgents  wh(*e 
conduct  it  can  not  control.  Within  the  limits  of  usual  effective  control,  law-ahidinp 
residents  have  a  legal  right  to  l)e  protected  in  the  ordinary  affairs  of  life  and  inter- 
course, subject,  of  course,  to  military  necessities,  should  their  proi)e.rty  be  situate*! 
within  the  zone  of  active  operations.  The  Spanish  authorities  are  reported  to  be 
using  strenuous  endeavors  to  prevent  spoliations  such  as  you  apprehend,  and  their 
notification  of  any  particularly  apprehended  danger  from  the  insurgents  would 
probably  l>e  followed  by  their  adoption  of  special  safeguards.  In  the  event,  how- 
ever, of  injury,  a  claim  would  necessarily  have  to  be  founded  upon  averment  and 
reasonable  proof  that  the  resi>onsible  officers  of  the  Spanish  Government,  being  in  a 
position  to  prevent  such  injury,  have  failed  to  use  due  diligence  to  do  so.  (H.  Doc. 
No.  224,  p.  00,  54th  Cong.,  1st  sess.) 
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In  his  note  to  Dupuy  de  Lome,  dated  Washington,  July  6,  1897 
(see  For.  Rel.,  1897,  p.  516),  Secretary  Sherman  evidently  had  the  same 
rule  in  mind.     We  quote  the  following: 

This  Government  can  not  admit  that  the  responsibility  of  Spain  for  the  protection 
of  American  property  within  the  sphere  of  Spanish  control  is  to  be  measured  by  any 
other  test  than  that  of  actual  ability  so  to  protect  it. 

The  conclusion  of  the  Commission  is  that  where  an  armed  insurrec- 
tion has  gone  beyond  the  control  of  the  parent  government,  the 
general  rule  is  that  such  government  is  not  responsible  for  damages 
done  to  foreigners  by  the  insurgents.  If,  however,  it  be  alleged  and 
proved  in  any  particular  case  before  this  Commission  that  the  Spanish 
authorities,  by  the  exercise  of  due  diligence,  might  have  prevented 
the  damages  done,  Spain  will  be  held  liable  in  that  case. 

It  follows,  as  a  matter  of  course,  from  the  above  conclusion,  that 
the  burden  of  proof  is  upon  the  claimant  to  show  that  the  responsible 
officers  of  Spain,  being  in  a  position  to  prevent  such  injury,  have 
failed  to  use  due  diligence  to  do  so. 

At  first  sight  this  may  seem  in  conflict  with  the  general  rule,  which 
is  well  stated  by  Hall  (p.  226),  that— 

prima  facie  a  State  is,  of  course,  responsible  for  all  acts  or  omissions  taking  place 
within  its  territory  by  which  another  State,  or  the  subjects  of  the  latter  are  injuriously 
affected ; 

but  upon  closer  investigation  it  will  appear  that  this  prima  fade 
responsibility  only  applies  when  a  State  is  in  actual  control  of  its 
citizens.     As  Rutherford  has  well  expressed  it — 

A  nation  which  did  not  prevent  its  subjects  from  injuring  foreigners  would  incur 
responsibility,  because  the  citizens  being  under  its  authority  it  is  obliged  to  watch  over 
them  and  see  that  they  do  no  injury  to  anyone.  But  a  similar  negligence  does  not 
make  a  nation  responsible  for  the  acts  of  those  of  its  subjects  who  are  in  a  state  of 
insurrection  and  have  severed  their  bonds  of  allegience,  or  who  are  not  in  the  limits 
of  its  territory.  In  such  case,  and  whatever  may  be  in  law  the  character  which  is 
desired  to  be  attributed  to  their  acts  and  to  their  conduct,  these  citizens  cease  in  fact 
to  be  under  the  jurisdiction  of  their  government. 

The  same  obvious  distinction  is  recognized  by  Hall,  who  says  (pp. 
231,  232)  that— 

When  strangers  enter  a  state  they  must  be  prepared  for  the  risks  of  intestine  war, 
ijecause  the  occurrence  is  one  over  which  from  the  nature  of  the  case  the  govern- 
ment can  have  no  control;  and  they  can  not  demand  compensation  for  injuries 
received,  both  because,  unless  it  can  he  shown  that  a  .state  is  not  reasonably  well  ordered^ 
it  is  not  lK)und  to  do  more  for  foreigners  than  for  its  own  subjects,  and  no  govern- 
ment compensates  its  subjects  for  losses  or  injuries  suffered  in  the  course  of  civil 
commotions,  and  because  the  highest  interests  of  the  state  itself  are  too  deeply 
involved  in  the  avoidance  of  such  commotions  to  allow  the  supposition  to  be  enter- 
tained that  they  have  been  caused  by  carelessness  on  its  part,  which  would  affect  it 
with  responsibility  toward  a  foreign  state. 
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To  put  the  matter  in  a  more  concrete  form,  the  prima  fade  pre- 
sumption of  responsibility  for  injuries  done  to  foreigners  which  a 
state  is  called  upon  to  rebut  ends  with  its  normal  control  of  the 
titular  territory  within  which  the  damage  is  done.  So  soon  as  that 
normal  control  ends,  so  soon  as  the  regularly  constituted  authoritieji 
are  no  longer  able  to  control,  the  burden  of  proof  is  so  shifted  by  the 
changed  conditions  that  the  foreigner  who  claims  injury  must  aver 
and  prove  that  the  responsible  officers  of  the  parent  state,  being  in  a 
position  to  prevent  such  injury,  have  failed  to  use  due  diligence  to 
do  so. 

Counsel  for  claimants,  however,  insist  that  if  the  doctrine  of  an 
insurrection  bcN^ond  control  is  to  be  recognized  at  all,  it  can  only 
apply  to  instances  where  the  belligerency  of  the  insurgents  has  been 
recognized,  or  where  a  state  of  war  in  the  international  sense  actually 
exists. 

We  have  been  unable  to  discover  any  good  foundation  in  reason  for 
this  contention,  nor  have  we  been  able  to  find  any^  authority  to  the 
effect  that  the  exemption  from  liability  is  at  all  dependent  upon  such 
recognition  of  belligerency  or  existence  of  a  state  of  war  in  an  inter- 
national sense.  The  reasons  for  this  exemption  apply  with  equal  force 
to  both  war  in  a  material  sense  and  to  war  in  a  legal  sense.  If  dam- 
ages were  allowed  in  either  case,  they  would  be  so  great  that  the  public 
finances  would  soon  be  exhausted. 

.  The  case  of  John  H.  Hanna,  before  the  American  and  British  Claims 
Commission  of  1871,  seems  to  us  to  clearly  hold  that  the  doctrine  of  an 
insurrection  beyond  control  does  not  depend  upon  ''a  state  of  war" 
or  recognized  belligerency.  It  is  true  that  in  this  case  the  United 
States  set  up  the  recognition  of  the  belligerency  of  the  Confederate 
States  by  Great  Britain  as  one  of  the  defenses;  but  the  Commission,  in 
deciding  the  case,  did  not  pass  upon  this  question.  The  Commission 
unanimously  sustained  the  demurrer  in  the  following  woixls: 

The  olaiDi  is  made  for  the  loas  sustained  by  the  destruction  of  cotton  belonging  to 
the  claimant  by  men  who  are  described  by  the  claimant  as  rebels  in  arms  at^nst  the 
Government  of  the  United  States. 

The  Commissioners  are  of  the  opinion  that  the  United  States  can  not  be  held  liable 
for  injuries  caused  by  the  acts  of  rebels  over  whom  they  could  exercise  no  control, 
and  which  acts  they  had  no  power  to  prevent. 

Upon  this  ground,  and  without  giving  any  opinion  upon  the  other  points  raised  in 
the  case,  which  will  be  considered  hereafter  in  other  cases,  the  claim  of  John  Holmes 
Hanna  is  therefore  disallowed. 

(3  Moore's  Int.  Arb.,  2982-2986.) 

The  only  remaining  question  which  it  s^ems  necessary  for  us  to 
discuss  in  connection  with  this  branch  of  the  subject,  is  the  question 
whether  Spain  was  a  '*  reasonably  well-ordered  State,''  and  as  such 
exercised  that  degree  of  diligence  which  the  law  of  nations  requires 
to  suppress  an  insurrection.     For,  after  stating  the  rule,  hereinbefon* 
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cited,  relating  to  an  insurrection  beyond  control,  Hall  in  his  work  on 
International  Law,  page  232,  adds  the  following: 

When  strangers  enter  a  State  they  must  be  prepared  for  the  risks  of  intestine  war, 
l>ecause  the  occurrence  is  one  over  which,  from  the  nature  of  the  case,  the  govern- 
ment can  have  no  control;  and  they  can  not  demand  compensation  for  losses  or 
injuries  received,  both  because,  unless  it  can  be  shown  that  a  State  is  not  reasonably 
well  ordered,  it  is  not  bound  to  do  more  for  foreigners  than  for  its  own  subjects,  and 
no  jjovernment  compensates  its  subjects  for  losses  or  injuries  suffered  in  the  course 
of  civil  commotions,  and  beitause  the  highest  interests  of  the  State  itself  are  too  deeply 
involved  in  the  avoidance  of  such  commotions  to  allow  the  supposition  to  be  enter- 
tained that  they  have  been  caused  by  carelessness  on  its  part  which  would  affect  it 
with  responsibility  toward  a  foreign  State. 

The  same  learned  author,  in  discussing  what  constitutes  a  well- 
ordered  state,  uses  the  following  language,  on  page  280: 

If  its  laws  are  such  that  it  is  incapable  of  preventing  armed  bodies  of  men  from 
collecting  within  it,  and  issuing  from  it  to  invade  a  neighboring  state,  it  must  alter 
them.  If  its  judiciary  is  so  corrupt  or  prejudiced  that  serious  and  patent  injustice  is 
<lone  frequently  to  foreigners,  it  ought  to  reform  the  courts,  and  in  isolated  cases  it  is 
responsible  for  the  injustice  done  and  must  compensate  the  sufferers.  On  the  other 
hand,  it  is  impossible  to  maintain  that  a  government  must  be  provided  with  the 
TOOst  efficient  means  that  can  be  devised  for  performing  its  international  duties. 
*  *  *  It  has  never  been  pretended,  however,  that  a  state  is  bound  to  alter  the 
form  of  polity  under  which  it  chooses  to  live  in  order  to  give  the  highest  possible 
protection  to  the  interests  of  foreign  states.  To  do  so  w^ould  be  to  call  upon  it  to 
sacrifice  the  greater  to  the  less  and  to  disregard  one  of  the  primary  rights  of  inde- 
pendence— the  right,  that  is  to  say,  of  a  community  to  regulate  its  life  in  its  own 
way.  All  that  can  be  asked  is  that  the  best  provision  for  the  fulfillment  of  inter- 
national duties  shall  be  made  which  is  consistent  with  the  character  of  the  national 
institutions,  it  being  of  course  understood  that  those  institutions  are  such  that  the 
state  can  be  described  as  well  ordered  to  an  average  extent. 

It  certainly  can  not  be  said  that  in  the  light  of  this  definition  Spain 
was  not  a  reasonably  well-ordered  State.  She  had  a  government,  con- 
stitution, and  laws  of  a  modern  monarchical  type;  she  had  a  large  and 
well  organized  anny;  a  navy,  courts  of  justice,  and  a  complete  sys- 
tem for  the  raising  of  the  necessary  revenues  to  support  the  Govern- 
ment; in  fact,  she  had  all  the  necessary  and  available  machinery  fer  a 
well-ordered  government. 

Nor  can  it  be  successfully  contended  tl^at  on  the  whole  she  did  not 
exercise  that  degree  of  diligence  which  the  law  of  nations  requires  to 
suppress  an  insurrection.  It  is  a  matter  of  common  knowledge  that 
in  her  endeavors  to  suppress  the  insurrection  she  actually  armed, 
equipped,  and  sent  to  Cuba  an  army  of  about  200,000  men,  com- 
manded by  her  most  distinguished  generals,  and  actually  expended 
several  hundred  millions  of  dollars  in  carrying  out  this  enterprise; 
thus  taxing  to  the  utmost  her  military,  naval,  and  financial  resources. 

The  Commission,  therefore,  can  not  resist  the  conclusion  that  Spain 
was  a  ''reasonably  well-ordered  State,''  within  the  meaning  of  that 
term  in  international  law,  and  also,  on  the  whole,  exercised  that 
degree  of  diligence  in  suppressing  the  insurrection  which  the  law  of 
nations  requires. 
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JUDICIAL    NOTICE. 


OPnnON  OF  GOMMISSIONEB  WOOD. 

(Commissioner  Wood.  The  Commission  having  decided  that  war  in 
the  material  sense  existed  in  Cuba  during  the  late  insurrection,  and 
having  also  held  as  a  principle  of  international  law  that  when  an 
insurrection  has  gone  be^^ond  the  control  of  the  parent  government 
such  government  is  responsible  for  only  those  damages  done  by  the 
insurgents  to  foreigners  which  it  might  have  prevented  by  the  exer- 
cise of  due  diligence,  it  follows  that  the  character  and  magnitude  of 
the  Cuban  insurrection  become  important  factors  in  fixing  the  status 
of  the  claimants  and  the  defendant  in  the  prosecution  of  cases  before 
this  tribunal;  This  question  was  raised  in  the  argument  on  that 
paragraph  of  the  ground  of  demurrer,  which  avers: 

That  the  acts  coinplained  of  were  committed,  and  the  property  for  which  the 
indemnity  in  asked  was  destroyed,  by  insurgents  in  revolt  against  the  Spanish  Gov- 
ernment, and  that  i.o  liability  attached  to  Spain,  and  there  is  no  liability  on  the  pan 
of  the  United  States  for  such  acts  so  committed  by  reason  of  any  treaty  stipulations 
between  the  Ignited  States  and  Spain. 

Counsel  for  claimants  insist  that  the  terms  of  this  branch  of  the 
demurrer  recite  a  substantive  defense,  that  can  be  pleaded  only  in  the 
form  of  an  answer,  and  that  the  issue,  when  thus  joined,  must  be 
determined  upon  proofs  submitted  on  the  final  hearing  of  the  case^^, 
and  that  in  no  event  can  the  doctrine  of  judicial  notice  be  applied  in 
passing  upon  the  denuirrer;  while  counsel  for  the  United  States  eon- 
tend  that  the  issue  is  properly  raised  on  demurrer,  because  the  Com- 
mission must  now  take  judicial  notice  of  the  war  conditions  during 
the  insurrection  in  Cuba,  and  thus  determine  whether  the  petition 
states  facts  which,  if  uncontroverted,  entitle  claimants  to  an  award. 

In  passing  upon  this  issue,  it  devolves  upon  the  Commission  to 
decide  (1)  whether  it  will  take  judicial  notice  of  the  status  of  the 
insurrection,  and  (2)  if  so,  whether  such  judicial  notice  can  be  applied 
in  passing  upon  the  demurrer,  or  whether  its  application  can  be  made 
only  at  the  final  hearing  of  a  case. 

Judi(!ial  notice  is  the  name  of  a  doctrine  whereby  courts  are  permitted,  in  the 
determination  of  causes  submitted  to  them,  to  consider  certain  facts  and  regard  them 
as  established  without  the  requirements  of  allegation  and  proof.  (Am.  and  Eng. 
End.  of  Law,  vol.  17,  p.  894.) 
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The  mattei"«  of  which  judicial  notice  will  be  taken  include  facts, 
'^judicial,  legislative,  political,  historical,  geographical,  commercial, 
scientiiic,  and  artistic,  in  addition  to  a  wide  range  of  matters  arising 
in  the  ordinary  course  of  nature  or  the  general  current  of  human 
affairs,  which  rest  entirely  upon  acknowledged  notoriety  for  their 
claims  to  judicial  recognition."     (Bouvier's  Law  Dictionary.) 

Applying  these  principles,  to  what  extent  can  the  Commission  aug- 
ment its  knowledge  of  the  inception,  progress,  and  general  nature  of 
the  Cuban  insurrection  by  facts  derived  from  judicial  notice? 

It  is  conceded  that  official  cognizance  may  be  taken  that  an  insurrec- 
tion existed  in  ("uba  from  February,  1895,  until  December,  1898.  To 
hold  othei^^se  would  be  to  divest  the  Commission  of  the  knowledge 
of  the  provisions  and  application  of  Article  VII  of  the  treaty  essential 
to  its  jurisdiction.  But  can  this  tribunal  go  further,  and  by  the  appli- 
cation of  the  doctrine  of  judicial  knowledge  determine  the  military 
conditions  that  existed  in  Cuba,  and  from  those  conditions  say  whether 
Spain  was  able  to  control  the  insurgents?  The  Commission  is  con- 
sti'ained  to  answ^er  this  question  in  the  affirmative,  believing  that  the 
governing  facts  of  the  insurrection  are  historical  and  well  established. 

The  struggle  for  the  independence  of  Cuba  began  in  February,  1895, 
and  at  once  l>ecame  formidable  in  the  provinces  of  Matanzas  and  San- 
tiago. The  standard  of  revolt  was  raised  simultaneously  at  Ibarra 
and  at  Baires  and  Jiguani,  and  the  revolt  was  so  serious  that  within 
three  days  thereafter  Captain-General  Calleja  published  at  Havana  a 
proclamation  declaring  the  provinces  of  Santiago  and  Matanza.s,  com- 
prising more  than  one-third  of  the  entire  area  of  the  island,  to  be  in 
a  "state  of  war/'  by  reason  of  which  these  districts  were  i)lacod  under 
martial  law. 

Aggressive  steps  were  at  once  taken  by  Spain  to-crush  the  rebellion, 
and  a  greut  army  was  thrown  against  the  insurgents.  It  is  generally 
admitted  that  Spain  in  her  effort  to  subdue  the  insurrection  concen- 
trated in  the  island  200,000  men.  Despite  this,  however,  the  insur- 
rection spread,  and  grew  in  volume  as  it  proceeded  westward.  At  the 
end  of  the  first  year  the  whole  interior  portion  of  the  island  had  been 
overmn  and  was  held  by  the  rebels,  the  Spanish  forces  controlling 
only  the  cit\"  strongholds.  As  time  went  on  the  rebellion  gathered 
strength.  Spain,  with  the  vast  resources  at  her  command,  was  unable 
to  suppress  the  insurrection  or  to  control  the  conduct  of  the  insur- 
gents. From  its  inception  to  its  close  the  revolution  was  formidable; 
that  it  was  not  an  unimportant  uprising  is  demonstrated  by  the  result  of 
the  struggle  for  the  independence  of  the  island,  finally  secured  at  so 
great  a  sacrifice  of  life  and  property.  It  was  war.  It  would  be  a  per- 
version of  fact  to  otherwise  characterize  an  armed  conflict  which  in 
three  years  resulted  in  the  sacrifice  of  lives  of  thousands  of  men, 
women,  and  children,  and  the  devastation  of  the  productive  portion 
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the  island.  No  war  of  modern  times  brought  with  it  such  direful  and 
distressing  results.  The  '^abhorrent  conditions'"  became  so  appalling 
that  the  United  States,  ''in  the  name  of  humanity,  in  the  name  of  civ- 
ilization, in  behalf  of  endangered  American  interests,"  felt  impelled 
to  and  did  intervene  to  put  an  end  to  the  war  and  the  sovereignty  of 
Spain  over  Cuba. 

Mr.  Halstead,  in  his  historv  of  the  Cuban  revolution,  says: 

The  year  1896  will  be  forever  memorable  in  the  history  of  Cuba.  In  the  first 
mouth  of  it  the  fact  that  there  was  a  greater  war  iu  the  island  than  ever  l)efore — a 
war  with  tort^h  and  knife,  and  a  fierce  resolution  on  both  sides  to  fight  it  out  t^>  the 
bitter  end — became  known  to  the  world;  but  there  were  many  particulars  wanting 
to  enable  the  public  opinion  of  nations  to  be  certainly  grounded  as  to  the  merit  of 
either  the  political  and  economic  differences  or  the  military  situation,  ever>'  point  of 
fact  being  ferociously  disputed.  There  was,  however,  enough  obvious  to  inform  all 
spectators  that  the  insurgents  had  adopted  a  more  destructive  method  of  warfare  than 
had  appeared  in  the  ten  years*  contest,  and  that  the  armed  forces  of  the  rebellion 
were  more  numerous  and  their  policy  more  adventurous  than  on  former  occasions. 
The  demonstration  of  this  was  the  march  of  Gomez  with  fire  and  sword  from  the 
eastern  through  the  western  provinces,  which  had  in  all  former  experiences  been 
exempt  from  invasion.  It  was  when  the  burning  cane  fields  reddened  the  sky  in 
the  provinces  of  Matanzas,  Havana,  and  Pinar  del  Rio,  and  the  ruddy  glare  was  dis- 
cerned from  the  streets  of  Havana  and  the  decks  of  steamers  on  the  Gulf,  that  the 
great  military  chieftain  and  pacificator  of  Spain,  Martinez  Campos,  who  had  hastened 
to  the  scene  of  former  exploits  to  close  up  the  insurrection  at  once,  was  recalled; 
and  this  seemed,  to  thoughtful  men,  to  <leclare  beyond  dispute  the  loss  to  Spain  of 
the  island. 

The  successor,  after  a  short  interval,  of  Campos  ( Weyler)  has  occupied  about  the 
same  time  with  substantially  the  same  results.  Spain  has  made  terrible  sacrificeat 
and  the  insurrection  continues.    *    *    * 

It  was  in  the  month  of  February  (1896)  that  the  Weyler  administration  began,  and 
now  it  is  December — ten  months  passeil — and  we  hear  again  that  the  Captain-General 
is  about  to  suppress  the  insurrection  in  Pinar  del  Rio  and  Habana  and  Matanzas 
provinces,  in  the  order  in  which  they  are  named,  and  then  there  is  to  be  sugar  grind- 
ing, Spanish  reform,  and  a  rule  of  beneficence;  but  the  reports,  so  far  as  they  are  intel- 
ligible and  within  the  limitations  of  reasonable  authenticity,  do  not  prepare  us  for  the 
immediate  appearance  of  the  repeatedly  promised  results.  The  two  great  features  of 
the  Cuban  war  have  been  the  raid  of  Gomez,  taking  the  island  lengthwise  lasc  year, 
and  the  fight  of  Maceo  this  year  in  the  western  province.  The  Spanish  nation  has 
made  great  sacrifices,  sparing  neither  men  nor  money.  Indeed,  the  power  and  per- 
sistence displayed  by  Spain  have  been  remarkable,  and  show  a  greater  vitality  than 
we  were  prepared  to  observe.  The  army  now  in  Cuba,  with  the  volunteers,  still 
50,000  strong— the  whole  200,000  men— would  Ix?  formidable  in  the  fields  of  Europe, 
but  seems,  as  a  rule,  helpless  in  the  deep-mud  roads  and  terrible  jungles  and  the 
swamp  and  mountain  ambuscades  of  Cuba,  especially  in  the.  rainy  season,  which  is 
two-thirds  of  the  time.     (The  Story  of  Cuba,  pp.  581-583.) 

This  will  not  be  a  ten  years'  war.  It  is  too  fast  and  furious  to  last  so  long.  The 
tedious  struggle  from  1868  to  1878  was,  in  its  most  important  manifestations,  confined 
to  two  provinces,  and  those  of  the  extreme  east,  and  of  the  least  importance  to  agri- 
culture and  commerce  of  the  six  modern  divisions  of  the  island.     *    *    ♦ 

This  war  is  another  affair.  The  military  forces  engaged  are  three  times  as  large  on 
both  sides  as  they  were  when  they  reached  their  maximum,  l)efore  Campos  suc- 
c«ede<l  in  arranging  the  truce  of  Zanjon.  The  p>olicy  of  Gomez  has  been  this  time  to 
force  conclusions,  and  the  way  he  reduces  Spanish  resources  is  obvious.     First,  the 
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armies  of  the  Spaniards  are,  with  tlie  volunteers  and  the  guerrilla  bands,  nearly 
200,000,  and  they  can  not  live  off  the  country,  as  it  has  been  swept  with  fire,  despoiled 
of  labor,  and  deprived  of  domestic  animals.  The  food  supplies  must  come  from 
abroad  and  are  found  especially  in  Spain  and  the  United  States;  and  expenses,  it  is 
thus  accountable,  are  greatly  in  excess  of  all  former  periods.     *    *    * 

The  policy  of  Gomez  has  been  to  make  the  war  a  matter  of  urgency.  He  is,  as 
Lord  Randolph  Churchill  said  of  Mr.  Gladstone,  "an  old  man  in  a  hurry,"  and  he 
wants  the  fight  fought  before  the  famine  comes.  He  responded  to  Spain's  imposing 
military  forces  aggressively,  and  there  were  two  purposes  in  the  character  he  gave 
his  campaigning.  The  first  was  to  abolish  the  Cuban  revenues  of  Spain  by  stopping 
the  grinding  of  cane,  and  at  first  he  only  fired  enough  cane  fields  to  give  notice  that 
sugar  production  was  inconsistent  ^ith  the  Cuban  struggle  for  liberty.  Sei^ond,  the 
discontinuance  of  the  ordinary  occupations  of  labor  on  the  sugar  plantations  set  free 
for  war  purposes  multitudes  of  strong  men,  and  they  ground  their  machetes,  con- 
scripted horses  and  mules,  and  set  forth  soldiers  of  fortune  and  freedom.  It  was 
with  these  men  the  celebrated  raid  of  November  last  was  made,  and  that,  with  the 
aid  of  the  ultra  Spaniards,  who  demanded  inhumanity,  overthrew  Campos  and  sub- 
stituted Weyler.     (Story  of  Cuba,  pp.  412-414,  Halstead.)     ♦    *    * 

De  Lome  said  further  that  "without  military  success  nothing  could  be  accom- 
plished;" and  there  has  been  no  considerable  military  success  on  either  side.  The 
insurgenta  must  win  if  the  aggressions  of  Spain  are  all  failures.  The  season  rapidly 
passes  when  military  operations  on  a  large  scale  are  practicable,  and  the  fourth  year 
of  the  war  promises  a  continuation  of  incronsequent  effort,  but  it  is  reported  that  rein- 
forcements of  several  thousand  Spaniards  are  on  the  way  over  the  tea.  Both  sides 
are  feeling  that  a  crisis  is  at  hand,  and  claiming  to  do  more  fighting  than  usual,  but 
all  the  reports  are  unreliable,  and  the  war  drags  on  tediously,  and  if  it  were  possible 
for  Spain  to  conquer  Cuba,  it  would  be  at  the  expense  of  her  ruin.  (Story  of  Cuba, 
p.  635. ) 

While  this  history  was  written  under  circumstances  that  rendered 
accuracy  of  detail"?  difficult,  it  is  regarded  by  the  Commission  as  a  reli- 
able exposition  of  the  general  conditions  that  obtained  in  Cuba  during 
the  insurrection,  and  it  is  only  general  conditions  that  need  be  regarded 
in  passing  upon  the  issue  under  consideration.  Nor  can  the  Com- 
mission ignore  the  account  of  the  military  operations  given  by  Seiior 
Quesada  in  his  histoiyof  that  war,  though  written  by  a  partisan  advo- 
cate of  the  insurgent  cause.  Agreeing  as  it  does  with  what  are  estab- 
lished facts,  his  history  of  ('uba  is  entitled  to  high  consideration. 

In  his  contribution  to  the  historical  work,  Cuba's  Struggle  Against 
Spain,  Colonel  Roosevelt  says: 

Early  in  June  (lomez  invaded  the  province  of  Puerto  Principe  and  in  a  few  days 
there  was  a  general  uprising  throughout  the  province.  The  Marquis  of  Santa  Lucia, 
an  ex -Cuban  president,  joined  the  insurgents,  whose  ranks  were  daily  increasing,  and 
active  hostilities  were -carried  on,  a  regular  campaign  on  each  side  being  commenced. 
The  orders  of  Gomez  to  his  followers  w^ere  to  attack  all  small  Spanish  posts  and 
secure  arms,  to  destroy  railroad  and  telegraph  lines,  Spanish  forts,  or  buildings  where 
resistance  was  made,  to  destroy  all  crops  or  mills  whose  owners  refused  to  contribute 
to  the  Cuban  war  fund,  and  to  keep  on  the  defensive  unless  they  could  fight  at  great 
advantage. 

Campos's  orders  were  to  protect  sugar  estates  and  railroads,  to  attack  unless  the 
enemies  forces  were  three  to  one,  to  release  all  rebels  who  surrendered  unless  they 
held  rank  as  officers,  and  to  keep  the  towns  supplied  with  provisions. 
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The  rainy  season  did  not  put  an  end  to  the  conflict,  although  the  Spanish  troops 
suffered  severely  from  the  tropical  climate.  The  first  serious  check  given  to  the 
royal  troops  was  at  the  battle  of  Bayamo,  July  12,  where  General  Santocildes  wa« 
killed.  The  fighting  was  long  and  bloody;  the  insurgent  forces  were  skillfully  man- 
aged by  Maceo,  and  they  claimed  to  have  killed  and  disabled  300  Spaniards.  The 
immediate  presence  and  good  generalship  of  Campos  alone  saved  the  army  from  a 
disastrous  rout.  In  August,  the  revolt  had  spread  to  the  Santa  Clara  Province,  a 
rich,  level  district,  where  many  Americans  owned  property,  and  Gomez  w^as  prepar- 
ing to  invade  the  western  provinces.  Late  in  this  month,  the  expedition  of  Rolof 
and  Rodriquez,  from  Key  West,  Fla.,  landed  on  the  shores  of  Santa  Clara  P*rovince; 
and  before  long  the  insurgents  were  traversing  the  provinces  of  Matanzas,  Hal)ana, 
and  Pinar  del  Rio,  a  portion  of  the  island  heretofore  regarded  as  sacred  from  the  torch 
of  insurrection.  The  revolutionary  government  elected  the  Marquis  of  Santa  Lucia 
president,  and  Bartolome  Masso,  vice-president;  Maximo  Gomez  was  confirmed  as 
general  in  chief  of  the  liberating  army;  and  Antonio  Maceo,  general  in  chief  of  the 
invading  army,  with  the  rank  of  lieutenant-general.  After  the  defeat  of  (leneral 
Suarez  V^aldez  by  Gomez,  (General  Pando  was  sent  over  from  Spain  with  30,000  men. 

The  favorite  method  of  repressing  the  Cubans  seems  to  have  been  the  cont^truction 
of  the  trocha,  a  kind  of  fortified  wall  which  the  Spaniards  seemed  to  regard  b»  im- 
pregnable, but  to  their  surprise  it  was  broken  through,  and  by  the  end  of  the  rainy 
season  the  rebel  army  was  swarming  over  the  western  provinces.  November  17, 
Maceo,  with  a  force  of  1,900  men,  defeated  (ieneral  Navarro  near  the  city  of  Santa 
Clara,  and  (iomez  won  another  victory  in  the  same  neighborhood  November  19  and 
20.  General  Campos  made  a  stand  at  Coliseo,  in  Matanzas  Province,  and  met  with 
severe  check.  Gomez  attacked  him  with  7,000  men,  and  being  reenforced  by  1,500 
insurgents,  he  made  a  bold  charge,  at  the  same  time  firing  a  (^ane-field  in  which  the 
Spanianis  attempted  to  make  a  flank  movement,  and  thus  driving  them  back  to 
Havana  Province.  This  victory  enabled  the  insurgents  to  carry  the  war  to  the  ver\- 
gate,s  of  Havana,  for  the  burning  fields  fired  by  them  could  l)e  seen  from  the  city, 
and  before  the  end  of  the  year  1895,  Maceo  had  a  large  force  massed  in  the  pTX)vince 
of  Pinar  del  Rio,  west  of  Havana. 

The  extent  and  consequences  of  the  insurrection  became  so  abirming  that  Campos 
was  recalled  January  17,  1896,  and  (general  Weyler,  a  man  with  a  reputation  for 
great  sternness  and  severity,  was  sent  to  take  his  place. 

Senator  Henry  Cibot  Lodsre,  in  his  history,  The  War  with  Spain, 
says  (at  pa^es  I'l-l-^): 

There  is  no  nee<l  to  trace  here  the  history  of  this  last  insurrection.  The  insui^nt« 
formecl  a  government,  carried  on  a  vigorous  guerrilla  warfare,  swept  over  the  island 
from  Santiago  to  the  outskirts  of  Habana  and  into  Pinar  del  Rio,  and  soon  held  sway 
over  most  of  the  provinct^s  outside  the  towns.  They  fought  better,  and  Mere  better 
led,  by  partisim  chiefs  like  Maceo  and  (iarcia,  than  ever  l)efore.  But  the  head  and 
front  of  the  rebellion  was  Maximo  Gomez,  a  man  of  marked  ability  and  singular 
tenacity  of  jiurpose.  His  plan  was  to  refuse  all  compromises,  to  distribute  his  fol- 
lowers in  detache<l  bands,  to  fight  no  pitched  battles,  but  incessant  skirmishes,  to 
ravage  the  country,  destroy  the  possibility  of  revenue,  and  win  in  the  end  either 
through  the  financial  exhaustion  of  Spain  or  by  the  intervention  of  the  United  States, 
one  of  which  results  he  lK*lieved  must  come  if  he  could  only  hold  on  long  enough. 
His  wisilom,  i)ersistence,  and  courage  have  all  been  justifies!,  for  the  result*  have 
come  aa  he  exi>ectt»d,  and  the  rest  of  the  story  is  to  be  found  in  the  course  of  events 
in  the  I'nited  States. 

When  the  insurrection  of  1895  broke  out  it  excited  at  first  but  a  languid  interest 
among  the  people  of  the  Ignited  States,  who  are  only  too  well  accustomed  to  revolu- 
tions in  Spanish- American  countries.     It  soon  waa  api)arent,  however,  that  this  was 
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not  an  oniinary  South  American  revolution;  that  the  Cubans  were  fighting  the  old 
fight  of  America  to  be  free  from  Europe;  that  they  were  in  desperate  earnest,  would 
accept  no  compromises,  and  would  hold  on  to  the  bitter  end.  Then,  too,  a  few 
months  sufficed  to  show  that  this  time  the  Cubans  were  well  led,  that  their  forces 
were  united,  that  they  w^ere  not  torn  with  factional  strife,  and  that  they  were  pursu- 
ing an  intelligent  and  well-considereil  plan.  Interest  in  the  United  States  began  to 
awaken,  and  grew  rapidly  as  the  success  of  the  Cuban  anns  became  manifest.  In 
the  ten  years'  war  the  insurrection  never  spread  beyond  the  hill  country  of  the 
extreme  east.  Now,  in  six  months,  the  province  of  Santiago,  except  for  the  seaports, 
had  fallen  into  Cuban  control,  and  the  Cuban  forces  marched  westward,  taking  po^ 
session  of  all  the  rural  districts  as  far  as  Habana. 

«  «  *  »  -^r  *  •»■ 

Pages  15  and  1(5: 

The  war  did  not  die  out,  as  the  opponents  of  Cuba  confidently  predicted  that  it 
would,  in  the  courseof  a  month.  On  the  contrary,  itcontinue<l;  the  insurgents  were 
successful  in  their  plan  of  campaign;  they  kept  gaining  ground  and  getting  a  more 
and  more  complete  control  of  the  interior  of  the  island.  On  July  13, 1895,  the  battle 
of  Bayamo  was  fought — the  only  considerable  action  of  the  war,  for  (iomez  avoided 
steadily  all  stricken  fields.  At  Bayamo,  however,  he  won  a  decisive  victory*,  and 
Martinez  Campos,  who  barely  escaped,  was  forced  to  resign,  and  was  recalled  fix 
months  later.  *  *  *  The  insurgents  (X)ntinued  their  operations  without  serious 
check;  they  broke  through  the  trochas,  swarmed  into  Pinar  del  Rio,  wandered  at 
will  about  the  country,  and  carried  their  raids  even  into  the  suburbs  of  Habana. 

Page  18: 

It  was  apparent  to  all  but  the  most  prejudiced  that  even  if  the  insurgents  could  not 
drive  the  Spaniards  from  Cuba,  the  island  was  lost  to  Spain.  With  200,000  soldiers 
in  1897  Spain  had  utterly  and  miserably  failed  to  put  down  the  rebels,  who  never 
had  in  arms,  in  all  parts  of  the  island,  over  35,000  men. 

But  it  is  not  to  these  histories  alone  that  the  Commission  looks  for 
the  recoixl  of  the  controlling  facts  of  the  insurrection  in  Cuba.  The 
authorities  agree  that  ^Mt  is  not  essential  in  order  that  courts  may 
exercise  the  function  of  judicial  notice  that  the  facts  in  question 
should  have  been  formally  recorded  in  any  written  history  or  book  of 
science/'  (Am.  and  Eng.  End.  of  Law,  vol.  17,  p.  8i>r>,  and  cited 
cases);  and  that  "where  the  subject  is  a  proper  one  for  judicial  notice, 
the  judges  may,  in  order  to  accurately  inform  themselves,  resort  to 
such  credible  and  trustworthy  sources  of  information  as  are  available" 
(Am.  and  Eng.  End.  of  Law,  Vol.  17,  p.  901,  and  cases  cited).  For 
reasons  so  well  known  that  they  need  not  be  repeated  here,  the  hostil- 
ities in  Cuba  were  a  source  of  anxious  concern  to  the  United  States 
and  every  dojbail  of  the  struggle  was  noted  by  this  Government,  <vhose 
interest  in  its  results  was  second  only  to  that  of  Spain.  The  action  of 
the  Congress,  the  diplomatic  correspondence,  state  papers,  and  execu- 
tive documents  of  this  Government  are  a  rich  contribution  to  the 
history  of  the  Cuban  rebellion,  and  to  these,  as  well  as  to  all  other 
reliable  sources,  it  is  the  province  and  duty  of  the  Commission  to  turn 
for  information. 
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A  concurrent  resolution  was  passed  by  the  Senate  (February  28, 
1896,  by  a  vote  of  07  yeas  and  6  nays)  and  by  the  House  of  Represent- 
atives (April  6,  1896,  by  a  vote  of  247  yeas  and  27  nays),  as  follows: 

Resolved  J  That,  in  the  opinion  of  Congress,  a  condition  of  public  war  existi^  between 
the  Government  of  Spain  and  the  government  proclaimed  and  for  some  time  main- 
tained by  force  of  arms  by  the  people  of  Cuba;  and  that  the  I'nited  States  of  America 
should  maintain  a  strict  neutrality  between  the  contending  powers,  according  to  each 
all  the  rights  of  belligerents  in  the  ports  and  territory  of  the  United  State**. 

Resolved  further.  That  the  friendly  oflSces  of  the  United  Statea  should  be  offered  by 
the  President  to  the  Spanish  Government  for  the  recognition  of  the  independence  of 
Cuba.     (Congressional  Record  of  Apr.  6,  1896,  vol.  28,  p.  3627.) 

Secretary  Olney  wrote  to  Minister  de  Lome  April  4,  1896,  a.s  fol- 
lows: 

The  last  preceding  insurrection  lasted  for  ten  years,  and  then  was  not  subdue<l, 
but  only  succumbed  to  the  influence  of  certain  promised  reforms.  Where  is  found 
the  promise  that  the  present  rebellion  will  have  a  shorter  lease  of  life,  unless  the 
end  is  sooner  reached  through  the  exhaustion  of  Spain  herself?  Taught  by  experi- 
ence, Spain  wisely  undertook  to  make  its  struggle  with  the  present  insurrection 
short,  sharp,  and  decisive;  to  stamp  it  out  in  its  very  beginnings  by  concentrating 
upon  it  large  and  well-organized  armies — armies  infinitely  superior  in  numl)ers,  in 
discipline,  and  in  equipment  to  any  the  insurgents  could  oppose  to  them. 

Those  armies  were  put  under  the  command  of  its  ablest  general,  as  well  as  its  most 
renowne<l  statesman — of  one  whose  very  name  was  an  assurance  to  the  insurigents 
both  of  the  skillful  generalship  with  which  they  would  be  fought  and  of  the  reason- 
able and  liberal  temper  in  which  just  demands  for  redress  of  grievances  would  be 
received.  Yet  the  efforts  of  Campos  seem  to  have  utterly  failed,  and  his  8Ucce«?or,  a 
man  who,  rightfully  or  wrongfully,  seems  to  have  intensified  all  the  acerbities  of 
the  struggle,  is  now  being  reenforced  with  additional  troops.  It  may  well  be  feared, 
therefore,  that  if  the  prcFent  is  to  l)e  of  shorter  duration  than  the  last  insurrection, 
it  will  be  l)ecause  the  end  is  to  come  sooner  or  later  through  the  inability  of  Spain 
to  prolong  the  conflict,  and  through  her  abandonment  of  the  island  to  the  hetero- 
geneous combination  of  elements  and  of  races  now  in  arms  against  her.  ( For.  Rel. 
U.  S.,  1897,  pp.  542,  543.) 

July  If),  1897,  Secretary  Sherman,  in  his  instructions  to  Minister 
Woodford,  said: 

Beginning  in  February,  1895,  in  an  uprising  which,  like  the  previous  insurrei'tion 
of  Yara,  was  local  and  unorganized,  the  movement  rapidly  spread  until,  on  the  27th 
of  that  month,  the  superior  authority  of  the  island  deemed  it  necessary  to  issues 
proclamaticm  declaring  the  rich  and  populous  districts  about  Matanzas,  and  Santiago 
de  Cuba  in  a  **  state  of  siege.'*  Thereafter,  notwithstanding  the  extensive  military 
operations  undertaken  to  crush  the  revolt,  and  despite  the  unprecedented  exertions 
put  forth  by  Spain  and  the  armies  and  treasure  poured  into  the  disturbed  territory, 
the  conflict  extended  over  the  greater  part  of  the  island  and  invade<l  the  western 
provinces,  which  the  insurrection  of  Yara  had  failed  to  arouse. 

For  more  than  two  years  a  wholly  unexampled  struggle  has  raged  in  Cuba  between 
the  di8contente<l  native  population  and  the  mother  power.  Not  only  has  its  attend- 
ant ruin  spread  over  a  larger  area  than  in  any  previous  contest,  but  its  effects  have 
been  more  widely  felt  and  the  cost  of  life  and  treasure  to  Spain  has  been  far  greater. 
The  strife  continues  on  a  footing  of  mutual  destruction  and  devastation.     ♦    ♦    ♦ 

The  question  arises,  then,  whether  Spain  has  not  already  had  a  reasonable  time 
to  restore  peace  and  been  unable  to  do  so,  even  by  the  concentration  of  her  resources 
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and  measures  and  unparalleled  severity,  which  have  received  very  general  con- 
demnation. The  methods  which  Spain  has  adopted  to  wage  the  fight  give  no  pros- 
pect of  immediate  peace  or  of  a  stable  return  to  the  conditions  of  prosperity  which 
are  essential  to  Cuba  in  its  intercourse  with  its  neighbors.  Spain's  inability  entails 
upon  the  United  States  a  degree  of  injury  and  suffering  which  can  no  longer  be 
ignored    ♦    *    *      (For.  Rel.  T.  S.,  1898,  pp.  558-560.) 

On  June  12,  1895,  President  Cleveland  issued  this  proclamation  to 
the  people  of  the  United  States: 

Whereas  the  island  of  Cuba  is  now  the  seat  of  serious  civil  disturbances,  accom- 
panied by  anned  resistance  to  the  authority  of  the  established  (lovemment  of  Spain, 
a  power  with  which  the  T'uited  States  are  and  desire  to  remain  on  terms  of  peace 
and  amity;  and 

Whereas  the  laws  of  the  United  States  prohibit  their  citizens,  as  well  as  all  others 
being  within  and  subject  to  their  jurisdiction,  from  taking  part  in  such  disturbances 
adverse  to  such  established  Government,  by  accepting  or  exercising  commissions  for 
warlike  service  against  it,  by  enlisting  or  procuring  others  to  enlist  for  such  service, 
by  fitting  out  or  arming  or  procuring  to  be  fitted  out  and  armed  ships  of  war  for  such 
ser\ice,  by  augmenting  the  force  of  any  ship  of  war  engaged  in  such  service  and 
arriving  in  a  i>ortof  the  United  States,  and  by  setting  on  foot  or  providing  or  prepar- 
ing the  means  for  military  enterprises  to  be  carried  on  from  the  United  States  against 
the  territory  of  such  (government: 

Now,  therefore,  in  recognition  of  the  laws  aforesaid,  and  in  discharge  of  the  obli- 
gations of  the  United  States  toward  a  friendly  power,  and  as  a  measure  of  precaution, 
and  to  the  end  that  citizens  of  the  United  States  and  all  others  within  their  jurisdic- 
tion may  be  deterred  from  subjecting  themselves  to  legal  forfeitures  and  penalties, 
I,  Grover  Cleveland,  President  of  the  United  States  of  America,  do  hereby  admonish 
all  such  citizens  and  other  persons  to  abstain  from  every  violation  of  the  laws  herein- 
before referred  to,  and  do  hereby  warn  them  that  all  violations  of  such  laws  will  be 
rigorously  prosecuted;  and  I  do  hereby  enjoin  upon  all  officers  of  the  United  States 
chai^ged  with  the  execution  of  said  laws  the  utmost  diligence  in  preventing  violations 
thereof  and  in  bringing  to  trial  and  punishment  any  offenders  against  the  same. 
(Messages  of  the  Presidents,  vol.  9,  p.  591.) 

President  Cleveland,  in  his  annual  message  of  December  2,  1895, 
referred  to  the  Cuban  insurrection  as  follows: 

An  insurrection  in  some  respects  more  active  than  the  last  preceding  revolt,  which 
continued  from  1868  to  1878,  now  exists  in  a  large  part  of  the  eastern  interior  of  the 
island,  menacing  even  some  populations  on  the  coast.  Besides  deranging  the  com- 
mercial exchanges  of  the  island,  of  which  our  country  takes  the  predominant  share, 
this  flagrant  condition  of  hostilities,  by  arousing  sentimental  sympathy  and  inciting 
adventurous  support  among  our  people,  has  entailed  earnest  effort  on  the  part  of  this 
Government  to  enforce  obedience  to  our  neutrality  laws,  and  to  prevent  the  territory 
of  the  United  States  from  being  abused  as  a  vantage  ground  from  which  to  aid  those 
in  arms  against  Spanish  sovereignty.  *  *  *  Though  neither  the  warmth  of  our 
people's  sympathy  with  the  Cuban  insurgents,  nor  our  loss  and  material  damage  con- 
sequent upon  the  futile  endeavors  thus  far  made  to  restore  peace  and  order,  nor  any 
shock  our  humane  sensibilities  may  have  received  from  the  cruelties  which  appear 
to  especially  characterize  this  sanguinary  and  fiercely  conducted  war,  have  in  the 
least  shaken  the  determination  of  the  Government  to  honestly  fulfill  every  interna- 
tional obligation,  yet  it  is  to  be  earnestly  hoped,  on  every  ground,  that  the  devasta- 
tion of  armed  conflict  may  speedily  be  stayed,  and  order  and  quiet  restored  to  the 
distracted  island,  bringing  in  their  train  the  actix-ity  and  thrift  of  peaceful  pursuits. 
(Messages  of  the  Presidents,  vol.  9,  p.  636.) 
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In  his  fourth  annual  me88age,  dated  December  7,  1896,  President 
Cleveland  says: 

The  insurrection  in  Cuba  still  continues  with  all  ita  perplexities.  It  is  difficult  to 
perceive  that  any  progress  has  thus  far  been  made  toward  the  pacification  of  the 
island  or  that  the  situation  of  affairs  as  depicted  in  uiy  last  annual  message  has  in 
the  least  improved.  If  Spain  still  holds  Havana  and  the  seaports  and  all  the  consid- 
erable towns,  the  insurgents  still  roam  at  will  over  at  least  two-thirds  of  the  island 
country.  If  the  detennination  of  Spain  to  put  down  the  insurrection  seems  but  to 
strengthen  with  the  lapse  of  time,  as  is  evinced  by  her  unhesitating  devotion  of 
largely  increased  military  and  naval  forces  to  the  task,  there  is  much  reason  to 
believe  that  the  insurgents  have  gained  in  point  of  numbers  and  character  and 
resources  and  are  none  the  less  inflexible  in  their  resolve  not  to  succumb  without 
practically  securing  the  great  objects  for  which  they  took  up  arms.     ♦    *    ♦ 

But  the  reasonableness  of  a  requirement  by  Spain  of  unconditional  surrender  on 
the  part  of  the  insurgent  Cubans  before  their  autonomy  is  conceded  is  not  altogether 
apparent.  It  ignores  important  features  of  the  situation — the  stability  two  years' 
duration  has  given  to  the  insurrection;  the  feasibility  of  \\»  imlefinite  prolongation 
in  the  nature  of  things,  and,  as  shown  by  past  experience,  the  utter  and  imminent 
ruin  of  the  island  unless  the  present  strife  is  speedily  composed.  ♦  ♦  ♦  (Mes- 
sages of  the  Presidents,  vol.  9,  p.  716.) 

President  McKinley,  in  his  message  to  Congress  of  December  6, 
181)7,  says: 

The  present  insurrection  in  Cuba  broke  out  in  February,  1895.  It  is  not  my  pur- 
pose at  this  time  to  recall  its  remarkable  increa.se  or  to  characterize  its  tenaciou- 
resistance  against  the  enormous  forces  massed  against  it  by  Spain.  The  revolt  and 
the  efforts  to  subdue  it  carried  <le8truction  to  every  quarter  of  the  island,  developing 
wide  proportions  and  defying  the  efforts  of  Spain  for  its  suppression.  (Messages  of 
the  President^  vol.  10,  p.  128.) 

The  following  is  from  President  McKinle^^'s  message  of  April  11, 

1898: 

Since  the  present  revolution  began  in  February,  1895,  this  country  has  seen  the 
fertile  domain  at  our  threshold  ravaged  by  lire  and  sword  in  the  course  of  a  struggle 
une(iualed  in  the  history  of  the  island  and  rarely  paralleled  as  to  the  numl>er8  of  the 
combatants  and  the  bitterness  of  the  contest  by  any  revolution  of  motiern  time$ 
where  a  (lei>endent  people  striving  to  be  free  have  been  opposed  by  the  power  of  the 
sovereign  State. 

Our  people  have  beheld  a  once  prosperous  community  reduced  to  comparative  want, 
its  lucrative  commerce  virtually  paralyzed,  its  exceptional  productiveness  diminished, 
its  fields  laid  waste,  it«  mills  in  ruin,  and  its  people  i>erishing  by  tens  of  thousands 
from  hunger  and  destitution.     *    *    * 

The  war  in  Cuba  is  of  such  a  nature  that  short  of  subjugation  or  extermination  a 
final  victory  for  either  side  seems  impracticable.  The  alternative  lies  in  the  ph>-g- 
ical  exhaustion  of  the  one  or  the  other  party,  or  perhaps  of  both — a  condition  which 
in  effect  ended  the  ten  years'  war  by  the  truce  of  Zanjon.  (Messages  of  the  Presi- 
dent«,  vol.  10,  p.  143.) 

When  it  is  considered  that  these  messages  of  the  Chief  Executive, 
fraught  with  matters  of  gmvcst  concern  to  this  nation  and  itscitizeas, 
were  not  only  communicated  to  the  representatives  of  the  people  in  the 
Congress,  but  were  published  to  the  world  by  the  press  of  the  country. 
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it  is  idle  to  argue  that  the  public  were  not  educated  in  the  knowledge 
of  the  conditions  that  obtained  in  Cuba  during  the  insurrection  and 
the  attitude  and  critical  relations  of  the  United  States  thereto. 

Again,  in  applying  the  doctrine  of  judicial  knowledge  to  historical 
faet^,  the  highest  courts  have  repeatedly  decided  that  *^  Courts  take 
judicial  notice  of  the  events  constituting  the  history  of  the  country,  as 
well  as  of  transactions  and  objects  intimately  connecU>d  therewith." 
(Am.  and  Eng.  End.  of  Law,  p.  907,  and  cases  cit^d  in  notes.)  Also 
'*of  the  existence  of  a  war  in  which  their  country  is  involved,  and  of 
the  facts  of  public  history  connected  with  its  origin,  progress,  and 
conclusion. "     ( IhnL ) 

For  many  years  the  history  of  Cuba  has  been  interwoven  with  that 
of  our  own  country.  So  involved  have  been  the  political  and  business 
interests  of  this  Government  and  its  citizens  in  the  affairs  of  that 
island  that  no  history  of  this  country  will  be  complete  that  does  not 
include  the  record  of  events  in  Cuba  and  their  relation  to  the  United 
States  during  the  last  half  of  a  century. 

As  early  as  1854  the  Ostend  manifesto  declared — 

The  intercourpe  which  its  [Cuba's]  proximity  to  our  coast  begets  and  encourages 
between  them  and  the  citizens  of  the  United  States  has,  in  the  progress  of  time,  so 
united  their  interests  and  blended  their  fortunes  that  they  now  look  upon  each  other 
as  if  they  were  one  people  and  hati  but  one  destiny. 

The  late  revolution  especially  appealed  to  the  sentiment  and 
sympathy  of  all  classes,  who  watched  with  unabated  interest  the 
determined  struggle  of  the  island  for  independence,  and  the  desperate 
resistance  of  Spain,  spurred  on  by  the  threatened  loss  of  her  colonies 
in  the  West  Indies  and  the  humiliation  such  loss  would  bring  to  that 
ancient  and  proud  monarchy.  But  it  was  more  than  sentiment  that 
moved  the  United  States  to  active  interest  and  finally  to  intervention. 
It  was  the  disastrous  effect  of  the  hostilities  upon  the  commerce  of  this 
country,  the  expense  and  embarrassments  incident  to  the  maintenance 
of  neutrality,  the  contagion  to  which  this  country  was  exposed  grow- 
ing out  of  the  unsanitary  condition  of  Cuba,  the  devastation  of  the 
vast  property  interests  of  American  citizens  in  the  island,  and  the 
suffering  and  deprivation  entailed  upon  all  classes  of  noncombatants 
by  the  methods  of  warfare  adopted  by  both  the  insurgent  and  Spanish 
armies,  and,  above  all,  the  demonstrated  inability  of  Spain  after  three 
years  of  determined  but  futile  effort  to  subdue  the  insurrection  or 
keep  it  within  reasonable  control.  These  were  the  conditions  that 
caused  the  United  States  to  declare  war  against  Spain.  These  condi- 
tions were  notorious  and  well  understood  by  the  people  of  this 
country.  The  absurdity  involved  in  holding  that  a  nation  may  go  to 
war  without  the  public,  to  whom  it  must  look  for  l>oth  moral  and 
physical  support,  being  familiar  with  the  reasons  therefor  is  too 
apparent  to  require  elucidation. 
S.  Doc.  25 4 
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The  doctrine  of  judicial  knowledge  being  founded  upon  the  &K)und 
principle  that  it  is  unnecessary  and  inexpedient  to  require  proof  of 
that  which  is  or  should  be  generally  known,  if  the  facts  under  con- 
sideration are  matters  of  common  knowledge,  it  is  immaterial  from 
what  source  such  knowledge  is  derived.  The  Commission  can  not 
resist  the  conclusion  that  the  controlling  facts  of  the  war  in  Cuba  are 
impressed  upon  the  public  mind  through  the  multifarious  channels  of 
information  open  to  all  who  keep  in  touch  with  the  progress  of  events, 
and  that  the  dramatic  agencies  which  created  a  new  nation,  a  new 
republic,  in  the  Western  Hemisphere  are  known  to  the  world.  Para- 
phrasing the  language  of  Mr.  Halstead:  Cuba  was  a  splendid  stage  on 
which  was  performed  the  last  act  of  the  drama  of  Spain  in  America. 
It  was  Spain's  war  with  her  children.  All  nations  were  spectators — 
our  own  with  the  greater  share  of  interest  and  sympathy. 

As  there  is  an  undoubted  qualification  of  this  i*ule  which  provides 
that  a  court's  right  to  take  judicial  notice  is  circumscribed  by  the  lim- 
its of  its  jurisdiction,  every  tribunal  exercising  the  right  should  be 
careful  to  guard  against  its  infraction.  The  jurisdiction  of  certain 
courts  is  defined  by  geographical  lx)undaries,  while  that  of  others, 
unfettered  by  such  a  limitation,  follows  the  subject-matter  over  which 
its  right  of  adjudication  extends.  A  typical  illustration  of  the  latter 
class  are  courts  of  admiralty,  whose  jurisdiction,  necessarily  reaching 
beyond  the  geographical  boundaries  of  the  nation  to  which  they  belong, 
is  as  wide  as  the  area  of  the  high  seas.  It  was  therefore  held  by  a 
court  of  admiralty  of  the  United  States  in  the  cases  of  the  Peterhof 
{Blfitch,  Prize  Cam^,  463)  that  it  would  take  judicial  notice  of  the  loca- 
tion of  a  foreign  city  with  reference  to  a  bar  in  a  river  whi(*h  vessels 
of  a  specific  draft  could  not  cross.  As  this  Commission  has  been 
charged  with  the  duty  of  administering  international  law  in  reference 
to  a  subject-matter  lying  beyond  the  geographical  boundaries  of  the 
United  States,  it  can  not  doubt  that,  like  other  courts  charged  with 
the  administration  of  the  same  law,  the  limits  of  its  jurisdiction  must 
be  determined  not  by  geographical  boundaries,  but  by  the  ^/^?^^  of  the 
subject-matter  to  which  its  power  of  adjudication  extends. 

This  Commission  will  therefore  take  judicial  notice  that  the  insur- 
rection in  Cuba,  which  resulted  in  intervention  by  the  United  States 
and  in  war  between  Spain  and  the  United  States,  passed  from  the  first 
beyond  the  control  of  Spain,  and  so  continued  imtil  such  intervention 
and  war  took  place. 

But  it  is  argued  by  counsel  for  claimants  that  if  a  petition  contains 
facts  the  proof  of  which  would  apparently  entitle  the  plaintiff  to 
recover,  upon  demurrer  thereto  a  court  can  not  read  into  the  petition 
additional  facts  of  which  it  has  judicial  knowledge,  and  thereby  render 
the  pleading  insufficient  in  law;  that  the  application  of  such  knowle<lge 
can  be  made  only  to  annul  a  false  allegation  of  the  petition.     This* 
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contention  of  counsel,  reduced  to  its  logical  conclusion,  is  that  not- 
withstanding the  Commission  knows  now  that  no  recovery  can  be  had 
on  a  petition,  nor  upon  proof  of  its  allegations,  yet  it  is  powerless  to 
act  until  an  answer  is  filed  and  the  issue  of  facts  submitted  on  the 
proofs,  the  procuring  of  which,  from  the  nature  of  the  cases,  will 
involve  great  labor  and  expense  to  both  claimants  and  defendanL^jNo|: 
until  then  can  the  Commission,  by  the  application  of  fac^iuiiuuuijiy 
known  from  the  beginning,  decide  that  no  recovery  cw  be  had  mi 
the  petition,  because  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  In  the  opinion  of  the  Commission  this  position  can 
not  be  sustained. 

This  issue  arose  in  the  case,  cited  by  counsel  for  the  Government, 
of  The  People  v.  The  Oakland  Water  Front  Co.  (118  Cal.,  234).  The 
Supreme  Court,  in  its  decision,  says: 

That  this  complaint,  considered  by  itself,  states  a  cause  of  action  is  a  proposition 
that  does  not  admit  of  doubt,  and  the  ruling  of  the  superior  court  sustaining  the  gen- 
eral demurrer  was  not  rested  upon  the  ground  that  its  allegations  were  in  themselves 
insufficient  to  entitle  the  plaintiff  to  any  relief.     *    *    * 

It  is  contended  on  the  part  of  the  appellant  that  the  superior  court  erred  in  hold- 
ing that  it  could  look  beyond  the  face  of  the  complaint  in  ruling  upon  the  demurrer; 
that  the  doctrine  of  judicial  notice  is  only  a  rule  of  evidence,  and  can  not  be  applied 
to  the  construction  of  a  pleading;  that  a  demurrer  admits  the  truth  of  every  fact  that 
is  well  pleaded,  and  that  a  fact  may  be  well  pleaded,  notwithstanding  the  existence 
of  a  valid  law  establishing  conclusively  the  direct  reverse  of  the  matter  alleged. 

We  do  not  think  these  propositions  are  sustainable  either  upon  reason  or  authority. 
The  allegation  of  a  sound  conclusion  of  law  is  always  regarded  as  superfluous  in  plea*l- 
ing,  and  the  allegation  of  an  unsound  conclusion  is  entirely  disregarde<l.  This  is 
undeniably  true  with  respect  to  laws  establishing  general  rules  of  right  or  obligation, 
and  there  is  no  reason  why  it  should  not  be  held  equally  true  in  respect  to  a  law 
which  merely  determines  the  status  of  a  particular  thing.  Why  should  a  general 
demurrer  to  a  complaint  be  overruled  and  the  parties  required  to  proceed  to  the  trial 
of  an  issue  of  fact  when  the  court,  looking  to  a  law  of  which  it  is  bound  to  take  notice, 
can  clearly  see  that  one  of  the  essential  allegations  of  the  complaint  cau  never  by  any 
legal  possibility  be  proved?  What  useful  or  desirable  end  could  be  attained  by  shut- 
ting its  eyes  to  the  certain  event  of  the  litigation  and  putting  the  parties  to  the 
trouble,  delay,  and  expense  of  framing  and  preparing  to  try  issues  which  can  have 
no  influence  upon  the  final  result?  These  questions  answer  themselves  and  make  it 
entirely  clear  that  there  are  no  considerations  of  expediency  or  convenience  to  sup- 
port the  contention  of  appellant.  It  is  also  opposed  to  the  authority  of  more  than 
one  decision  of  this  court. 

The  sensible  reasoning  of  the  court  in  the  above  case  applies  with 
equal  force  to  the  cases  under  consideration. 

But  assuming  that  counsel  are  right  in  their  contention  that  upon 
demurrer  courts  are  limited  in  the  application  of  judicial  knowledge 
to  facts  which  negative  an  allegation  of  the  petition,  this  does  not,  in 
the  judgment  of  the  Commission,  conflict  with  the  application  of  the 
doctrine  in  passing  upon  the  demurrer  under  consideration.  The 
principles  of  law  that  apply  to  the  presentation  and  adjudication  of  a 
claim  for  indemnity  against  a  foreign  nation  for  injuries  inflicted  by 
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the  issues  raised  by  the  demurrer  under  consideration  would,  in  the 
opinion  of  the  Commission,  be  an  abrogation  of  a  power  the  exercise 
of  which  in  these  cases  is  clearly  within  the  rule  governing  the  appli- 
cation of  the  doctrine  of  judicial  notice.  It  would  also  be  an  inex- 
cusable disregard  of  dut}^  imposing  as  it  would  upon  litigants 
unnecessary  burdens  and  conditions  practically  impossible  to  meet. 

The  Commission  does  not  decide  that  during  the  entire  period  of 
time  covered  by  the  insurrection  the  Spanish  Government  was  without 
control  in  every  portion  of  the  island  where  American  citizens  suf- 
fered loss  or  injury  at  the  hands  of  the  insurgents,  nor  that  at  all  times 
and  under  all  circumstances  Spain  made  proper  use  of  her  resources 
to  control,  nor  that  in  all  cases,  or  in  any  case,  she  exercised  that 
degree  of  diligence  in  protecting  the  property  and  persons  of  for- 
eigners imposed  by  treaty  and  the  law  of  nations.     It  is  here  decided 
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only  that  the  Government  of  Spain  was  powerless  to  check  the  continu- 
ing growth  in  numbers,  strength,  and  aggression  of  the  insurgents 
and  to  seriously  impede  the  progress  of  the  revolution  that  resulted  in 
the  independence  of  the  island;  that  from  the  beginning  the  insurrec- 
tion as  a  whole  passed  beyond  the  control  of  Spain,  and  that  at  no 
time  thereafter  did  that  Government  reestablish  its  authority  and 
control  in  the  island. 

Under  these  conditions,  and  appljnng  the  principles  elsewhere  enun- 
ciated by  the  Conmiission,  Spain  having  thus  lost  her  control  over 
the  insurrection  did  not,  as  a  matter  of  international  law,  become 
responsible  for  damages  to  the  persons  or  property  of  foreigners  done 
by  insurgents,  except  in  cases  where  by  the  exercise  of  proper  dili- 
gence on  the  part  of  the  Spanish  authorities  such  damages  could  have 
been  prevented. 
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USE  OF  WAR  MEASURES  TO  SUBDUE  AN  ARMED  INSUR- 
RECTION AND  ITS  LIMITATIONS. 


OFIinON  OF  COMMISSIOHEK  DIEKEMA. 

Commissioner  Diekema:  From  the  citations  and  conclusions  of  the 
Commission  already  set  forth,  it  has  become  evident  that  neither  the 
proportions  which  an  insurrection  may  assume,  nor  the  extent  or 
character  of  the  militar}^  operations  actually  engaged  in,  determine 
whether  or  not  it  is  a  war  in  the  international  or  legal  sense,  or  a  mere 
political  revolt  or  war  in  the  material  sense.  But  in  either  case  it  is 
war  with  all  of  its  attendant  horrors.  In  either  case  the  opposing  {>ar- 
ties  are  enemies  acknowledging  no  common  superior  and  submitting 
their  differences  to  the  arbitrament  of  the  sword. 

Self-preservation  is  the  first  law  of  nations  as  well  as  of  individuals, 
and  it  therefore  becomes  a  self-evident  proposition  that  a  parent  gov- 
ernment may  resort  to  arms  to  subdue  an  armed  insurrection. 

It  is  clear  that  the  only  means  such  a  government  possesses,  to 
restore  order  and  maintain  the  rule  of  law,  consist  in  raising  the  mili- 
tary forces  necessary  to  quell  the  insurrection,  and  in  leading  them  to 
fight  against  the  rebels  who  have  become  enemies  and  who  have  given 
to  the  territory  occupied  by  them  the  character  of  enemy  country,  for 
enemies  are  all  those  against  whom  the  nation  has  been  compelled  to 
employ  the  public  force,  and  to  put  itself  for  its  own  conservation  on 
a  footing  of  war.  This  right  has  been  exercised  by  nations  during  all 
times.  Spain  waged  actual  war  against  the  Netherlands  for  more  than 
seventy  years,  although  she  never  acknowledged  it  as  war. 

England  during  the  contest  with  her  American  colonies  always 
exercised  the  rights  of  war,  although  the  word  war  was  not  used.  The 
fact  that  national  pride  prevented  the  use  of  the  word  did  not  alter 
the  character  of  the  conflict.  So  the  struggle  between  Spain  and 
Cuba  was  war  in  fact,  with  armies  on  both  sides  an-ayed  against  each 
other,  fighting  bloodj^  battles,  taking  towns,  and  performing  all  of 
those  acts  that  constitute  actual  war. 

In  the  case  of  Rose  v.  Himely  (4:  Cranch,  p.  240)  Chief  Justice 
Marshall  expressly  asserts  that  a  sovereign  who  is  endeavoring  to 
reduce  his  revolted  subjects  to  obedience  possesses  both  sovereign 
and  hellig event  rights  and  is  capable  of  acting  in  either  character. 
This  case  involved  a  consideration  of  the  relations  between  France  and 
the  colony  of  Santo  Domingo,  then  in  revolt,  and  whose  belligerency 
had  not  been  recognized,  and  is  therefore  clearly  in  point. 
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Senator  Charles  Sumner,  in  his  elaborate  oration,  delivered  in  the 
Senate  of  the  United  States,  May  19,  1862  (See  Congressional  Globe, 
part  3,  second  session,  Thirty-sev^enth  Congress,  page  2188),  after 
quoting  the  above  citation  from  Chief  Justice  Mai"shall,  proceeds  to  so 
clearly  and  forcefully  elucidate  this  proposition,  and  to  fortify  his 
conclusions  with  such  ample  authorities  that  we  feel  constrained  to 
use  the  following  quotation  therefrom: 

On  a  similar  state  of  facts,  arising  out  of  the  efforts  of  France  to  suppress  the  insur- 
rection in  8t.  Domingo,  the  supreme  court  of  Pennsylvania  asserted  the  same  prin- 
ciples; and  here  we  find  the  eminent  Chief  Justice  Tilghman — one  of  the  highest 
authorities  of  the  American  bench — giving  to  it  the  weight  of  his  enlightened  judg- 
ment These  are  his  words:  *'\Ve  are  not  at  liberty  to  consider  the  island  in  any 
other  light  than  as  a  part  of  the  dominions  of  the  French  Republic.  But  mpposing  it 
U)  he  so,  the  republic  is  pot^sessed  of  belligerent  rights.     *    *    * 

''Although  the  French  (government,  from  motives  of  policy,  might  not  choose  to 
make  mention  of  war,  yet  it  does  not  follow  that  it  might  not  avail  itself  of  all 
rights  to  which,  by  the  laws  of  nations,  it  was  entitled  in  the  existing  circum- 
stances.*' ♦  *  *  ** This  was  the  course  pursue<l  by  Great  Britain  in  the  Revolu- 
tionary war  with  the  United  States.**  *  *  *  Considering  the  words  of  the  decree, 
and  the  circumstances  under  which  it  was  made,  it  ought  not  to  he  understood  simply 
as  a  municipal  regulation,  but  a  municipal  regulation  connected  with  a  state  at  war 
with  revolted  subjects.     Cheviot  v.  Fomsot  (3  Binney  Rep.,  252,  253). 

The  principle  embodied  in  these  authorities  has  been  accurately  stated  by  a  recent 
text  writer  as  follows: 

•*A  sovereign  nation,  engaged  in  the  duty  of  suppressing  an  insurrection  of  its  citizens, 
may,  with  entire  consistency,  act  in  the  twofold  capacity  of  sovereign  and  l)elligerent, 
according  to  the  several  measure*!  resorted  to  for  the  accomplishment  of  its  purpose. 
By  inflicting  through  its  agent,  the  judiciary,  the  penalty  which  the  law  affixes  to 
the  capital  crimes  of  treason  and  piracy,  it  acts  in  its  capacity  as  a  sovereign,  and 
Jti*  courts  are  but  enforcing  its  municipal  regulations.  By  instituting  a  bl(K*kade  of 
the  i)orts  of  its  rebellious  subjects,  the  nation  is  exercising  the  rights  of  a  l)elligerent, 
and  its  courti^,  in  their  adjudications  upon  captures,  are  organize<i  as  courts  of  prize 
under  the  laws  of  nations."     ( Tpton's  Maritime  Warfare  and  Prize,  212. ) 

But  the  same  principle  has  received  a  most  authentic  declaration  in  the  recent 
judgment  of  an  able  magistrate  in  a  case  of  prize  for  a  violation  of  the  blockade.  I 
refer  to  the  case  of  the  Amti  Wnrwickj  tried  in  Bostcm,  where  Judge  Sprague,  of  the 
district  court,  expressed  himself  as  follows: 

"The  United  States  have  full  belligerent  rights,  which  are  in  no  degree  impaired 
by  the  fact  that  their  enemies  owe  allegiance,  and  have  added  the  guilt  of  treason  to 
that  of  unjust  war.** 

Among  all  the  judges  who  have  been  called  to  consider  judicially  the  character  o^ 
this  rebellion,  I  know  of  none  whose  opinion  is  entitled  to  more  consideration. 
Long  experience  has  increased  his  original  aptitude  for  such  tjuestions,  and  made 
him  an  authority. 

But  there  is  an  earlier  voice,  which,  even  if  all  judicial  tribunals  had  been  silent, 
would  be  decisive.  I  refer  to  (irotius,  who,  by  his  work  de  Jure  Belli  ae  Pads, 
became  at  once  the  lawgiver  of  nations.  Original  in  conception,  humane  in  senti- 
ment, vast  in  plan,  and  various  in  learning,  this  work  created  the  science  of  inter- 
national law,  which,  since  that  early  day,  has  been  softene<i  and  refined  without 
essential  change  in  the  principles  then  enunciated.  This  master  mind  anticipated 
the  true  distinction,  when,  in  his  definition  of  war,  he  wrote  as  follows: 

"The  first  and  most  necessary  partition  of  war  is  this:  that  war  \h  private,  public, 
and  mixed.     Public  war  is  that  which  is  carried  on  under  the  authoritv  of  him  who 
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has  jurisdiction.     Private,  that  which  is  not  so.     Mixed,  that  v^ich  is  public  on  one 
fdde  and  private  on  the  other. ^^     (Lib.  I,  cap.  3,  sec.  1.) 

In  these  few  words  of  this  great  authority  will  be  found  that  very  discrimination 
which  enters  into  the  present  discussion.     The  war  in  which  we  are  now  engaged  is 
not  precisely  ** public/'  because  on  one  side  there  is  no  government;  nor  is  it  "pri- 
vate/* because  on  one  side  there  is  a  government,  but  it  is  "mixed;"  that  is,  public 
on  one  side  and  private  on  the  other.     On  the  side  of  the  United  States  it  is  under 
the  authority  of  the  Government,  and  is  therefore  "public;"  on  the  other  side  it  is 
without  the  sanction  of  any  recognized  government,  and  is  therefore  "private."     In 
other  words,  the  Government  of  the  United  States  may  claim  for  itself  all  belligerent 
rights,  while  it  may  refuse  them  to  the  other  side.     And  Grotius,  in  his  reasoning, 
sustains  his  definition  by  showing  that  war  becomes  the  essential  agency  where  pablic 
ustice  ends;  that  it  is  the  justifiable  mode  of  dealing  with  those  who  can  not  be  kept 
n  order  by  judicial  proceedings,  and  that,  as  a  natural  consequence,  where  war  pre- 
ails  the  municipal  law  is  silent.     And  here,  with  that  largess  of  quotation  which  \» 
ne  of  his  peculiarities,  he  adduces  the  weighty  words  of  Demosthenes:  "Against 
hese  whom  the  laws  can  not  reach  we  must  proceed  as  we  oppose  our  public  enemies, 
by  levying  armies,  equipping  and  setting  afloat  navies,  and  raising  contributions  for 
the  prosecution  of  hostilities."     (Grotius,  Prolegom.,  sec.  23.)     There  is  so  much 
intrinsic  reason  in  this  distinction  that  I  am  ashamed  to  take  time  upon  it.     And  yet 
it  has  teen  constantly  neglected   in  this  debate.     Let  it  be   accepted,   and  the 
constitutional  scruples  which  have  played  such  a  part  will  be  out  of  place. 

In  all  the  annals  of  history  there  can  probably  be  found  no  more 
bitter  or  cruel  conflicts  than  civil  wars.  In  early  times  the  rules  gov- 
erning international  warfare  were  not  considered  applicable  to  civil 
warfare,  and  unrestrained  cruelty,  unbridled  license,  and  acts  of 
wanton  brutality  characterized  the  struggle. 

In  later  years,  however,  insurrectionary  or  civil  warfare  has  been 
**ubjected  to  the  rules  and  usages  of  international  warfare,  and  inhu- 
manity and  wanton  cruelty  have  not  been  allowed.  Sir  James  Mack- 
intosh well  says  in  his  Discourse  on  the  Law  of  Nations,  38: 

In  the  present  century  a  slow  and  silent  but  very  substantial  mitigation  has  taken 
place  in  the  practice  of  war;  and  in  proportion  as  that  mitigated  practice  has 
received  the  sanction  of  time  it  is  raised  from  the  rank  of  mere  usage  and  becomes 
part  of  the  law  of  nations. 

Upon  this  topic  of  the  use  of  war  measures  to  subdue  an  armed  insui*- 
rection,  and  its  limitations,  we  cite  further  the  following  authoritie5<: 

A  civil  war  produces  in  the  nation  two  independent  parties  who  consider  each 
other  as  enemies,  and  acknowledge  no  common  judge;  constituting,  at  least  for  a 
time,  two  separate  bodies,  two  distinct  societies.  On  earth  they  have  no  common 
superior.  They  stand  therefore  in  precisely  the  same  prediciment  as  two  nations 
who  engage  in  a  contest,  and  being  unable  to  come  to  an  agreement,  have  recourse 
to  arms.     (Vattel's  Droit  des  Gens.  Ill,  ch.  18,  sec.  293-294.) 

Hannis  Taylor.,  in  his  work  on  International  Public  Law,  pages 
453-454,  quotes  the  above  with  approval,  and  adds: 

Origin  and  object  do  not  affect  war  rights  or  duties.  The  right  of  search,  the  treat- 
ment of  prisoners,  and  all  else  is  the  same  in  a  just  as  in  an  unjust  war,  one  of  inde- 
pendence or  religion.  The  nature  of  the  conflict  may  arouse  patriotism  at  home 
and  even  intervention  from  abroad.     That  is  a  political  matter  for  each  state  to 
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solve.  But  increase  of  number  of  combatants,  from  these  or  any  other  causes,  does 
not  change  the  laws  governing  the  conduct  of  the  war  itself.  It  is  all  war,  whatever 
its  cause  or  object,  and  should  be  conducted  in  a  civilized  way. 

General  Halleck  says: 

A  war  of  revolution  is  generally  undertaken  for  the  dismemberment  of  the  state 
by  the  separation  of  one  of  its  parts  or  for  the  overthrow  and  radical  change  of  the 
government,  while  an  insurrectionary  war  is  sometimes  waged  for  a  very  different 
purpose.  Both,  however,  have  respect  to  the  internal  affairs  of  the  state  rather  than 
to  its  external  relations.  They  are  therefore  in  one  sense  civil  wars  and  are  gov- 
erned by  the  sa^me  general  rules  which  are  applied  to  that  class  of  wars.  (Halleck's 
International  Law,  vol.  1,  p.  503.) 

Even  when  persons  under  military  occupation  revolt  against  their  conqueror,  the 
law  does  not  justify  unnecessary  cruelty.  The  insurgents  taken  in  arms,  as  well  as 
their  instigators,  may  therefore  be  put  to  death,  as  well  as  their  property  confiscated 
or  destroyed;  but  the  extreme  right  of  the  conquerer  over  military  insurgents  is 
limited  by  the  law  of  humanity,  and  he  is  not  justified  if  he  resort  to  cruel  and 
unnecessary  punishments.     (Halleck's  International  Law,  vol.  2,  p.  454.) 

Hall  says: 

When  a  government  is  temporarily  unable  to  control  the  acts  of  private  persons 
within  its  dominions  owing  to  insurrection  or  civil  commotion,  it  is  not  responsible 
for  injury  which  may  be  received  by  foreign  subjects  in  their  persons  or  property 
in  the  course  of  the  struggle,  either  through  the  measures  which  it  may  be  obliged 
to  take  for  the  recovery  of  its  authority  or  through  acts  done  by  the  part  of  the  pop- 
ulace which  has  broken  loose  from  control.     (Hairs  Internatioilal  Law,  231-232.) 

As  civilization  ha.s  advanced  during  the  last  centuries,  so  has  like- 
wise steadily  advanced  the  principle  that  all  wars,  whether  international 
or  civil,  must  be  waged  according  to  the  code  of  civilized  warfare  as 
recognized  by  the  modern  practice  of  nations;  and  while,  as  a  general 
rule,  citizens  of  a  foreign  country  who  reside  within  the  arena  of  a 
civil  war  which  has  gone  beyond  the  control  of  the  parent  government 
can  not  recover  for  the  losses  or  injuries  which  they  maj^  sustain,  yet 
the  rule  has  its  limitations  and  must  not  be  so  construed  as  to  give 
immunit}"  to  every  outrage  which  may  be  perpetmted  by  those  in  the 
service  of  such  a  government  simply  because  they  occurred  during 
the  time  and  upon  the  theater  in  which  hostilities  were  prosecuted. 

The  Commission,  who.-e  duty  it  is  to  ascertain  and  administer  inter- 
national law,  when  questions  of  right  depending  upon  it  are  presented 
for  its  consideration,  being  desirous  to  adopt  the  present  views  of 
nations  as  sanctioned  by  their  recent  practice,  therefore  holds  that  as 
war  between  Spain  and  the  insurgents  existed  in  a  material  sense, 
although  not  a  state  of  war  in  the  international  sense,  Spain  was 
entitled  to  adopt  such  war  measures  for  the  recovery  of  her  authority 
as  are  sanctioned  by  the  rules  and  usages  of  international  warfare.  If, 
however,  it  be  alleged  and  proved  in  any  particular  cjsise  that  the  acts 
of  the  Spanish  authorities  or  soldiers  were  contrary  to  such  rules  and 
usages,  Spain  will  be  held  liable  in  that  case. 
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The  Commission  can  not  presume  that  in  any  particular  case  Spain, 
having  the  right  to  use  belligerent  measures,  violated  the  rules  and 
usages  of  international  warfare  in  their  exercise  any  more  than  it 
could  presume  in  cases  of  damages  caused  by  the  insurgents  after  the 
insurrection  had  gone  beyond  the  control  of  Spain  that  she  was  guilty 
of  negligence.  It  is  therefore  incumbent  upon  the  claimant  who  has 
suffered  damages  as  a  result  of  such  violation  to  allege  and  prove  the 
same. 

TREATY  OF  1795  AND  PBOTOCOl.  OP  1877. 

In  the  year  1795  the  United  States  entered  into  a  general  treaty 
with  the  King  of  Spain.  This  treaty  provided  for  the  settlement  of 
all  dijSferences  and  vexatious  questions  then  existing  between  the  two 
countries,  and  also  made  far-reaching  provisions  relating  to  the  future 
conduct  of  the  two  nations  toward  each  other  during  times  of  peace 
and  war,  and  has  formed  the  basis  of  our  relations  with  Spain  from 
that  day  to  this. 

The  protocol  of  1877  was  declarative  of  certain  provisions  of  this 
treaty  relating  to  matters  of  judicial  procedure,  and  was  designed  to 
give  to  the  citizens  or  subjects  of  one  of  the  contracting  powers  when 
within  the  territorial  boi*ders  of  the  other  due  process  of  law  and  a 
trial  exclusively  by  the  ordinary  jurisdiction,  except  in  the  case  of 
being  captured  with  arms  in  hand. 

No  division  of  opinion  exists  among  the  Commissionei*s  as  to 
whether  this  treaty  and  protocol  were  in  full  force  and  effect  during 
the  insurrection  in  Cuba.  We  all  agree  that  they  were,  and  that  they 
should  be  applied  in  cases  properly  falling  within  their  provisions. 

A  sharp  contest,  however,  has  arisen  between  counsel  for  the  Gov- 
ernment and  counsel  for  claimants  relating  to  the  correct  construction 
and  scope  of  certain  articles  of  this  treat  \"  and  as  to  their  bearing  upon 
the  cases  arising  before  the  Commission. 

Articles  VI  and  VII  are  the  principal  subjects  of  contention.  Article 
VI  reads  as  follows: 

Each  party  shall  endeavor  by  all  means  in  their  power  to  protect  and  defend  all 
vessels  and  other  effects  belonging?  to  the  citizens  or  subjects  of  the  other,  which 
shall  be  within  the  extent  of  their  jurisdiction  by  sea  or  by  land,  and  shall  use  all 
their  efforts  to  recover,  and  cause  to  be  restored  to  the  right  owners,  their  vessels 
and  effects  which  may  have  been  taken  from  them  within  the  extent  of  their  said  juru*- 
diction,  whether  they  are  at  war  or  not  with  the  power  whose  subjects  have  taken 
possession  of  the  said  effects. 

The  first  two  clauses  of  Article  VII  read  as  follows: 

And  it  is  agreed  that  the  subjects  or  citizens  of  each  of  the  contracting  partis 
their  vessels  or  effects,  shall  not  be  liable  to  any  embargo  or  detention  on  the  p«t 
of  the  other,  for  any  military  expedition  or  other  public  or  private  purpose  what- 
ever; and  in  all  cases  of  seizure,  detention,  or  arrests  for  debts  contracted  or  offences 
committed  by  any  citizen  or  subject  of  the  one  party  within  the  jurisdiction  of  the 
other,  the  same  shall  be  made  and  prosecuted  by  order  and  authority  of  law  only 
and  according  to  the  regular  course  of  proceedings  usual  in  such  cases. 
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Counsel  for  the  Government  contend: 

(1)  That  Article  VI,  and  the  first  clause  of  Article  VII,  apply  only 
to  the  neutral  rights  of  persons  on  the  high  seas,  and  that  they  do  not 
apply  to  rights  on  land;  that  the  terms  "vessels  and  cargoes"  and 
^* vessels  and  effects"  are  used  as  synonymous  terms;  that  the  embar- 
goes or  detentions,  against  which  the  first  clause  of  Article  VII 
stipulates,  relate  solely  to  vessels  and  their  cargoes,  to  the  embargo 
commonly  known  as  angaria^  which  term  has  been  defined  by  Philli- 
more  as: 

An  act  of  the  State,  by  which  foreign  as  well  as  private  domestic  vessels  which 
happen  to  be  w^ithin  the  jurisdiction  of  the  State,  are  seized  upon  and  compelled  to 
transport  soldiers,  ammunition,  or  other  instrunients  of  war;  in  other  words,  to 
become  parties,  against  their  will,  to  carrying  on  direct  hostilities  against  a  power 
with  whom  they  are  at  peace. 

(2)  That  the  construction  of  treaties  is  purely  a  judicial  function, 
and  that  even  if  the  executive  department  of  the  Government  has 
held  that  the  "embargo  and  detention"  referred  to  in  the  first  clause 
of  Article  VII  applies  to  property  on  land  as  well  as  to  vessels  and 
their  cargoes,  such  holding  can  have  no  weight  with  this  Comniission, 
because  no  decision  nor  action  of  any  Department  can  bind  another, 
unless  such  decision  or  action  emanates  from  the  former  while  acting 
within  the  t^phere  of  itf*  constitutional  authm^ity^  and  the  Constitution 
of  the  United  States  does  not  confer  upon  the  Department  of  State 
the  right  to  construe  treaties. 

(3)  That  the  Commission  of  1871  never  recognized  the  State  Depart- 
ment's construction  of  the  first  clause  of  Article  VII. 

To  support  these  contentions  our  attention  is  called  to  the  history  of 
the  times  previous  to  and  during  which  the  treaty  was  made;  to  the 
contemporaneous  written  statements  of  Pinckney,  who  negotiated  the 
treaty,  as  to  its  meaning;  to  a  comparison  with  contemporaneous  trea- 
ties; and  to  the  controversy  between  Spain  and  the  United  States  con- 
cerning the  meaning  of  its  terms. 

Counsel  for  claimants,  on  the  other  hand,  contend: 

(1)  That  the  naiTOW  interpretation  of  the  word  "effects"  to  the 
appurtenances  of  a  ship,  and  of  the  word  "embargo"  as  applj^ing  onl}'^ 
to  shipping,  is  altogether  inadequate  to  carry  out  the  amicable  intent 
and  generous  purpose  of  the  treaty,  which  was  the  protection  hy  seu  or 
by  land  not  only  of  ships,  but  of  any  ^^othei'^^  effects  of  the  citizens 
or  subjects  of  the  respective  countries;  that  Phillimore,  in  defining 
angaria^  limits  its  meaning  to  military  operations  al^ne^  whereas 
Article  VII  is  a  prohibition  against  the  appropriation  of  the  prop 
erty,  "vessels  or  effects,"  for  "any  military  expedition  (jr  othei* 
public  or  private  purpose  whatsoever." 

(2)  That  the  construction  of  treaties  is  not  the  peculiar  province  of 
the  judicial  department;  that  it  is  not  the  province  of  the  courts  of 
law  to  expound  treaties  with  respect  to  the  rights  and  obligations 
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of  sovereign  states  parties  thereto,  but  only  as  far  as  they  concern  the 
rights  of  individuals;  that  the  rights  asserted  and  the  injuries  com- 
plained of  in  the  cases  now  before  the  Commission  are  manifestly  not 
capable  of  enforcement  as  between  private  parties  in  the  courts  of  the 
country,  but  are  such  only  as  the  political  department  alone  can  pre- 
sent in  the  name  of  the  sovereign  and  as  a  matter  of  public  right 
demand  reparation  for;  and  that  therefore  the  construction  of  the 
provisions  of  the  treaty  bearing  upon  these  cases  as  made  by  the  polit- 
ical department  of  the  Government  is  binding  upon  this  Commission; 
that  the  State  Department  has  for  more  than  thirty  years  held  that 
the  words  ''effects"  and  ''embargo"  apply  to  property  on  land  as 
well  as  to  vesvsels  and  their  effects,  and  that  this  construction  has  been 
acquiesced  in  by  Spain,  and  was  recognized  by  the  Commission  of  1871. 

(3)  That  while  generally  under  the  provisions  of  the  principles  of 
international  law  a  nation  is  not  obliged  to  do  more  for  foreigners 
than  for  its  own  subjects  or  citizens,  yet  under  the  provisions  of 
Article  VII  of  the  treat}'  of  1795  foreigners  have  greater  rights  to 
protection  than  either  of  the  contracting  parties'  own  subjects  or  citi- 
zens; that  they  and  their  property  must  be  protected  at  all  hazards; 
that  the  treaty  is  an  absolute  guaranty  to  them,  and  that  in  the  full 
performance  of  this  treaty  obligation  the  contnu*ting  parties  are 
bound,  if  necessary,  "to  sink  their  last  ship,  to  spend  their  last  dollar 
in  the  public  treasury,  to  call  the  last  man  into  service — in  short,  to  go 
into  bankruptcy." 

In  support  of  these  contentions  our  attention  is  called  to  the  exact 
language  of  the  treaty  provisions;  to  the  construction  which  has  here- 
tofore been  given  by  the  political  department  of  the  Government,  the 
courts,  and  previous  commissions  to  the  articles  of  the  treaty  now  in 
dispute;  to  the  correspondence  between  the  executive  departments  of 
the  two  Governments  relating  to  these  questions,  and  to  the  general 
rules  of  law  relating  to  the  construction  of  treaties. 

CONSTRUCTION   OF  TREATIES. 

This  Commission  does  not  believe  that  the  construction  of  those  pro- 
visions of  treaties  which  relate  to  the  obligations  of  sovereign  states, 
parties  thereto,  is  the  peculiar  province  of  the  judicial  department, 
but  that  this  is  rather  the  peculiar  province  of  the  political  depart- 
ments, and  that  the  judicial  department  should  follow  the  construction 
which  the  political  departments  have  agreed  upon. 

The  general  rule  upon  this  subject  we  believe  to  be  well  stated  in 
the  American  and  English  Encyclopedia  of  Law  (1st  ed.,  vol.  26,  p. 
555),  as  follows: 

It  is  not  the  province  of  courta  of  law  to  expound  treaties  with  respect  to  the 
rights  and  obhgations  of  sovereign  states,  parties  thereto,  but  so  far  as  they  concern 
the  rights  of  individuals  it  is  frequently  necessary  for  the  courts  to  ascertain  by  con- 
struction the  meaning  intended  to  be  conveyed  by  the  tenns  used.    And  when  thii 
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duty  arises  tlie  c^ourte  adopt  those  general  rules  applied  in  the  construction  of  stat- 
utes, contracts,  and  written  instruments  generally,  in  order  to  effect  the  purpose  and 
intention  of  the  makers. 

The  cases  cited  by  counsel  for  the  Government  to  substantiate  their 
position,  that  the  construction  of  treaties  is  the  peculiar  province  of 
the  judicial  department,  seem  upon  careful  reading  to  clearly  recog- 
nize the  distinction  set  forth  in  the  above-quoted  rule,  and  to  restrict 
the  judicial  function  in  the  construction  of  treaties  to  controversies 
between  individuals. 

The  first  case  cited  by  counsel  is  the  case  of  Ogden  v.  BlacMedge 
(2  Cranch,  272).  This  case  relates  solely  to  the  rights  of  individuals 
and  to  the  construction  of  a  treaty  upon  the  plea  of  the  statute  of 
limitations  in  an  action  of  debt  between  individuals. 

The  next  case  cited  is  that  of  Wihon  v.   Wall  (6  Wall.,  83,  89).  * 
This  case  involves  the  construction  of  the  treaty  of  the  United  States 
with  the  Choctaw  Indians.     It  only  involves  the  rights  of  individuals 
to  land  claimed  under  the  provisions  of  this  treaty,  and  Judge  Grier, 
in  delivering  the  opinion  of  the  court,  said: 

Congress  has  no  constitutional  power  to  settle  the  rights  under  treaties  except  in 
cases  purely  political.  The  construction  of  them  is  the  peculiar  province  of  the 
judiciary  when  a  case  Fhall  arise  between  individuals. 

The  next  case  cited  is  that  of  Strother  v.  Lucm  (12  Pet.,  439). 
This  is  an  ejectment  case,  and  involves  a  contest  between  individuals 
concerning  certain  Missouri  land  titles.  In  deciding  this  contest  the 
court  necessarily  passed  upon  certain  treaty  provisions  that  had  no 
relation  whatever  to  the  obligations  of  the  sovereign  states,  parties 
thereto,  but  only  to  the  rights  of  individuals  thereunder. 

The  citation  to  Butler's  Treaty  Making  Power  of  the  United  States, 
volume  2,  page  363,  does  not  assist  counsel.  The  following  language 
is  there  used  by  Mr.  Butler: 

It  has  also  been  held  that  although  the  judicial  department  has  no  treaty-making 
or  legislative  power  it  is  the  peculiar  province  of  that  department  to  construe  trea- 
ties and  statutes. 

In  a  footnote  the  author  cites  as  authorities  for  this  doctrine  the 
cases  hereinbefore  referred  to,  all  of  which  relate  solely  to  questions 
and  rights  of  individuals  under  certain  treaty  provisions.  The  author 
in  the  above  quotation  simply  states  what  ''  has  been  held,"  and  there- 
fore does  not  intend  to  lay  down  a  doctrine  more  comprehensive  than 
expressed  in  the  holdings  to  which  he  refers. 

Neither  does  the  citation  to  Kent's  Commentaries,  fourteenth  edition, 
page  350,  controvert  the  geneml  rule  as  found  in  the  American  and 
English  Encyclopaedia  of  Law,  but  on  the  contrary  it  rather  confirms 
it.     The  quotation  from  Kent  is  as  follows: 

But  Congress  has  no  power,  it  is  said,  to  settle  rights  under  treaties  except  in  cases 
purely  political.    The  construction  of  them  is  the  peculiar  province  of  the  judiciary 
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when  a  case  shall  arise  between  individuals.  On  the  other  hand,  the  courte  of  the 
United  States  can  not  question  the  power  of  the  other  party  to  a  treaty  to  do  certain 
acts  when  he  has  been  treated  as  having  the  power  by  the  President  and  Senate. 

We  believe  it  to  be  absolutely  necessary  for  the  general  welfare  of 
the  people  and  in  the  interest  of  good  government,  that  the  courts 
shall  not  in  any  manner  assume  the  province  of  construing  those  pro- 
visions of  treaties  relating  to  the  obligations  of  sovereign  states  parties 
thereto,  and  we  believe  this  to  have  been  the  position  taken  by  the 
Supreme  Court  from  the  very  beginning  of  our  country's  histor}'. 
Without  this  power  the  political  departments  would  be  continually 
hampered  and  at  a  decided  disadvantage  in  carr^'ing  on  our  foreign 
relations. 

The  reasons  for  such  noninterference  by  the  courts  are  well  stated 
by  WhOri-ton  in  his  International  Law  Digest,  Volume  II,  page  672,  as 
follows: 

The  executive  and  judicial  departments  of  the  Government  being  coordinate 
powers,  it  follows  that  judicial  decisions  on  questions  of  international  law,  while 
entitled  to  great  respect,  do  not  bind  the  department  as  would  rulings  of  a  superior 
tribunal. 

In  addition  to  other  reasons  for  this  position,  the  very  fact  that  the  judiciary 
applies  municipal  law,  while  the  Department  of  State  is  bound  to  consider  not  merely 
municipal  law  but  the  relation  of  the  United  States  to  foreign  powers  irrespective  of 
municipal  legislation  or  adjudication,  makes  it  necessary  for  the  Executive  to  act  in 
matters  of  international  law,  as  a  power  independent  of  the  judiciary. 

In  accordance  with  this  view,  the  supremacy  of  the  political  departments  of  the 
Government  has  been  acknowledged  by  the  judiciary  in  respect  to  territorial 
boundaries  and  to  recognition  of  foreign  governments.  The  Executive  is  also 
regarded  by  the  judiciary  as  the  final  tribunal  by  whom  is  to  be  determined  the 
question  of  the  pressure  of  claims  by  citizens  of  the  United  States  on  foreign-  sov- 
ereigns. 

A  construction  of  a  treaty  also  by  the  courts  of  one  of  the  contracting  sovereigns 
can  only  have  municipal  operation;  nor  can  such  construction  be  set  up,  even  by  the 
sovereign  by  whose  courts  it  is  pronounced,  as  an  authority  when  conducting  negotia- 
tions with  the  other  sovereign  as  to  the  meaning  of  the  treaty.  That  meaning  is  a 
matter  of  international  settlement.  If  the  parties  can  not  agree  in  reference  to  it,  it 
must  be  referred  to  arbitration,  or,  as  a  last  resort,  to  war.  Nor  can  the  judiciary 
control  the  actions  of  the  Executive  in  either  the  construction  or  the  application  of  a 
treaty. 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  the 
Uend  Moneij  Cases  (112  LT.  S.  R.,  p.  598),  ver}^  clearly  states  what 
we  believe  to  be  the  sound  doctrine  of  construction  as  to  those  pro- 
visions of  a  treaty  which  relate  to  the  rights  and  obligations  of  the 
contracting  parties  to  the  treaty,  and  the  rights  and  obligations  of 
individual  citizens  or  subjects  of  such  countries,  viz: 

A  treaty  is  primarily  a  contract  between  independent  nations.  It  depends  for  the 
enforcement  of  its  provisions  on  the  interest  and  the  honor  of  the  governments 
which  are  parties  to  it.  If  these  fail,  its  infraction  becomes  the  subject  of  interna- 
tional negotiations  and  reclamations,  so  far  as  the  injured  party  chooses  to  eeek 
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redress,  which  may  in  the  end  be  enforced  by  actual  war.  It  is  obvious  that  with 
all  this  the  judicial  courts  have  nothing  to  do  and  can  give  no  redress.  But  a  treaty 
may  also  contain  provisions  which  confer  certain  rights  upon  the  citizens  or  subjec's 
of  one  of  the  nations  residing  in  the  territorial  limits  of  the  other  which  partake  of 
the  nature  of  nmnicipal  law,  and  which  are  capable  of  enforcement  as  between 
private  parties  in  the  courts  of  the  country.  An  illustration  of  this  character  is 
found  in  treaties  which  regulate  the  mutual  rights  of  citizens  and  8ubjec*ts  of  the  con- 
tracting nations  in  regard  to  rights  of  property  by  descent  or  inheritance  when  the 
individuals  concerned  are  aliens.  The  Constitution  of  the  United  States  places  such 
provisions  as  these  in  the  same  ciitegory  as  other  laws  of  Congress  by  its  declaration 
that  "  this  Constitution  and  the  laws  made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made  under  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land.'*  A  treaty,  then,  is  a  law  of  the  land  as  an  act  of  Congress 
is,  whenever  its  provisions  prescribe  a  rule  by  which  the  rights  of  the  private  citizen 
or  subject  may  be  determined.  And  when  such  rights  are  of  a  nature  to  be  enforce<l 
in  a  court  of  justice,  that  court  resorts  to  the  treaty  for  a  rule  of  decision  for  the  case 
before  it,  as  it  would  to  a  statute. 

In  the  case  of  Taylor  v.  Morion  (2  Curtis  Cir.  Ct.  R.,  454),  affirmed 
by  the  United  States  Supreme  Court  in  2  Black,  481,  the  question 
arose  a.s  to  whether  Congress,  by  the  provisions  of  the  tariff  act,  had 
violated  the  sixth  and  seventh  articles  of  the  treaty  between  the 
United  States  and  Russia,  wherein  it  is  stipulated  to  the  effect  that  no 
higher  rate  of  duty  shall  be  imposed  on  importations  from  Russia  than 
on  like  articles  from  the  most  favored  nations.  The  duty  charged 
under  the  provisions  of  this  tariff  law  on  hemp  was  $40  per  ton, 
whereas  plaintiffs  charged  that  it  should  have  been  but  S25,  the  same 
as  the  hemp  of  India.  The  court  held  that  a  promise  in  a  treaty 
addresses  itself  to  the  political  and  not  to  the  judicial  department  of 
the  Government,  and  that  the  court  could  not  try  the  question  whether 
the  treaty  had  been  observed  or  had  been  violated. 

In  A'  Coopei^  (143  U.  S.  R.,  p.  503)  the  court,  after  holding  that  it 
would  be  contrary  to  the  settled  law  of  the  land  to  review  the  action 
of  the  political  departments  of  the  Government  relating  to  the  Alaskan 
question,  uses  the  following  language,  viz: 

We  are  not  to  be  understood,  howeVer,  as  underrating  the  weight  of  the  argument 
that  in  a  case  involving  private  rights  the  court  may  be  obliged — if  those  rights  are 
dependent  upon  the  construction  of  acts  of  Congress  or  of  a  treaty,  and  the  case  turns 
upon  a  question,  public  in  its  nature,  which  has  not  been  determined  by  the  political 
departments  in  the  form  of  a  law  specificiilly  settling  it,  or  authorizing  the  Executive 
to  do  so — to  render  judgment,  **  since  we  have  no  more  right  to  decline  the  jurisdic- 
tion which  is  given  than  to  usurp  that  which  is  not  given." 

From  the  foregoing  authorities,  which  we  believe  to  be  sound  in 
principle  and  to  correcth  set  forth  the  law  in  the  premises,  it  becomes 
evident  that  it  is  the  peculiar  province  of  the  political  department^  of 
governments  to  construe  those  provisions  of  treaties  relating  to  the 
obligation  of  sovereign  states  parties  thereto,  and  that  it  is  likewise 
the  peculiar  province  of  the  courts  to  construe  those  provisions  of 
treaties  which  relate  to  private  rights. 
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Since,  then,  it  is  admitted  that  the  rights  asserted  and  the  injuries 
complained  of  in  the  cases  now  before  this  Commission  are  manifestly 
not  ^'capable  of  enforcement  as  between  private  parties  in  the  courts 
of  the  country,"  and  are  such  only  as  the  political  department  alone 
can  present  in  the  name  of  the  sovereign  and  as  a  matter  of  public 
right  demand  reparation  for;  and  since  all  differences  arising  between 
governments  relating  to  the  construction  of  treaties  to  which  they  are 
parties  must  be  settled  either  by  agreement,  arbitration,  or  war,  it 
becomes  evident  that  if  we  find  as  a  matter  of  fact  that  the  executive 
departments  of  the  United  States  and  Spanish  Governments  have 
agreed  upon  the  construction  of  the  provisions  of  the  treaty  in  ques- 
tion, such  construction  becomes  binding  upon  this  Commission,  and  it 
becomes  entirely  unnecessary  and  unprofitable  to  consider  how  the 
individual  members  of  the  Commission  might  have  construed  these 
disputed  provisions  in  the  absence  of  such  agreement. 

A  good  illustration  of  such  an  agreement  is  the  Cushing  protocol, 
which  was  in  effect  nothing  but  the  record  of  a  conference  held  at 
Madrid  on  the  12th  of  January,  1877,  between  the  ministin*  plenipo- 
tentiary of  the  United  States  of  America  and  the  minister  of  state  of 
His  Majesty  the  King  of  Spain,  in  which  the  respective  parties 
mutually  desiring  to  terminate  amicably  all  controversy  as  to  the 
effect  of  existing  treaties  in  certain  matters  of  judicial  procedure,  and 
for  the  reasons  set  forth  and  representations  exchanged  in  varlouj* 
notes  and  previous  conferences,  proceeded  to  make  declaration  on 
both  sides  as  to  the  understanding  of  the  two  Governments  in  the 
premises,  and  respecting  the  true  application  of  said  treaties. 

The  protocol  was  never  confirmed  by  the  Senate  of  the  United 
States,  and  did  not  pass  through  any  of  the  formalities  of  a  treaty.  It 
simply  recorded  an  agreement  reached  between  the  executive  depart- 
ments of  the  two  Governments  relating  to  the  proper  construction  of 
certain  provisions  of  the  treaties  already  existing,  which  constniction 
theieafter  became  binding  upon  the  judiciary. 

We  do  not  decide  that  a  construction  of  the  treaty  given  by  the 
executive  department  of  the  United  States  Government  and  not  con- 
curred in  by  Spain  would  be  binding  upon  this  Commission,  being  a 
domestic  tribunal  charged  with  the  administration  of  intemational 
law;  but  we  do  decide  that,  if  the  construction  given  by  the  executive 
department  of  the  United  States  Government  to  the  treaty  provisions 
in  question  has  received  the  concurrence  of  Spain,  such  agreement  is 
binding  upon  this  Commissi'^n 

We  wmII,  therefore,  next  proceed  to  consider  what  construction,  if 
any,  has  been  given  by  the  executive  department  of  the  United  States 
Government  to  the  provisions  of  the  treaty  in  dispute,  and  whether  or 
not  Spain  has  concurred  in  such  construction. 
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CONSTRUCTION  GIVEN  BY  THE  POLITICAL  DEPARTMENT  OF  OUR  GOVERN- 
MENT TO  THE  TREATY  OF  1795,  AND  CONCURRENCE  IN  SUCH  CON- 
STRUCTION BY   SPAIN. 

For  a  period  of  over  seventy  years  after  the  making  of  the  treaty 
of  1795  with  Spain  no  case  seems  to  have  arisen  which  required  a 
construction  by  our  Government  of  the  articles  now  in  question.  In 
1870,  however,  the  then  existing  insurrection  gave  rise  to  such  con- 
struction. Many  claims  of  American  citizens,  arising  out  of  alleged 
violations  of  the  provisions  of  Article  VII,  were  presented  through 
the  State  Department  to  Spain  for  payment,  and  were  subsequently 
adjudicated  by  a  mixed  commission. 

On  the  24th  day  of  June,  1870,  Mr.  Hamilton  Fish,  then  Secretary 
of  State,  addressed  a  note  to  United  States  Minister  Sickles  at  Madrid, 
in  which  he  inclosed  a  copy  of  a  note  addressed  by  him  to  Mr.  Lopez 
Kobei-ts  on  the  9th  day  of  June,  1870,  under  the  supposition  that 
Roberts  still  exercised  the  extraordinary  powers  as  to  Cuba  conferred 
upon  him  by  his  Government  during  the  previous  year.  In  both  of 
these  notes  Mr.  Fish  complains  of  the  violation  by  Spain  of  the  seventh 
article  of  the  treaty  of  1795.  Spain's  acts  of  spoliation  are  referred 
to  as  ^^ emhargoen^'^'^  and  in  each  case  the  act  of  embargo  complained  of 
related  to  real  or  personal  property  of  United  States  citizens  situated 
in  Cuba,  and  not  to  vessels  or  their  effects.    (For.  Rel.  1871,  p.  697-700.) 

On  the  26th  day  of  July,  1870,  United  States  Minister  Sickles,  after 
having  received  from  Secretary  Fish  his  instructions,  addressed  a  note 
to  the  Spanish  minister  of  state  in  which  he  gives  a  comprehensive 
review  of  the  situation,  and  after  reciting  the  seventh  article  of  the 
treaty  of  1795,  clearly  aaserts.that  its  provisions  apply  to  property  on 
land  as  well  as  on  the  sea.     (For.  Rel.,  1871,  701-705.) 

On  the  14th  day  of  October  of  the  same  year,  Sagasta,  the  Spanish 
minister  of  state,  answers  the  foregoing  communication  and  in  behalf 
of  Spain  asserts  that  said  seventh  article  of  the  treaty  of  1795  is 
entirely  inapplicable  to  the  embargoes  in  question,  both  in  spirit  and 
letter;  that  it  is  composed  of  three  clauses;  that  the  jirst  refers  only 
to  the  embargo  or  detention  of  vessels,  or  effects  for  the  use  of  any 
military  expedition,  or  for  public  or  private  purposes,  or  the  embargo 
commonly  known  as  arxgaria;  that  the  second  clause  does  not  treat  at 
all  of  property,  but  only  of  the  citizen  himself  when  apprehended  or 
arrested,  etc.;  and  that  the  tfurd  treats  of  the  means  of  defense  which 
shall  be  guaranteed  to  him  in  the  foregoing  case.  (For.  Rel.,  1871,  p. 
708-713.) 

From  this  construction  of  Article  VII,  United  States  Minister 
Sickles  did,  on  the  14th  day  of  October,  1870,  in  a  note  addressed  to 
Sagasta  expressly  dissent,  and,  although  it  seemed  unnecessary  for 
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the  matters  then  under  consideration,  yet,  lest  it  might  thereafter  be 
claimed  that  Sagasta's  construction  had  been  tacitly  assented  to  by 
the  United  States,  he  clearly  reaflSrms  the  construction  given  to  the 
article  in  question  in  his  note  of  the  26th  of  July,  1870.  (For.  Rel, 
1871,  p.  720-729.) 

On  the  30th  day  of  January,  1871,  Christino  Martos,  the  new 
Spanish  minister  of  state,  addressed  a  note  to  Minister  Sickles  in 
which  he  says  that  Spain  proposes  to  scrupulously  observe  the  treaty 
of  1795,  and  that  this  narrows  down  matters  to  perfectly  defined 
limits  and  renders  unnecessary  a  discussion  of  the  general  principles 
of  international  law.     (For.  Rel.,  1871,  p.  665-668.) 

On  July  11,  1873,  Minister  Sickles  addressed  a  note  to  Secretary 
Fish,  in  which  he  states  that  the  Spanish  colonial  minister  did  not 
hesitate  to  evince  his  disapprobation  of  the  embargo  proceedings  in 
Cuba,  and  that  so  far  as  related  to  embargoes,  decreed  by  mere  execu- 
tive authority  against  the  property  of  citizens  of  the  United  States,  he 
agreed  that  they  were  indefensible  in  view  of  the  seventh  article  of  the 
treaty  of  1795,  not  to  speak  of  the  rules  of  international  law,  which 
prohibited  such  measures  against  the  citizens  or  subjects  of  friendly 
countries.     (For.  Rel.,  1873,  p.  1007.) 

Soon  thereafter  Spain  by  decree  revoked  all  emimrgoes  made  by 
executive  authority  in  Cuba,  and  cooperated  with  the  United  States 
in  inducing  Spanish  agents  in  Cuba  to  return  the  illegally  embargoed 
property.  The  appointment  of  a  mixed  commission  to  adjudicate 
these  "embargo''  claims,  as  well  as  others,  was  agreed  upon,  and  all 
claims  were  referred  to  it. 

We  have  been  unable  to  find  any  case  before  this  mixed  commis- 
sion where  it  was  called  upon  to  construe  the  first  clause  of  Article  VII 
of  the  treaty  of  1795,  and  the  above  correspondence  in  which  the 
United  States  all  of  the  time  asserts  that  the  embargo  relates  to  prop- 
erty on  land  as  well  as  to  vessels  and  their  effects,  and  in  which  Spain 
at  first  insistis  that  it  only  relates  to  vessels  and  their  effects,  but 
finally  tacitly  admits  the  American  construction  practically  com- 
prises all  of  the  correspondence  between  the  representatives  of  the 
two  Governments  upon  this  subject  as  a  result  of  the  ten-years  war. 

After  the  breaking  out  of  the  last  Cuban  insurrection  the  question 
of  the  proper  construction  of  Article  VII  of  this  treaty  again  became 
important. 

On  the  14th  day  of  February,  1896,  Mr.  Olney,  then  Secretary  of 
State,  addressed  a  note  to  Mr.  Dupuy  de  Lome,  the  Spanish  minister 
to  the  United  States,  in  which  he  complains  of  the  taking  of  horses, 
mules,  and  fodder  by  the  Spanish  soldiery  from  American  citizens, 
contrary  to  the  provisions  of  the  first  clause  of  Article  VII  of  the 
treaty,  and  asserts  that  its  application  to  the  class  of  cases  above 
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described  has  never  been  questioned  on  the  part  of  the  Spanish  Gov- 
ernment.    (For.  Rel.,  1896,  pp.  670,  671.) 

To  this  letter  Mr.  Dupuy  de  Lome  made  the  following  reply: 

Legation  of  Spain,  April  7,  1^96. 

Mr.  Secretary:  Referrinj;  to  the  contents  of  your  note  of  the  14th  of  February 
last,  I  have  the  honor  to  inform  you  that  the  governor-general  of  the  island  of  Cuba, 
in  a  dispatch  which  1  have  just  receive<l,  states  that  he  has  issued  positive  orders  to 
the  civil  as  well  as  military  authorities  of  the  island  in  conformity  with  the  wishes 
expressed  by  your  excellency  in  your  above-mentioned  note,  General  Weyler  adding 
that  all  representations  presented  by  the  consuls  of  the  United  States,  as  I  had  the 
honor  to  previously  state  to  your  excellency,  will  be  attended  to  at  once  and  deter- 
mined always  with  the  strictest  justice. 

I  will  avail,  etc.,  E.  Dipcy  de  Lome. 

(For.  Rel.,  1896,  p.  673.) 

Between  the  dates  of  these  two  letters  Mr.  Olney  wrote  Mr.  Dupuy 
de  I^me  two  other  letters,  dated  March  2  and  13,  respectively,  and 
giving  instances  of  the  violation  of  treaty  rights  by  Spain  in  the  tak- 
ing of  horses,  mules,  and  food  stock  ])y  her  soldieiy,  and  expressly 
refers  the  minister  to  his  letter  of  February  14,  in  which  he  cites  and 
construes  the  first  clause  of  Article  VII  of  the  treat}'  which  he  claims 
is  violated  by  such  conduct.  No  word  is  received  from  Spain  dissent- 
ing to  this  construction,  but,  on  the  contrary,  word  is  received  that 
instructions  have  been  given  to  the  civil  and  military  authorities  to 
comply  with  the  wishes  expressed  in  the  letter  of  February  14,  and  in 
afterwards  referring  to  this  note  in  a  letter  to  Secretary  Sherman 
(For.  Rel.  1897,  p.  516-517),  Mr.  Dupuy  de  Lome  says: 

I  have  not  forgotten  the  correspondence  which  passe<l  between  II is  Majesty's  lega- 
tion and  the  Hoii.  Richard  Olney,  when  he  was  at  the  head  of  the  Department  now 
under  your  worthy  charge,  nor  my  note  of  April  1,  1896,  whereby  I  gave  assurances 
to  which  your  honor  refers  as  gratifying  with  respect  to  the  expropriation  for  mili- 
tary puri)oses  of  property  belonging  to  citizens  of  the  I'nited  States  and  the  enforce- 
ment of  Article  VII  of  the  treaty  of  1795. 

It  should  also  l)e  borne  in  mind  that  in  the  note  of  Secretary  vSher- 
man  (For.  Rel.  1897,  p.  515),  to  which  the  above  was  a  reply,  Mr. 
Sherman  had  used  the  following  language: 

Your  Government  has  admitted  the  wrongfulness  of  the  practice  of  expropriating 
the  property  of  the  citizens  of  the  United  States  even  when  the  military  exigencies 
of  a  campaign  in  the  field  -might  be  pleaded  in  excuse  for  taking  supplies  and  food  for 
which  rightful  compensation  is  made. 

Spain  therefore  had  notice  that  in  not  dissenting  from  the  construc- 
tion placed  by  the  United  States  upon  the  first  clause  of  Article  VII 
of  the  treaty,  and  in  stating  that  orders  had  been  given  to  the  Spanish 
officers  in  Cuba  in  accordance  with  these  wishes,  she  must  be  con- 
sidered as  having  assented  thereto. 
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During  all  of  the  correspondence  relating  to  the  order  forbidding 
the  exportation  of  leaf  tobacco  from  Cuba  (For.  Rel.  1896,  p.  t>H4-«»95) 
Secretary  Olney  repeatedly  asserts  that  this  order  is  a  violation  of  the 
first  clause  of  Article  VII  of  the  treaty. 

Spain  denies  that  this  order  is  a  violation  of  the  treaty,  but  does  ncx} 
base  this  denial  upon  the  ground  that  the  first  clause  of  Article  VII  is 
not  applicable  to  land  property".  The  Duke  of  Tetuan,  in  a  note 
addressed  to  the  minister  plenipotentiary  of  the  United  States  on  the 
24th  day  of  April,  18117,  expressly  admits  that  it  does  so  apply, 
but  that  the  order  relating  to  tobacco  is  not  a  violation  thereof,  becaui^e 
it  does  not  relate  to  tobacco  bona  fide  acquired  or  contracted  for  prior 
to  the  date  thereof.     We  quote  from  this  letter  as  follows: 

There  has  not  l)een,  therefore,  and  could  not  have  been,  any  violation  of  any  inter 
national  pact  whatever.  The  proclamation  of  May  16  does  not  in  the  least  oppose 
Article  VII  of  the  treaty  of  1795,  because,  as  stated  in  said  proclamation  and  hb 
admitted  by  Y.  E.  in  the  secoml  part  of  the  conclusions  of  your  note  of  May  11,  it 
does  not  refer  to  tobacco  bona  fide  acquired  or  contracted  for  prior  to  that  dale. 
There  has  been,  therefore,  no  detention  or  embargo  of  gotnis  belonging  to  American 
citizens,  tvhich  w  vhat  s^iid  Article  VII  erpressly  prohibits;  and  secondly,  it  is  not  pos- 
sible to  admit  that  the  treaty  of  1795  has  been  violated  on  the  part  of  the  Spanish 
Government. 

From  the  foregoing  we  conclude  that  as  a  matter  of  fact  the  polit- 
ical department  of  the  United  States  Government  has  construed  the 
first  clause  of  Article  VII  of  the  treaty  of  1795  in  question  to  embrace 
real  estate  and  personal  property  on  land  as  well  as  vessels  and  their 
cargoes,  and  that  such  con.st ruction  has  been  concurred  in  by  Spain: 
and  therefore  the  Commission  will  adhere  to  such  construction  in 
making  its  decisions. 

NO  LIABILITY  FOR  DAMAOES  1X)NE  TO  TEKSONS  OR  PROPERTY  FOL^'D  IN 
THE  TRACER  OF  WAR,  OR  FOR  DAMAGES  RESULTING  FROM  MIUTARY 
MOVEMENTS,    UNLESS   UNNECESSARILY   AND   WANTONLY   INFLICTED. 

The  general  rule  that  the  property  of  alien  residents,  like  that  of 
natives  of  the  country,  when  in  the  track  of  war  is  subject  to  war's 
casualties,  and  that  no  liability  attaches  to  the  government  whose  flag 
the  army  bears  and  whose  battles  it  may  be  fighting,  is  well  established 
and  universally  admitted. 

Hall  says  that  a  government  ''  is  not  bound  to  do  more  for  foreign- 
ers than  for  its  own  su})jects,  and  no  government  compensates  its  sub- 
jects for  losses  or  injuries  suffered  in  the  course  of  civil  commotions." 
(Hall's  International  Law,  p.  232.) 

Acting  Secretary  Edwin  F.  Uhl,  in  his  note  to  Springer,  dated  July 
1,  1895,  says: 

Within  the  liniitH  of  usual  effective  control,  law-abiding  residents  have  a  right  to 
protection  in  the  ordinary  affairn  of  life  and  intercourse,  subject,  of  course,  to  mili- 
tary necessities  should  their  property  be  situated  within  the  zone  of  active  opera- 
tions.    (For.  Rel.,  1S95,  vol.  2,  p.  12i6.) 
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Acting  Secretary  of  State  Adee,  in  a  letter  written  to  the  Mapos 
Sugar  Company  on  the  30th  day  of  August,  1895,  uses  the  same  lan- 
guage. (House  Doc.  No.  224,  p.  60,  Fifty -fourth  Congress,  first  ses- 
sion.) 

Counsel  for  claimants,  however,  insist  that  in  the  treaty  of  1795 
each  one  of  the  contracting  parties  undertook  and  agreed  to  do  more 
for  the  citizens  or  subjects  of  the  other  than  for  its  own,  and  that  in 
order  to  fulfill  these  treaty  obligations  to  the  citizens  of  the  United 
States  during  the  recent  insurrection  in  Cuba,  Spain  was  called  upon 
to  exhaust  all  of  her  resources,  if  need  be,  to  protect  the  persons  and 
property  of  our  citizens;  they  claim,  in  effect,  that  if  the  estate  of  an 
American  should  be  located  in  the  track  of  her  advancing  or  retreating 
forces  she  must  march  them  around  it;  that  the  safety  of  the  persons 
and  property  of  our  citizens  was  absolutely  guaranteed  against  injury, 
loss,  or  destruction,  even  from  necessary  military  movements  to  sup- 
press the  armed  revolt;  in  short,  that  everywhere  and  at  all  times 
Spain  was  obliged  to  conduct  the  military  movements  of  her  forces 
with  specific  reference  to  the  interests  of  United  States  citizens  in  Cuba. 

With  this  extreme,  and  to  us  absurd,  doctrine  we  can  not  agree. 
It  is  contrary  to  reason  and  to  every  dictate  of  public  policy.  Can  ii 
he  supposed  that  either  Spain  or  the  United  States  thus  bartered  away 
her  sovereignty  or  imperiled  her  existence?  It  is  a  well-known  and 
universally"  accepted  principle  of  international  law  that  a  sovereign 
can  not  barter  away  his  sovereignty  or  imperil  his  existence,  yet  this 
would  be  the  logical  result  of  the  construction  contended  for  by  counsel. 

Can  a  treaty  be  conceived  of  whose  stipulations  would  deprive  either 
one  of  the  contracting  parties  from  the  free  exercise  of  the  natural 
right  of  self-preservation?  This  would  not  be  consistent  with  reason, 
law,  or  common  sense. 

Vattel,  in  his  Law  of  Nations,  page  251,  says: 

Every  interpretation  that  leads  to  an  absurdity  oiigrht  to  be  rejected. 

On  page  252  of  the  same  work  he  further  says: 

Now,  we  are  not  in  any  case  to  presume  that  it  was  their  intention  to  establish  an 
absurdity;  and  therefore  when  their  expressions,  taken  in  their  proper  and  ordinary 
meaning,  would  le^  to  absurd  consecjuences  it  becomes  necessary  to  deviate  from 
that  meaning  just  so  far  as  it  is  sufficient  to  avoid  absurdity. 

Hall,  in  giving  those  rules  of  construction  and  interpretation, 
against  which  no  objection  can  be  urged,  says  that  when  the  words  of 
the  treaty  fail  to  yield  a  plain  and  reasonable  sense,  the  reasonable 
instead  of  the  literal  sense  of  words  should  be  taken  when  the  two 
senses  do  not  agree.     (Hall  Int.  Law,  p.  354.) 

We  submit  that  it  is  absurd  to  say  that  a  century  ago  both  Spain 
and  the  United  States  deliberately  stipulated  away  such  war  rights  as 
might  be  necessary  to  self-preservation  whenever  the  exercise  thereof, 
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in  good  faith  by  either,  might  injure  the  persons  or  property  of  the 
other. 

If  a  government  is  no  longer  obliged  by  its  treaty  obligations  to 
send  succor  to  its  allies  when  it  is  attacked  and  has  need  of  all  its 
forces  for  its  own  defense;  and  if  it  may  without  the  slightest  imputa- 
tion of  perfidy  abandon  an  alliance  when  through  the  ill  success  of  the 
war  it  is  threatened  with  impending  ruin  if  it  does  not  immediately 
treat  with  the  enemj^  and  there  seems  to  be  ample  authority  for  both  of 
these  propositions,  then  certainly  the  language  of  the  treaty  in  ques- 
tion should  not  be  so  interpreted  as  todeprive  either  of  the  contracting 
parties  from  the  free  use  of  legitimate  war  measures  when  its  very 
existence  is  threatened  with  impending  destruction. 

The  Florida  Treaty  Commission,  appointed  in  1821,  which  was  called 
upon  to  construe  many  of  the  provisions  of  the  treaty  of  1795,  did  not 
hesitate  to  limit  the  apparent  broad  meaning  of  the  language  used  in 
Article  VI  of  the  said  treaty. 

That  Commission  held  that  that  part  of  said  article  which  imposes 
upon  the  contracting  parties  the  obligation  to  endeavor  by  all  means 
in  their  power  to  protect  and  defend  all  vessels  and  their  effects  Ijelong- 
iiig  to  citizens  or  subjects  of  either,  which  should  be  within  the  juris- 
diction of  the  other,  by  sea  or  by  land,  neither  binds  them  to  dispossess 
a  belligerent  captor  of  his  prize,  nor  to  exert  the  power  of  wresting 
from  the  court  of  such  captor  the  authority  of  deciding  upon  the 
legality  of  the  capture,  although  such  court  sat  in  Spanish  territory 
where  such  prize  was  carried.  (See  Moore's  International  Arbitra- 
tions, vol.  5,  pp.  4514r-4515.) 

By  the  fourteenth  article  of  the  treaty  of  1831  between  the  United 
States  and  Mexico,  each  Government  engages  to  give  its  ''special  pro- 
tection ''  to  the  persons  and  property  of  the  citizens  of  the  other, 
transient  or  dwelling  in  its  territor}',  etc.,  and  it  was  argued  in  the 
Salvador  Prats  Claim  (Moore,  pp.  2887-288vS)  that  each  (lovernment  bad 
there  by  contracted  to  guamntee  the  safety  of  such  persons  and  propert}-. 

Mr.  Wadsworth  disposes  of  this  contention  in  the  following  language. 

The  argument  for  claimant  treats  thin  stipulation  for  special  protection  as  a  guaranty 
of  security  under  all  circumstances;  but  we  do  not  take  that  view  of  it.  The  mort 
literal  interpretation  of  special  protection  can  not  make  an  insurance. 

The  whole  article  defines  the  chamcter  of  this  protection  and  shows  that  the  Gov- 
ernment merely  desijmed  to  place  aliens,  transient  or  dwelling  within  their  territory, 
on  an  equality  with  citizens  in  this  respect.  Herein  consists  this  special  protection. 
Indeed,  it  stipulates  no  more  than  every  just  government  must  undertake  in  behalf 
of  its  own  citizens  within  its  own  jurisfliction.  We  do  not  think  by  this  article 
either  of  the  governments  has  agreed  to  afford  any  more  or  further  protection  to 
strangers  within  its  borders  than  is  justly  due  to  its  own  citizens,  or  meant  to  estab- 
lish any  inequality  between  subjects  and  strangers  either  in  the  matter  of  protection 
or  in  the  mode  or  measure  of  redress  for  injuries  to  persons  or  property.    Each  gov- 
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emment  has  given  special  protection  to  all  having  a  right  to  invoke  it  whenever  it 
does  all  in  its  power  to  enforce  its  laws,  repress  and  punish  violence,  and  put  down 
by  force  of  arms  ami'ed  revolt. 

The  Commission  therefore  concludes  that  neither  the  first  clause  of 
Article  VII,  nor  any  other  provision  of  the  treaty  of  1795,  will  be  so 
applied  as  to  render  either  nation,  while  endeavoring  to  suppress  an 
insurrection  which  has  gone  beyond  its  control,  liable  for  damages 
done  to  the  persons  or  property  of  the  citizens  of  the  other  nation 
when  found  in  the  track  of  war,  or  for  damages  resulting  from  mili- 
tary movements,  unless  the  same  were  unnecessarily  and  wantonly 
inflicted. 
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OPINION  OF  COMMISSIONER  CHANDLEE. 

Commissioner  Chandler.  Although  the  principles  governing  adju- 
dication which  sustain  the  most  important  propositions  made  by  this 
Commission  in  connection  with  its  decisions  upon  various  demurrers 
to  petitions,  have  been  completely  explained  by  Commissioners  Diekema 
and  Wood,  it  seems  to  me  to  be  my  duty  to  refer  briefly  to  the  pres- 
entation they  have  made,  to  state  the  views  of  the  Commission  on 
points  of  less  difficulty,  and  to  examine  additionally  some  of  the 
reasons  against  our  conclusions  which  have  been  urged  by  Commis- 
sioners Maury  and  Chambers,  as  well  as  the  counsel  for  the  ckimants, 

POINTS  DECIDED  BY  THE  COMMISSION — ONLY  THOSE  CLAIMS  ARE  TO 
BE  ALLOWED  WHICH  WERE  LAWFUL  CLAIMS  AGAINST  SPAIN — ^JUDICIAL 
NOTICE  TAKEN   OF  PUBLIC   FACTS. 

Commissioner  Wood  has  shown  that  no  claims  can  be  allowed  against 
the  United  States  by  this  domestic  commission  which  would  not  be 
allowed  against  Spain  if  they  were  pressed  directly  upon  that  Govern- 
ment before  an  international  tribunal.  He  has  also  shown  that  the 
Commission  is  bound  to  take  notice  of  the  great  public  and  historical 
facts  as  the  result  of  which  Cuba  took  her  place  as  an  independent 
republic  in  the  family  of  nations — through  an  insurrection  of  the  Cuban 
people,  which  passed  from  the  first  beyond  the  control  of  Spain,  and 
so  continued  until  independence  was  achieved. 

NO  ABSOLUTE  BARRIER  TO  ALL  CLAIMS  BY  REASON  OF  RECOGNIZEl> 
BELLIGERENCY  AND  WAR  IN  AN  INTERNATIONAL  SENSE.  THESE  DID 
NOT   EXIST. 

Commissioner  Diekema  has  shown  the  unsoundness  of  the  broad 
contention  of  the  Attorne^^-General  that  there  was  a  recognition  of 
the  belligerency  of  the  Cuban  insurgents  which  created  a  state  of  wai* 
in  an  international  sense  and  which  in  and  of  itself  constituted  an  absijo- 
lute  barrier  agjiinst  all  claims  of  citizens  of  the  United  States  against 
Spain  for  damages  done  by  such  insurgents. 

A   PARENT    NATION   NOT    LIABLE    FOR    DAMAGES    DONE    BY   INSURGENTS 
WHERE   THE   INSURRECTION    HAS  GONE   BEYOND  CONTROL. 

Proceeding  further,  therefore,  to  consider  the  extent  of  any  liability 
which  might  exist  for  claims  of  that  character,  Commissioner  Diekema 
has  shown  that  where  an  armed  insurrection  has  gone  beyond  the  con- 
trol of  the  parent  government  the  latter,  as  a  general  rule,  is  not  liable 
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for  damages  done  by  the  insurgents  to  the  persons  and  property  of 
neutral  foreigners;  this  principle  subject,  however,  to  the  important 
qualification  that  in  any  particular  case  where  proof  is  made  that  the 
government,  by  the  exercise  of  due  diligence,  might  have  prevented 
the  damages,  it  will  be  liable  therefor. 

NOR  FOR   DAMAGES   DONE   BY  ITS  OWN   TROOPS. 

In  like  manner  Commissioner  Diekema  has  shown  that  to  subdue  an 
insurrection  which  has  gone  beyond  control  the  Government  may  adopt 
all  legitimate  war  measures — and  will  be  liable  for  damages  done  to 
neuti'al  foreigners  only  where  the  acts  are  proved  to  be  contrary  to  the 
rules  and  usages  of  international  warfare. 

RECONGENTRATION   AND    DEVASTATION    (wiTH   IMPORTANT   LIMITATIONS) 
ARE   LEGITIMATE   ACTS  OF  WAR. 

After  the  foregoing  principles  had  been  stated  by  the  Commission, 
there  was  further  argument  specially  concerning  the  reconcentration 
orders  issued  in  Cuba  by  the  Spanish  authorities;  and  the  additional 
conclusions  of  the  Commission  were  announced,  as  propositions  6,  7, 
and  8,  substantially  as  follows: 

During  war  the  removal  of  the  inhabitants  of  a  designated  territory 
and  their  concentration  in  towns  and  military  camps  are  legitimate 
war  measures,  although  the  abandoned  real  and  personal  property  in 
such  teiTitory  may  go  to  decay  and  ruin  or  be  destroyed  through  mili- 
taiy  devastation.     (Note  1.) 

LIMITATIONS   UPON   CONCENTRATION. 

But  notwithstanding  reconcentration  and  devastation  were  thus 
recognized  as  legitimate  methods  of  war  the  Commission  could  not 
doubt  that  it  was  required — as  a  judicial  tribunal  adjudicating  the 
claims  of  neutral  foreigners  injured  in  their  persons  and  property  by 
the  acts  of  the  military  authorities  of  a  parent  state  engiiged  in  war- 
fare against  an  insurrection  which  had  gone  be\"ond  control — to  apply 
in  favor  of  such  neutral  foreigners  such  reasonable  limitations  upon 
the  exercise  of  the  right  of  concentration  and  devastation  as  modern 
international  law  seems  to  impose.  That  the  insurgents  themselves 
have  no  remedy  against  their  own  government  which  they  are  resist- 
ing for  illegitimate  acts  of  war,  is  no  reason  why  this  tribunal  should 
not  enforce  appropriate  rules  and  restrictions  in  behalf  of  foreigners 
who  ought  not  to  be  damaged  without  redress  by  acts  of  violence  in 
war  which  are  forbidden  by  the  general  rules  of  international  law  as 
established  by  the  consensus  of  opinion  at  the  present  day. 

The  correct  and  reasonable  limitations  upon  reconcentration  and 
devastation  it  has  not  been  diflScult  to  discover.     (Note  2.) 
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Neutral  foreigners  should  have  such  reasonable  protection  as  the 
particular  circumstances  of  each  case  will  permit.  Responsible  mili- 
tary office  1*8  must  not  unnecessarily  or  wantonly  destroy  their  prop- 
erty. So  far  as  the  military  exigency  will  permit,  foreigners  removed 
or  concentrated  should  have  food  and  shelter,  be  guarded  from  sick- 
ness and  death,  and  from  cruelty  and  hardship,  and  none  of  them  can 
without  remedy  be  more  injuriously  treated  than  are  other  foreigners 
or  than  are  the  subjects  of  the  country. 

These  restrictions  upon  the  military  right  of  reconcentration  and 
devastation  are  sustained  by  the  principle  that  no  damages  to  property 
should  be  inflicted  where  no  military  end  is  thereb}'  served;  and  it 
seems  reasonable  to  allow  any  claimant  before  a  tribunal  like  this  to 
aver  and  prove  that  such  was  his  case  and  that  the  acts  of  war  from 
which  he  suffered  were  illegitimate  and  contrary  to  the  rules  and 
usages  of  international  warfare. 

TREATY   OF   1795    AGAINST  EMBARGOES  AND   DETENTIONS. 

The  Commission  having  determined  that  the  treaty  of  1795  and  the 
protocol  of  1877  were  in  full  force  and  effect  during  the  Cuban  insur- 
rection, it  was  urged  in  behalf  of  the  claimants  that  the  first  clause  of 
article  7  of  the  treaty  wherein  ^'it  is  agreed  that  the  subjects  oi  citi- 
zens of  each  of  the  contmcting  parties,  their  vessels  or  effects,  shall 
not  be  liable  to  an}^  eml)argo  or  detention  on  the  part  of  the  other  for 
any  military  expedition,  or  other  public  or  private  purpose  wliatever/"' 
must  be  directly  applied  by  the  Commission  to  all  cases  of  occupa- 
tion by  the  Spanish  authorities  of  real  estate  in  Cuba  belonging  to 
citizens  of  the  United  States,  and  to  all  like  takings  and  holdings  of 
personal  property  of  such  citizens. 

By  the  Attornev-General,  however,  it  was  contended  that  the  cir- 
cumstances existing  when  the  treaty  was  made  show  that  the  above 
language  referred  only  to  vessels  and  to  personal  property  which  had 
been  water-borne  thereon,  and  by  no  reasonable  construction  could  be 
applied  to  plantations,  their  crops,  and  the  personal  property  con- 
nected therewith,  which  might  receive  injurv  in  the  course  of  a  war 
on  land  like  that  carried  on  by  Spain  against  her  insurgent  subjects  in 
Cuba. 

Resisting  this  contention  of  the  Attorney -General  as  to  the  original 
meaning  of  the  language,  the  counsel  for  the  claimants  further  argued 
that  its  broad  scope  is  demonstrated  by  the  construction  given  to  it 
by  a  hundred  years  of  assertion  on  the  part  of  the  United  States, 
acquiesced  in  by  Spain,  and  applied  on  various  occasions  bj"  arbitrators 
engaged  in  adjudicating  claims  of  United  States  citizens  against  Spain. 

The  rejoinder  of  the  Attorney-General  was  that  the  Spanish  Gov- 
ernment had  distinctly  denied  that  such  a  broad  meaning  could  be 
given  to  the  language  of  the  treaty,  that  no  award  against  Spain  was 
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ever  made  expressly  or  necessarily  on  the  assumption  that  the  words 
"*•  their  vessels  or  eifects''  meant  real  estate  and  personal  property  on 
land^  plantations  and  their  buildings,  machiner}'^,  agricultural  crops, 
and  animal  products,  but  that  the  awards  cited  were  made  because  the 
acts  complained  of  were  in  violation  of  the  other  words  of  the  treaty, 
nameh: 

'"  In  all  cases  of  seizure,  detention,  or  arrest  for  debts  contracted,  or 
offenses  committed  *  *  *  the  same  shall  be  made  and  prosecuted 
by  order  and  authorit^^  of  law  only  and  according  to  the  regular  course 
of  proceeding  usual  in  such  cases." 

And  that  any  revocations  of  orders  issued,  or  concessions  of  any 
sort  made  by  Spain  upon  pressure  from  the  United  States  were  based 
upon  the  clause  last  above  cited,  or  upon  principles  of  international 
law  existing  independently  of  the  treaty,  or  upon  a  desire,  without 
regard  to  legal  rights,  to  avoid  a  conflict  between  unequal  nations. 
(Note  3.) 

In  the  contention  of  the  Attorney-General  the  writer  of  the  present 
opinion  concurs  against  the  views  of  all  his  associates,  and  therefore  he 
dissents  from  proposition  10  of  the  Commisson,  that  the  clause  in  the 
treat\"  of  1795  prohibiting  the  embargo  and  detention  of  vessels  or 
effects  was  operative  as  an  express  treaty  stipulation  forbidding  the 
0(»cupancy  by  Spanish  troops  of  plantations  of  American  citizens  in 
Cuba  during  the  insurrection  in  the  island  from  1895  to  1898. 

SEVENTH   ARTICLE   OF   TREATY    STATES    ONLY   WHAT   IS   A   PRINCIPLE   OF 
INTERNATIONAL   LAW   AT   THE    PRESENT   DAY. 

But  the  dissent  thus  stated  is  unimpoi-tant,  for  the  reason  that  the 
agreement  of  1795  to  refrain-  from  the  embargo  and  detention  of 
ships  and  their  effects  imposes  no  obligation  not  prescribed  by  the 
principles  of  modern  international  law  for  the  protection  of  all 
property  of  neutral  foreigners  when  a  nation  is  engaged  in  suppress- 
ing by  war  a  formidable  insurrection. 

All  the  Commissioners  agree  that  either  by  reason  of  the  stipula- 
tions of  the  treaty  of  1795  or  of  correct  prmciples  of  international 
law,  Spain  in  suppres^sing  the  insurrection  in  Cuba  was  lx)und  to  abstain 
from  the  embargo  or  detention  of  the  real  and  personal  estate  of  neu- 
tral citizens  of  the  Ignited  States.  When  Spain  proceeded  to  embargo 
and  detain  or  to  confiscate  without  process  of  law  any  such  property 
she  became  liable  for  so  doing;  and  it  is  immaterial  in  connection 
with  the  adjudications  of  the  Commission  whether  the  duty  of  absten- 
tion arose  from  the  treaty  of  1795  or  from  general  principles  of  inter- 
national law. 

That  such  is  the  obligation  independent  of  treaty  stipulations  is 
apparently  admitted  by  the  Spanish  minister  of  the  colonies  in  his 
letter  of  July  11, 1873,  to  Minister  Sickles,  where  he  said  that  embargoes 
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decreed  b}^  mere  executive  authority  were  indefensible  in  view  of  the 
seventh  article  of  the  treaty  of  1795  "not  to  speak  of  the  rules  of 
international  law  which  prohibited  such  measures  against  the  citizens 
or  subjects  of  friendly  countries."  Further,  on  July  12,  1873,  the 
minister,  in  his  draft  of  a  decree  revoking  all  executive  embargoes  in 
(>uba,  said:  "There  can  not  be  found  in  international  law  any  preceptor 
principle  authorizing  this  class  of  seizures  which  bear  upon  their  face 
the  stamp  of  confiscation;  neither  under  any  sound  judicial  theory'  is  it 
admissible  to  proceed  in  such  a  manner."    (Moore,  3762.)     (Note  4.) 

BUT  THE  PROHIBITION  OF  EMBARGOES  AND  DETENTIONS  DOES  NOT 
CREATE  A  LIABILITY  FOR  DAMAGE  DONE  IN  THE  TRACK  OF  WAR  AND 
DURING   MILITARY   MOVEMENTS. 

Therefore  the  real  and  material  difference  within  this  Commission 
concerning  the  scope  and  effect  of  the  treaty  of  1795  arises  only  from 
the  dissent  of  two  of  its  members  from  the  eleventh  proposition,  that 
no  obligation  whether  imposed  upon  a  nation  b^^  treaty  or  otherwise  not 
to  embargo  or  detain  the  property  of  citizens  of  another  nation  will 
involve  a  liability  in  the  suppression  of  an  insurrection  which  has  gone 
beyond  control,  for  damages  done  to  property  found  in  the  track  of 
war  or  for  injuries  or  destruction  from  military  movements  not  unnec- 
essarily and  wantonly  conducted. 

Yet  the  distinction  between  the  embargo  and  detention  of  property 
as  a  mere  preparation  for  war  and  acts  of  devastation  and  destruction 
which  are  parts  of  actual  military  movements  is  clear  and  cogent, 
Spain  in  the  treaty  of  1795  might  well  agree  not  to  prepare  for  any 
act  of  war  with  any  enemy  by  embargoing  or  detaining  the  property 
of  neutral  citizens  of  the  United  States.  So  also  the  obligation  to 
refrain  from  such  seizures,  as  a  principle  of  progressive  international 
law,  is  intelligible  and  rational  and  commends  itself  to  the  good  judg- 
ment of  every  inquirer.  But  it  is  irrational  to  suppose  that  Spain  by 
treaty  made  one  hundred  years  ago  or  by  present  principles  of  inter- 
national law  was  bound,  in  the  war  movements  of  her  troops  for  the 
purpose  of  defeating  and  punishing  her  insurgent  citizens  marching 
on  to  independence,  to  prevent  at  all  hazards  any  injury  by  such 
troops  to  the  property  of  foreigners  found  in  the  track  of  war  and 
which  it  seemed  necessary  to  damage  or  destroy  in  order  to  the  success 
of  the  military  movements  in  progress.  Such  a  limitation  of  war 
powers,  such  a  responsibility  for  damages  done  in  war,  have  never  been 
assumed  by  any  nation  or  been  imposed  upon  any  nation  by  any 
principle  of  international  law  and  are  not  likely  ever  to  be  enforced  in 
any  forum. 

When  the  United  Stato^),  in  our  treaties  with  the  new  South  Ameri- 
can Republics,  which  had  accomplished  their  independence  of  Spain, 
proceeded  to  insert   the  clause  that  the  vessels  and  effects  of  each 
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nation  should  not  be  subject  to  embargo  or  detention  by  the  other 
nation  ''for  any  military  purpose,  nor  for  any  public  or  private  pur- 
pose whatever,"  care  was  taken  to  insert  a  qualifying  clause — in  our 
treaty  with  Colombia  in  1824  (8  U.  S.  Stats.,  308,  art.  5),  the  follow- 
ing: ''  without  allowing  to  those  interested  a  sufficient  indemnifica- 
tion," and  the  same  clause  in  later  treaties;  with  Central  America  in 
1825  (Ibid.,  324,  art.  7);  with  Chile  in  1832  (Ibid.,  435,  art.  5);  with 
Venezuela  in  1836  (Ibid.,  470,  art.  8);  with  Ecuador  in  1839  (Ibid.,  530, 
art.  8);  and  to  insert  in  our  treaty  with  Mexico  in  1831  (Ibid.,  414,  art. 
8),  the  words  ^'without  a  corresponding  compensation;"  and  in  our 
treaty  with  Peru-Bolivia  in  1836  (Ibid.,  488,  art.  4),  the  words  ''with- 
out being  allowed  therefor  a  sufficient  indemnification." 

In  the  face  of  these  provisions  it  can  not  possibl}^  be  contended  that 
the  exemption  from  embargo  and  detention  was  intended  to  be  applied 
to  active  military  operations  in  the  field,  and  either  to  prevent  the 
destruction  or  capture  of  property  in  the  track  of  war  and  in  the  way 
of  military  movements,  or  to  require  compensation  to  be  made  in  all 
cases  of  such  destruction  or  capture.  Impedimenta  consisting  of 
volumes  of  restraining  treaties  and  humanizing  codes  are  not  placed 
in  the  saddlebags  of  our  cavalry  captains  either  by  the  treaty  of  1795 
or  The  Hague  convention  of  1899. 

It  may  be  difficult  for  a  court  or  commission  to  determine  in  some 
individual  cases  whether  the  damage  to  property  resulted  from  for- 
bidden embargoes  and  detentions  or  from  permissible  destruction  and 
capture,  but  the  duty  seems  to  be  imposed  and  this  commission  will 
endeavor  to  perform  it. 

The  prevailing  principle  which  has  been  followed  and  adopted  by 
the   Commission  is  well  and  accurately  stated  b}^  Secretary  Freling- 

huysen  in  a  letter  as  follows: 

Department  of  State, 

Washingionj  April  77,  J88S. 
Mr.  DE  Bounder  de  Mblsbroeck,  etc. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the  23d  of  Novem- 
ber last,  transmitting  the  memorial  of  Mr.  Melchior  Melebeck,  a  Belgian  subject, 
who  resided  at  Abbeville,  in  the  parish  of  Vermilion,  La.,  during  the  years  1861  to 
1866,  and  who  now  claims  from  the  United  States  the  sum  of  $16,210  as  indenmity 
for  losses  of  property  caused,  as  he  alleges,  by  the  armies  of  the  United  States  while 
engaged  in  active  hostilities  during  those  years  with  the  rebel  forces  of  the  so-called 
Confederate  States,  together  with  interest  from  the  month  of  June,  1863,  to  June, 
1882,  amounting  to  $18,468,  and  bringing  the  total  sum  claimed  up  to  $34,678.  *  *  * 

The  facts  stated  by  Mr.  Melebeck  show  very  clearly  that  he  was  a  permanent  resi- 
dent of  Louisiana  during  the  years  named,  and  he  says  explicitly  that  '*the  above- 
mentioned  objects,  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  *  *  *  were  appropriated 
and  taken  by  the  military  organizations  and  troops  of  the  United  States  between  the 
13th  of  April,  1861,  and  the  20th  of  August,  1866. '^  During  much  of  this  period 
active  military  operations  against  the  enemies  of  the  United  States  were  being  prose- 
cuted by  the  Federal  forces  in  the  State  of  Louisiana,  and  the  parish  of  Vermilion, 
in  which  was  the  claimant's  domicile,  was  not  exempted  from  the  general  ravages 
of  war. 


Digitized  by 


Google 


4        •^ 
78  SPANISH    TBEATY    CLAIMS    COMMISSION. 

The  property  of  alien  residents,  like  that  of  natives  of  the  country,  when  in  the 
track  of  war  "is  subject  to  war's  casualties,  and  whatever  in  front  of  the  advancing 
forces  that  either  impedes  or  may  give  them  aid  when  appropriated,  or  which,  if  left 
unmolested  in  their  rear,  might  afford  aid  and  comfort  to  the  enemy,  may  be  taken 
or  destroyed  by  the  armies  of  either  of  the  belligerents,  and  no  liability  whatever  is 
understood  to  attach  to  the  government  of  the  country  whose  flag  that  army  bears 
and  whose  battles  it  may  be  fighting,  and  when  actual  positive  war  is  in  progress  the 
commander  of  the  armies  in  the  field  must  be  the  judge  of  the  existing  exigencies  and 
necessities  which  dictate  such  action.** 

This  is  believed  to  be  the  universal  rule  at  the  present  day;  it  is  that  which  has 
been  followed  by  the  (Tovernments  of  Europe  in  recent  wars.  In  the  case  of  the 
Franco-Prussian  War  of  1870-71,  Earl  Granville,  then  secretary  of  state  for  foreign 
affairs  of  Great  Britain,  adhered  to  this  rule  in  regard  to  British  subject*?  resident  in 
France  during  the  time  of  the  Prussian  invasion  of  France,  and  it  is  known  that 
British  subjects  then  resident  in  ^"rance,  and  who  were  in  the  track  of  the  war,  lost 
property  to  the  amount  of  many  millions  of  dollars.     ♦    *    * 

After  careful  consideration,  I  have  been  unable  to  find  any  just  reason  in  the  facts 
set  forth  by  Mr.  Melebeck,  even  if  the  proofs  which  he  alleges  were  at  hand,  why 
his  claim  in  the  present  instance  should  be  made  an  exemption  to  the  general  rule. 

Accept,  sir,  the  renewed  assurance  of  my  high  consideration. 

Fredk.  T.   Frelinghuysex. 

See  opinion  of  Attorney-General  Stanber}^  12  Op.,  21,  ''Aliens 
must  suffer  the  fortunes  of  war."     (Not-e  5.) 

FUNDAMENTAL    DIFFERENCES   IN    THE   COMMISSION. 

The  foregoing  observations  constitute,  it  is  believed,  a  correct  out- 
line of  those  opinions  reached  by  the  Commission  which  affect  proljably 
four-fifths  of  the  claims  presented.  The  magnitude  of  those  claims, 
the  ability  and  force  with  which  eminent  counsel  have  discussed  the 
questions,  and  the  differences  thereon  existing  among  the  members  of 
the  Conmiission  justify  an  extension  of  this  opinion,  even  at  the  risk 
of  repetition  and  long  exposition. 

Any  inquirer  seeking  to  review  and  test  the  soundness  of  the  con- 
clusions of  the  Commission,  as  stated  by^  (Commissioners  Diekema  and 
Wood  and  in  this  opinion,  can  not  fail  to  notice  the  radical  opposition 
on  vital  questions  between  those  conclusions  and  such  as  have  been 
reached  by  Commissioners  Maur\^  and  Chambers.  The  irreconcilable 
differences  of  opinion  developed  must  be  carefully  and  candidly  inves- 
tigated before  anyone  can  hope  to  arrive  at  a  correct  and  true  result. 

FIRST     PRIN(  IPAL     DIFFERENCE.         RULE     OF     ALLOWANCE     THAT     ONLY 
CIJVIMS   GOOD   AGAINST   SPAIN   ARE   TO   BE   PAID. 

The  first  fundamental  proposition  of  the  Commission  is  that  no 
award  can  be  made  in  favor  of  any  claim  which  an  international  tri- 
bunal of  arbitration  applying  principles  of  international  law  would 
not  adjudge  to  have  been  a  valid  claim  against  Spain  at  the  date  of  the 
treaty  of  peace. 
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CHANGE   OF   POSITION   OF  THE   CLAIMANTS. 

The  correct pes8  of  this  proposition  no  one  seemed  to  doubt  until 
long  after  the  organization  of  the  Commission.  Commissioner  Wood 
has  cited  the  explicit  declarations  of  such  learned  counsel  for  the 
claimants  as  Messrs.  Soley  and  Moore,  tiled  April  17,  1902. 

Mr.  Soley  said; 

The  Commission  is  to  determine  primarily  the  question  what  amount  Spain  should 
have  paid  to  the  United  States  for  each  of  these  claims  had  the  United  States  not 
as8ume<l  their  payment.  (Brief,  pp.  5-6.)  It  is,  therefore,  the  liability  of  Spain 
for  indemnity  that  this  tribunal  is  to  deteniiine. 

Mr.  Moore  said: 

It  is  obvious  that  the  Commission  is  to  consider  the  claims  precisely  as  if  they  still 
constituted  existing  demands  against  the  Government  of  Spain.     (Brief,  p.  2. ) 

Messrs.  W.  E.  Curtis  and  John  G.  Carlisle,  in  their  brief,  also  filed 
April  17,  1902,  said: 

There  can  be  no  doubt  that  under  the  provisions  of  this  article  the  United  States 
is  under  the  same  liability  to  indemnify  its  citizens  for  injuries  suffered  by  them 
during  the  late  insurrection  in  Cuba  as  Spain  would  have  been  had  her  responsibili- 
ties not  been  assumed  by  the  United  States.     (Brief  for  Rosario  Sugar  Co.,  p.  13.) 

In  addition,  the  brief  of  Messrs.  Sullivan  and  Cromwell,  filed  on 
the  same  date  by  Mr.  William  V.  Rowe,  stated  the  case  as  follows: 

To  establish  the  liability  of  the  defendant  it  is  only  necessary  to  prove  that  at  the  * 
time  of  the  treaty  of  peace  Spain  was  liable  for  those  acts  of  the  Cuban  insurgents  by 
which  the  property  of  the  claimant  was  destroyed.  *  *  *  It  is  obvious  that  at 
the  several  times  when  the  property  of  tliis  claimant  was  destroyed  by  the  insurgent 
force  in  Cuba  this  claimant  acquired  no  claim  for  redress  against  the  United  States. 
Its  claim  for  redress,  if  any,  and  for  satisfaction  for  the  looses  inflicted  upon  it,  was 
against  the  Government  of  Spain.  Whether  this  claimant  had  such  claim  against 
Spain  is  now  to  l)e  considered,  aiid  it  is  the  onhj  queMion  to  be  coimdered.  If  by 
reas4^n  of  such  acts  of  the  insurgents  this  claimant  acquired  no  claim  for  redress 
and  satisfaction  for  its  losses  against  Spain,  that  is  an  end  to  the  question,  for  it  is  a 
self-evident  proposition  that  it  can  make  no  claim  against  the  United  States  which 
was  not  a  valid  claim  against  Spain  at  the  time  of  the  ratification  of  the  treaty  of 
peace  of  December  10,  1898.  On  the  other  hand,  it  is  equally  self-evident  that  this 
claimant  is  not  prejudiced  by  the  circumstance  that  the  United  States  has  substituted 
itself  in  the  place  of  Spain  as  the  defendant  in  this  proceeding.  By  Article  VII  of 
the  treaty  it  was  provided,  etc.  *  *  *  It  is  then  the  claim  which  this  claimant 
had  against  Spain  which  is  the  subject-matter  of  this  inquiry. 

In  Messrs.  Page  and  Conant's  brief  of  April  17,  1902,  pages  74  and 
78,  it  is  said: 

The  United  States  is  bound  to  pay  **  every  claim  of  an  American  citizen  for  damages 
to  his  property  in  Cuba  during  the  late  insurrection  the  payment  of  which  could 
have  been  justly  demanded  of  Spain  before  the  treaty  of  1898;  any  claim  the  pay- 
ment of  which  could  in  equity  and  good  cons<'ience  have  been  demanded  of  Spain  at 
the  time  of  the  treaty  of  Paris." 

After  these  briefs  had  been  filed  the  reply  brief  for  the  Govern- 
ment was  presented — on  May  5,  1902 — and  this  forcefully  restated 


Digitized  by 


Google 


/. 


80  SPANISH    TREATY    CLAIMS    COMMISSION. 

and  emphasized  the  contention  of  the  defense  that  Spain  was  not  liable 
according  to  the  principles  of  international  law  for  damages  done  by 
the  Cuban  insurgents  in  an  insurrection  which  had  gone  beyond  con- 
trol nor  for  damages  done  by  the  soldiers  of  Spain  in  efforts  to 
suppress  that  insurrection. 

A  new  and  different  basis  of  allowance  was  thereupon  conceived 
and  pressed  by  the  strong  and  astute  counsel  for  claimants.  On  June 
2,  11)02,  Mr.  Carlisle  in  his  oral  argument  announced  for  the  first  time 
in  any  noticeable  manner  the  new  contention  of  claimants  that  the 
general  principles  of  international  law  had  nothing  to  do  with  the 
claims  pending  before  the  Commission.     These  were  his  words: 

Tlie  (luestion  as  to  the  original  liability  of  Spain  under  international  law  ifi  wholly 
immaterial  in  the  controversy  between  the  citizen  and  the  United  States; 

and  from  the  time  of  this  announcement  the  new  proposition  was 
urged  by  all  the  counsel  for  the  claimants. 

The  most  careful  consideration  which  the  majority  of  the  Commission 
have  been  able  to  give  to  this  final  position  of  the  claimants  does  not 
reveal  to  them  any  safe  basis  for  decisions  upon  claims  other  than  the 
requirement  that  every  claim  to  be  now  good  against  the  United  States 
must  have  been  a  good  claim  against  Spain  when  released  by  the  treaty 
of  peace. 

THE   LANGUAGE   OF  THE   TREATY  AND   STATUTE   IS  DECISIVE. 

The  language  of  the  treaty  and  of  the  statute  which  gives  the  Com- 
mission all  the  powers  which  it  possesses  is  important  and  controlling 
in  this  argument.  As  is  customary  in  a  treaty  making  peace  at  the 
close  of  a  war,  the  United  States  and  Spain  mutually  released  all  pri- 
vate claims  against  each  other,  including  all  claims  for  indemnit^^  for 
the  cost  of  the  war;  and  then  the  United  States  alone  agreed  to  '*"  adju- 
dicate and  settle  the  claims  of  its  citizens  against  Spain  relinquished 
in  this  article." 

The  United  States  law  making  provision  for  adjudication  literally 
followed  the  treaty.  This  Commission  was  directed  to  receive,  examine, 
and  adjudicate  the  claims  which  the  United  States  had  agreed  to  adju- 
dicate and  settle  by  the  seventh  article.  Then  followed  the  unmistak- 
able principle  of  adjudication: 

It  shall  adjudicate  said  claims  according  to  the  merits  t>f  the  several  cases,  the 
principles  of  i»quity,  and  of  international  law. 

It  is  difficult  to  conceive  that  under  this  language  any  argument 
worthy  of  attention  could  be  made  to  show  that  the  United  States 
bound  itself  to  pay  any  claims  except  those  which  at  the  time  of  mak- 
ing the  treaty  were  valid  claims  against  Spain  according  to  the  prin- 
ciples of  international  law.    Yet  such  an  argument  has  been  forcefully 
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stated  by  counsel  as  able  and  eminent  as  are  to  be  found  in  the  Union, 
and  pressed  with  vigor,  eloquence,  and  apparent  sincerity,  and  has 
found  acceptance  with  two  of  the  members  of  the  Commission. 

DIFFERENT  AND  ERRONEOUS   RULES  PROPOSED. 

Endeavoring,  therefore,  to  treat  the  contention  as  serious,  we  find  it 
useful  to  examine  the  various  principles  of  adjudication  which  it  is 
sought  to  substitute  for  those  principles  of  international  law  which, 
being  applied  to  the  pertinent  facts,  will  determine  the  primary  liability 
or  nonliability  of  Spain  and  consequently  the  present  liability  or  non- 
liability of  the  United  States. 

FIRST   ERRONEOUS   RULE    OF    LIABILITY   SUGGESTED:    THAT  ALL  CLAIMS 
RELINQUISHED    MUST  BE   PAID. 

A  rule  of  allowance  which  has  been  suggested  is  that  all  claims  that 
were  released  must  be  paid.  The  payment  must  be  as  broad  as  the 
relinquishment. 

Abticle  7.  The  United  States  and  Spain  mutually  relinquish  all  claims  for  in- 
demnity, national  and  individual,  of  every  kind  of  either  (Government,  or  of  its 
citizens  or  subjects  against  the  other  Government.  *  *  *  The  United  States  will 
adjudicate  and  settle  the  claims  of  its  citizens  against  Spain  relinquished  in  this 
article. 

The  argument  is  simple  enough.  Undoubtedly  every  claim  pending 
before  this  Commission  was  relinquished,  and  the  claimant  by  the 
action  of  his  own  Government  has  lost  all  right  against  Spain.  There- 
fore the  United  States,  which  has  relinquished  every  claim,  must  pay 
every  claim.  But  unfortunately  for  the  argument  the  United  States 
did  not  agree  to  pay  every  claim  which  it  relinquished,  but  only  to 
adjudicate  and  settle  all  claims;  and  the  act  of  Congress  directs  that 
the  adjudication  shall  be  made  according  to  the  principles  of  inter- 
national law. 

THIS  SAME  ARGUMENT  MADE  AND  REJECTED  BY  THE  COMMISSION  OF  1819. 

Fortunately  this  question  has  been  once  raised  and  quite  effectually 
disposed  of,  as  has  been  shown  by  Commissioner  Wood. 

By  the  treaty  of  February  22,  1819,  between  the  United  States  and 
Spain  the  two  nations  reciprocally  renounced  all  claims  for  damages 
or  injuries  which  they  or  their  citizens  and  subjects  might  have  suf- 
fered. The  renunciation  of  the  United  States  was  specified  as  apply- 
ing (1)  to  all  injuries  provided  for  in  the  annulled  convention  of  1802, 
(2)  to  all  claims  for  losses  by  French  seizures  of  property  condemned 
as  prize  in  Spanish  territory,  (8)  to  all  claims  on  account  of  the  sus- 
pension of  the  right  of  deposit  at  New  Orleans,  (4)  to  all  claims  on 
account  of  Spanish  seizures  at  sea,  and  (5)  to  all  claims  of  citizens  of 
the  United  States  statements  of  which  soliciting  the  interposition  of 
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the  United  States  had  been  presented  to  Spain;  and  a  domestic  com- 
mission of  the  United  States  was  provided  for  to  adjust  the  claims 
according  to  the  principles  of  justice,  '"the  laws  of  nations,"  and  the 
treaty  of  1795;  and  the  United  States  agreed  to  provide  for  the  pay- 
ment of  claims  which  might  be  admitted  and  adjusted  by  the  commis- 
sion the  siun  of  $5,000,000. 

Commissioner  Wood  has  fully  stated  the  decision  of  the  above 
domestic  commission — that  a  claim  was  not  to  be  paid  merely  l>ecause 
it  had  been  relinquished,  but  must  be  shown  to  be  a  good  claim,  and 
such  as  the  Spanish  Government,  even  if  the  treaty  had  never  been 
made,  ought  to  have  satisfied  according  to  the  "  laws  of  nations''  and 
the  treaty'  of  1795. 

It  is  impossible  to  resist  the  correctness  of  this  decision  or  to  make 
the  slightest  distinction  between  the  two  cases.  The  United  States 
agreed  with  Spain  in  1898,  as  in  1819,  to  release  all  claims  and  to  pa}' 
those  which  would  stand  the  test  of  an  adjudication  to  determine 
whether  they  were  good  claims  against  Spain  according  to  the  princi- 
ples of  international  law. 

FRENCH   SPOLIATION   CLAIMS. 

In  like  manner  the  Congress  of  the  United  States  has  dealt  with  the 
French  spoliation  claims — claims  of  our  citizens  released  by  us  to 
France,  and  which  we,  therefore,  became  bound  to  adjudicate  and 
settle. 

In  the  second  article  of  the  convention  of  1800  with  France,  in  arti- 
cle 2,  as  first  signed  by  the  French  plenipotentiaries  on  September  30, 
1800,  it  was  provided  that  there  should  be  further  negotiations,  at  a 
convenient  time,  upon  the  differences  between  that  nation  and  the 
United  States  respecting  the  former  treaties  of  1778  and  the  conven- 
tion of  1788,  and  "upon  the  indemnities  mutually  due  or  claimed,-' 
and  that  until  agreement  the  treaties  and  convention  should  have  no 
operation. 

On  February  3,  1801,  the  United  States  Senate  consented  to  the 
treaty  ''provided  the  second  article  be  expunged,"  and  President 
Adams  on  February'  18  ratified  it  '*  excepting  the  second  article,'"* 
which  he  declared  to  be  expunged  and  of  no  fofce  or  validit3\ 

On  July  31,  1801,  the  ''First  Consul  of  France"  consented  to  ''the 
retrenchment  of  the  second  article,"  but  added,  "provided  that  by 
this  retrenchment  the  two  States  renounce  the  respective  pretensions 
which  are  the  object  of  the  said  article." 

(Signed)  Bonaparte. 

On  December  21, 1801,  President  Jefferson  promulgated  the  conven- 
tion as  having  been  fully  ratified  by  the  Senate  on  December  19,1801. 

It  being  justly  claimed  by  United  States  citizens  that  by  the  above 
renunciations  their  claims  against  France  for  spoliations  by  French 


Digitized  by 


Google 


SPANISH    TBEATY    CLAIMS    COMMISSION.  83 

cruisers  were  released  and  canceled,  efforts  were  made  to  secure  the 
passage  of  appropriate  acts  of  Congress  for  the  adjudication  and  settle- 
ment of  the  claims.  An  act  passed  by  Congress  was  vetoed  by  Presi- 
dent Polk  on  August  8,  1846  (4  Messages,  466);  another  act  was 
vetoed  by  President  Pierce  on  February  17,  1855  (5  Messages,  307); 
but  on  January  20,  1885,  an  act  passed  by  Congress  was  signed  by 
President  Arthur  (23  Stats.,  283).     That  act  reads  as  follows: 

*  *  *  That  such  citizens  of  the  United  States,  or  their  legal  representatives,  as  had 
valid  claims  to  indemnity  upon  the  French  Government  arising  out  of  illegal  captures, 
detentions,  seizures,  condemnations,  and  confiscations  *  *  *  may  apply  by  petition 
to  the  Court  of  Claims,  *  *  *  that  the  court  shall  examine  and  determine  the 
validity  and  amount  of  all  the  claims.  *  *  *  They  shall  decide  upon  the  validity 
of  said  claims  according  to  the  rules  of  law,  municipal  and  international,  and  the 
treaties  of  the  United  State  applicable  to  the  same,  and  shall  report  all  such  conclu- 
sions of  fact  and  law  as  in  their  judgment  may  affect  the  liability  of  the  United  States 
therefor.  ♦  *  *  Such  finding  and  report  of  the  court  shall  be  taken  to  be  merely 
advisory  as  to  the  law  and  facts  found,  and  shall  not  conclude  either  the  claimant  or 
Congress. 

In  the  French  spoliation  case  of  Gray  v.  United  States  (21  Ct.  Cls, 
Reps.,  340),  the  court,  by  Davis  J.,  stated  propositions  as  follows: 

''In  1885  an  act  is  passed  authorizing  American  citizens  having 
^ valid  claims  to  indetrmity  upon  the  French  Goremmeiit  arising  oxit  of 
illegal  captures^  detentions^  seizures^  condemnations ^  and  confiscatimu^ 
prior  to  the  treaty  of  1800,  to  bring  suit,  and  directing  this  court  to 
^  determine  the  validity  and  amoxmV  thereof. 

'^  I.  The  power  of  this  court  to  grant  redress  in  the  French  spolia- 
tion cases  is  necessarily  limited  by  the  terms  of  the  act  %Oth  Jamiary^ 
1885  (23  Stat.  L.,  283),  conferring  jurisdiction. 

'^  II.  The  act  casts  upon  the  court  the  duty  of  determining  judicially 
both  that  the  French  seizures  were  '  illegal '  and  the  American  claims 
are  '  valid.'' "^^ 

The  court  also  treated  the  question  as  follows  (p.  345): 

Good  or  bad,  not  one  of  these  claims  is  enforceable  but  by  the  consent  of  the  Con- 
gress, and  the  Congress  can  affix  to  that  consent  such  condition  as  in  their  wisdom 
seems  just  and  for  the  best  interests  of  the  Republic.  The  remedy  now  granted  is  an 
examination  and  advisory  report  by  the  judiciary,  to  be  followed  by  a  decision  by 
the  legislative  branch  of  the  Government. 

It  has  been  said  that  the  validity  of  the  claims  as  a  class  is  admitted  by  the  act, 
and  this  court  should  confine  the  examination  to  each  individual  claim  for  the  pur- 
pose only  of  determining  whether  it  falls  within  the  class.  This  is  understood  to  be 
in  effect  the  argument  on  behalf  of  some  of  the  claimants.  Oiu*  labor  and  responsi- 
bility would  be  greatly  lightened  could  we  agree  with  this  proposition,  but  the  act 
of  Congress  seems  clearly  to  negative  the  contention  and  to  throw  upon  us  the  duty 
of  investigating  the  validity  of  these  claims  against  France  and  the  assumption  of 
them  by  the  United  States.  It  requires  us  to  examine,  not  claims  in  a  specified  cate- 
gory or  known  by  a  generic  name,  not  even  ** claims"  simply,  but  "valid*'  claims 
against  France,  and  valid  claims  arising  not  merely  from  captures,  detentions,  seiz- 
ures, condemnations,  and  confiscations,  but  from  acts  of  this  nature  which  were 
"ill^al."    The  validity  of  the  claims,  as  against  France,  is  the  very  first  condition 
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imposed  by  the  legislature  upon  the  grant  of  remedy.  The  claims  must  have  been 
**  valid"  obligations  existing  at  the  time  and  which  this  Government  had  the  right 
to  enforce  diplomatically  before  they  come  within  the  purport  of  the  statute. 

Later  in  the  French  spoliation  case  of  C^ishing  v.  United  States  (22 
Ct.  Cls.  R.,  1),  the  court  (by  Davis,  J.)  stated  propositions  as  follows: 

*'  I.  The  French  spoliation  cases  can  not  be  maintained  as  subjects 
of  legal  right  founded  on  municipal  law;  but  Congress  with  full 
knowledge  of  the  law  and  the  facts,  directed  that  they  be  investigated 
and  determined  under  a  different  and  broader  rule,  viz,  'According  to 
the  rules  oflaw^  municipal  and  international^  and  the  treaties  of  th£ 
United  States  applicable  to  tlie  %aine^  act  Wth  Jamvary^  18S5.  (23 
Stat.  L.,  283.) 

"II.  The  question,  What  are  '  valid  claims  to  indemnity  upon  the 

French  Governments'*  is  international  and  not  within   the  scope   of 

ordinary  judicial  inquiry,  and  is  to  be  measured  by  rules  which  relate 

to  the  rights  and  obligations  of  nations." 

«  «  *  *  «  *  * 

*■  "  V.  It  is  the  purpose  of  the  spoliation  act  that  the  court  shall 
determine  whether  each  claim  brought  before  it  is  valid  as  against 
France,  and  whether  the  United  States  became  liable  over  to  the 
individual." 
The  court  further  make  a  statement  as  follows: 

The  statute  says  that  those  citizens  or  their  legal  representatives  who  had  **  valid 
claims  '*  of  a  specified  class  upon  the  French  Government,  arising  out  of  certain  illegal 
acts  committed  prior  to  the  ratification  of  the  treaty  of  1800,  may  apply  to  this  court 
(sec.  1);  we  are  then  to  determine  the  validity  and  amount  of  these  claims  **  accord- 
ing to  the  rules  of  law,  municipal  and  international,  and  the  treaties  of  the  United 
States  applicable  to  the  same,"  but  we  can  not  enter  judgment;  on  the  contrary, 
after  the  hearing  we  may  only  report  to  the  Congress  such  conclusions  of  fact  and 
law  as  in  our  opinion  may  affect  the  liability  of  the  United  States  for  these  claims 
(sees.  3,  6),  and  this  report  is  binding  on  neither  the  claimant  nor  the  Congress 
(sec.  6). 

The  first  question  presented,  then,  is  as  to  the  validity  6f  the  claims  against  France. 
This  is  an  international  question  not  within  the  scope  of  ordinary  judicial  inquiry, 
and  is  to  be  measured  by  rules  of  law  well  known,  thoroughly  recognized,  and  often 
enforced,  but  which  in  the  very  nature  of  things  are  not,  in  the  absence  of  special 
legislative  authority,  presented  to,  argued  before,  or  passed  upon  by  the  judicial 
departments  of  governments.  These  rules  of  law  relate  to  the  rights  and  obligations 
of  nations,  not  to  the  title  to  property,  nor  to  the  rights  of  individuals  between  them- 
selves, nor  yet  to  the  rights  of  individuals  against  their  own  governments. 

SECOND  ERRONEOUS  RULE  OF  LIABILITY  SUGGESTED;  THAT  CLAIMS 
MUST  BE  PAID  BECAUSE  PRESENTED  TO  SPAIN  WITH  AFFIRMATION 
OF  THEIR  JUSTICE. 

Another  suggested  rule  of  allowance  is  that  all  the  claims  that  were 
presented  by  our  Secretary  of  State  to  Spain  should  be  paid,  or,  at 
least,  that  all  the  various  classes  of  claims  presented  should  be  recog- 
nised as  due  and  payable,  on  the  ground  that  they  were  by  presenta- 
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tion  declared  by  the  executive  department  of  our  Government  to  be 
just  claims  against  Spain,  so  that  the  United  States  is  now  bound  not 
to  dispute  any  of  them. 

SECRETARY   OLNEY  CAREFULLY   REFUSED  TO  AFFIRM   THEIR  JUSTICE. 

It  is  fatal  to  this  rule  of  adjudication  that  the  Secretary  of  State  did 
not  present  the  claims  with  assertions,  either  express  or  implied,  that 
he  had  ascertained  them  to  be  just.  On  the  contrary,  the  State  Depart- 
ment officials  were  extremely  careful  not  to  do  this.  A  very  signifi- 
cant formula  was  repeatedly  used  in  giving  notice  to  Spain  of  the 
numerous  claims.  After  naming  the  various  claimants  and  stating 
their  alleged  grounds  of  claim  Secretary  Olney  said: 

The  facts  set  forth  as  regards  these  claims  indicate  that  the  rights  granted  by 
international  law  and  by  treaty  to  citizens  of  the  Unite<l  States  residing  in  Cuba 
have  not  been  observed  by  the  Spanish  authorities  in  that  island.  It  is  hoped  that 
the  Spanish  Government  will  give  them  as  early  consideration  as  is  practicable  and 
take  measures  to  prevent  any  further  infraction  of  the  rights  of  our  citizens  who  may 
be  within  its  jurisdiction.  (Secretary  Olney  to  Minister  Taylor,  May  5,  1896;  same 
to  same,  June  5,  1896. ) 

If  any  implication  of  an  assertion  that  the  claims  thus  presented 
were  well  founded — were  just  and  legal  obligations  of  Spain — could 
be  drawn  from  the  cautious  language  above  recited,  such  implication  is 
negatived  by  the  further  correspondence.  The  Duke  of  Tetuan  dis- 
cussed all  the  claims  at  length,  acknowledged  liability  in  no  cases, 
denied  liability  and  refused  to  investigate  in  some  cases,  and  admitted 
to  investigation  certain  other  cases;  but  as  to  these  last  cases  he  said 
that  in  so  admitting  them  to  investigation  ''no  opinion  is  advanced 
regarding  the  propriety  of  the  demand  and  much  less  can  it  signify  in 
any  sense  the  implicit  acknowledgment,  or  even  in  principle,  of  the 
responsibility  of  the  Government  of  His  Majesty  and  of  the  right  or 
justice  of  the  claims  themselves."  (Tetuan  to  Taylor,  September  29, 
1896.) 

Later  the  Duke,  as  to  certain  claims — seven  claims  based  upon  dam- 
ages done  b\'  the  insurgents — said  that  in  no  way  could  the  Spanish 
Government  be  made  to  answer  therefor,  "  that  being  contrary  to  the 
doctrines  set  forth  by  the  principal  authors  of  international  law  and 
to  the  very  opinion  expressed  on  several  occasions  by  the  Washington 
Cabinet,"  and  he  .added  that  the  claims  "  can  not  be  admitted  even  for 
the  purpose  of  anv  kind  of  investigation  upon  them." 

To  these  enunciations  of  the  Spanish  Government  Secretar\^  Olney 
made  a  spirited  reply  to  the  effect  that  Spain  had  not  been  asked  to 
pay,  but  only  informed  of  the  claims,  and  that  therefore  the  denial  of 
obligation  and  refusal  to  investigate  was  ''  at  this  stage  premature  and 
inadmissible;"  that  at  the  proper  time  the  United  States  would  exam- 
ine the  claims  of  which  Spain  had  been  given  notice  and  deal  with  them 
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according  to  the  law  and  the  facts  as  they  might  appear,  but  that  at 
that  time  the  United  States  would  not  consider  the  question  of  their 
validit}-.  He  concluded  thus:  "With  respect  to  these  unpresented 
claims  everything  is  reserved." 

The  importance  of  this  letter  of  Secretary  Olney  makes  expedient 
its  recital  in  full,  as  follows: 

Department  of  State, 
Washin0ony  December  29,  1896. 
Hannis  Taylor,  F^.,  etc. 

Sir:  Your  dispatch  No.  614  of  the  15th  instant,  inclosing  copy  of  a  note  from  the 
Duke  of  Tetuan  in  relation  to  the  claims  against  Spain  mentioned  in  the  Department's 
No.  575  of  September  21  laat,  has  been  received. 

The  Duke  of  Tetuan  denies  obligation  to  pay  any  of  these  claims,  on  the  ground 
that  the  damage  was  done  by  Cuban  insurgents.  You  are  requested  to  say  in  reply, 
pursuant  to  instruction  No.  620  of  the  4th  instant,  that  no  demand  for  payment  has 
been  made  upon  any  of  the  claims  referred  to,  but  that  you  were  simply  instructed 
"to  inform  the  Spanish  foreign  office  that  the  following  claims  against  the  Spanii*h 
Government  had  been  presented  to  the  Department  by  persons  residing  or  owning 
property  in  Cuba  and  claiming  the  protection  of  the  United  States." 

.  s  Spain  has  not  been  called  upon  to  pay  or  to  acknowledge  obligation  to  pay  the*»e 
claims,  the  general  denial  of  obligation  to  pay  them,  or  to  mquire  into  the  fact**  upon 
which  they  are  based,  made  by  the  Duke  of  Tetuan,  is  at  this  stage  premature  and 
inadmissible. 

At  the  proper  time  all  the  Cuban  claims  of  which  Spain  has  been  given  notice,  but 
which  she  has  not  l)een  called  upon  to  pay,  will  be  examined,  each  upon  its  indi- 
vidual merits,  and  dealt  with  according  to  the  law  and  the  facts  as  they  appear  to 
this  Government.  To  such  as  may  be  then  presented,  with  all  the  facts  attainable, 
for  payment  by  Spain,  that  Government  will  be  at  full  liberty  to  make  such  defence 
as  it  may  seem  proper.  At  this  time  the  United  States  can  not  consider  the  ques- 
tion of  their  validity,  nor  assent  to  any  proposition  of  law  as  affecting  or  having  any 
bearing  upon  the  rights  of  the  claimant*^.  With  respect  to  these  unpresented  clauus 
everything  is  reserved. 

I  am,  etc.,  Richard  Olney. 

Notwithstanding  the  overwhelming  negation  by  the  foregoing  letter 
of  the  assertion  that  the  United  States  has  recognized  substantially  all 
the  claims,  at  least  all  the  classes  of  claims,  as  binding  obligations 
upon  Spain  and  is  now  therefore  estopped  to  dispute  their  justice,  the 
assertion  has  been  persistently  repeated  in  various  forms.  The  force 
of  the  letter  has  not  been  sufficiently  recognized  by  the  couns<*l  for 
the  claimants  or  the  dissenting  commissioners. 

In  demonstrating  so  much  at  length  the  fact  that  the  United  Staters 
have  never  committed  the  Government  to  an  assertion  of  the  validity 
of  the  claims  under  consideration,  we  do  not  mean  to  admit  that  if 
such  an  assertion  had  been  made  this  Commission  would  be  bound 
thereby,  acting  as  a  judicial  tribunal  directed  by  Congress  to  adjudi- 
cate the  cases  according  to  the  principles  of  international  law.  If,  as 
to  particular  cases  or  as  to  classes  of  cases,  the  executive  officers  of  the 
United  States  had  ever  reached  opinions  of  law  or  fact  favorable  or 
unfavomble  to  the  claims,  their  conclusions  would  receive  serious  con- 
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sideration  by  the  Commission  but  would  not  control  its  decisions  as 
an  independent  judicial  tribunal.  This  point  is  fully  considered  in 
another  connection. 

THIRD  ERRONEOUS  RULE  OF  LIABILITY  SUGGESTED;  THAT  CLAIMS  MUST 
BE  PAID  BECAUSE  THEY  WERE  STATED  AS  CAUSES  OF  WAR*,  WAR  WAS 
SUCCESSFUL,  AND  SPAIN  PAID  THE  CLAIMS  BY  TERRITORY,  SO  UNITED 
STATES  IS  TRUSTEE   FOR  CLAIMANTS. 

The  rule  of  allowance  urged  upon  the  Commission  with  the  greatest 
pertinacity  is,  in  exact  subHtance,  this: 

That  the  United  States  made  these  claims  a  cause  of  war  against 
Spain,  and  being  successful,  demanded  and  received  from  Spain  an 
indemnity  for  the  purpose  of  satisfying  such  claims,  and  therefore  is 
specially  bound  to  pay  them;  is,  in  fact,  a  trustee  holding  valuable 
property  receiv^ed  for  the  benefit  of  the  claimants,  which  it  would  be 
dishonorable  to  keep  without  paying  the  claims  of  the  beneficiaries 
for  whom  it  was  designed.     (Note  6.) 

NO  NEED  OF  SUCH  RULE,  EXCEPT  AS  TO  CLAIMS  NOT  OTHERWISE  GOOD 
ACCORDING  TO  INTERNATIONAL  LAW. 

While  considering  this  suggested  rule  of  allowance  it  should  be  con- 
stantly borne  in  mind  that  such  a  rule  is  of  no  value  or  importance, 
except  for  the  purpose  of  compelling  the  payment  of  claims  which 
would  fail  if  judged  by  the  general  principles  of  international  law. 
In  connection  with  claims  which  are  valid  according  to  such  principles, 
there  is  no  occasion  for  inquiring  whether  the  United  States  went  to 
war  on  account  of  the  claims,  or  received  indemnity  to  enable  her  to 
satisfy  the  same. 

CLAIMS  GOOD  ACCORDING  TO  INTERNATIONAL  LAW  UNITED  STATES  WAS 
BOUND  TO  PAY,  BECAUSE  SHE  RELEASED  THEM,  WHETHER  THEY  WERE 
OR  NOT  CAUSES  OF  WAR  AND  WHETHER  OR  NOT  UNITED  STATES 
RECEIVED   PAYMENT  THEREFOR   IN    ANY   FORM   FROM    SPAIN. 

By  releasing  the  claims  to  Spain,  whatever  the  circumstances  or 
whatever  the  reasons,  the  United  States  bound  the  Government  to 
adjudicate  and  settle  them.  There  was  no  need  of  any  promise  to 
Spain  that  there  should  be  adjudication  and  pavnient:  this  obligation 
followed  from  a  generally  accepted  principle  of  the  nations — that 
releasing  private  claims  involves  the  assumption  of  those  claims  and 
their  payment,  if  they  are  good  claim.<^gainst  the  nation  to  which  they 
were  released.  (Meade's  case,  2  Ct.  Cls.,  Reps.  275  and  249;  7  Ibid., 
182;  76  U.  S.,  724.  French  spoliation  cases,  21  Ct.  Cls.,  340;  22  Ct. 
Cls.,  1.) 

Therefore,  concerning  claims  valid  according  to  the  general  princi- 
ples of  international  law,  it  is  not  necessary  to  examine  the  proposed 
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rule  of  allowance.  The  question  is,  Should  such  a  rule  be  adopted  for 
the  purpose  of  so  applying  it  as  to  require  the  payment  of  claims 
which  otherwise  would  not  be  justly  due  according  to  the  principles 
of  international  law  ? 

This  doubt  iirst  and  immediately  arises:  Are  the  facts  accurately 
stated  in  the  proposed  rule  and  exhibited  in  their  due  proportion  to 
all  the  facts  of  our  war  with  Spain?  During  the  prolonged  hearing  of 
the  arguments  it  was  impossible  to  avoid  the  impression  that  there 
was  exaggeration  of  the  extent  to  which  these  claims  entered  into  the 
controversies  which  preceded  the  war  and  the  negotiations  which 
resulted  in  peace. 

To  say  that  the  United  States  went  to  war  in  order  to  collect  these 
claims  detracts  seriously  from  the  high  character  which  it  is  to  be 
hoped  the  war  will  maintain  in  history.  The  war  begun  by  the  United 
States  against  Spain  was  the  most  disinterested  conflict  hitherto  known 
in  the  history  of  the  world.  Almost  our  whole  people  had  been  wait- 
ing for  the  appropriate  time  to  ask  and  require  Spain  to  relieve  Cuba 
from  her  ancient  and  harsh  methods  of  government,  to  surrender  her 
sovereignty  over  the  island  to  the  people  thereof  so  that  it  might 
become  a  new  American  republic;  to  induce  Spain  to  cease  to  hold 
and  misgovern  colonies  in  this  hemisphere.  Never  was  self-interest 
less  considered  in  a  war  of  one  nation  to  secure  and  maintain  the  free- 
dom and  independence  of  an  alien  people  despoticalh^  governed  and 
systematical!}^  oppressed. 

These  are  the  great  facts  of  the  American-Spanish  war  of  1898;  so 
that  the  proposed  and  accomplished  liberation  from  the  i-ule  by  oppres- 
sion of  ten  millions  of  people  in  two  hemispheres  is  not  to  be  known 
in  any  sense  as  a  war  begun  and  carried  to  a  successful  termination 
for  the  purpose  of  collecting  the  money  claims  of  American  citizens, 
however  meritorious  those  claims  may  have  seemed  to  be. 

The  extent  to  which  the  subject  of  the  claims  entered  into  the  war 
is  easily  seen.  They  were  not  a  (conspicuous  part  of  the  causes  of  the 
war.  Secretary  01  ney  had  declined  even  to  commit  himself  to  an 
assertion  that  they  were  just.  The  President  and  the  people  were  not 
indifferent  to  the  claims,  the  justice  of  which  remained  to  be  proved, 
hut  it  is  clear  that  so  far  as  the  prevailing  injuries  to  American  citi- 
zens happening  in  Cuba  during  the  insurrection  from  1895  to  1898 
received  considemtion,  the  principal  object  of  the  President  was  to 
induce  Spain,  by  prompt  suppression  of  the  rebellion  or  otherwise,  to 
bring  to  a  close  those  injuries,  to  prevent  their  repetition  in  the  future, 
and  not  to  collect  damages  for  those  which  had  been  committed. 
(Note  7.)  Complaints,  remonstrances,  and  efforts  to  this  end  were 
more  important  and  necessary  if  Spain  was  not  liable  according  to  the 
principles  of  international  law,  to  make  compensation  for  damages 
done,  than  if  she  were  thus  liable.     The  President  and  everyone  knew. 
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that,  except  in  special  cases,  Spain  would  not  be  liable  for  damages 
done  by  the  insurgents  or  by  her  own  troops,  and  therefore  the 
President  was  the  more  urgent  to  have  the  conflict  brought  to  a  close 
even  if  at  last  by  a  war  with  Spain,  to  be  begun  for  all  the  reasons 
which  could  be  fairly  assigned.  So  far  as  direct  injuries  to  Americans 
were  involved,  it  was  much  more  our  national  duty  by  remonstrance, 
and  if  necessary  by  strong  measures,  to  cause  to  cease  such  injuries  as 
compensation  could  not  be  collected  for  than  to  collect  those  claims^ 
where  a  liabilit}'^  to  pay  them  could  be  justly  asserted. 

Let  us  now  carefully  inquire  in  what  way  the  collection  of  private 
claims  for  damages  done  was  stated  as  one  of  the  causes  of  the  war. 
In  what  way  was  property  or  money  demanded  and  received  from 
Spain  in  order  to  satisfy  the  mone}^  claims  of  American  citizens  against 
Spain  for  damages  done  during  the  insurrection  so  as  to  make  the 
United  States  a  trustee  either  for  claims  that  were  due  according  to 
law  or  those  which  had  been  merely  presented  for  consideration. 

President  Cleveland,  in  his  message  of  December  2,  1895  (IX,  636), 
considered  the  new  insuiTcction  in  Cuba  and  declared  the  duty  of  our 
Government  to  maintain  neutrality  notwithstanding  "the  traditional 
sympathy  of  our  countrymen  with  a  people  who  seem  to  be  struggling 
for  larger  autonomy  and  greater  freedom."  He  spoke  of  American 
interests  only  by  referring  to  ''our  loss  and  material  damage  "  conse- 
quent upon  the  futile  endeavors  of  Spain  to  restore  peace  and  order, 
and  by  saying  that  ''military  arrests  of  citizens  of  the  United  States 
in  Cuba  have  occasioned  frequent  reclamations." 

In  his  message  of  December  7,  1896  (IX,  716),  he  discussed  the  con- 
tinued conflict  at  length;  insisted  that  Spain  ought  to  establish  a  gen- 
uine autonomy  in  Cuba;  suggested  the  friendly  assistance  of  the 
United  States,  and  intimated  that  'Mt  can  not  be  reasonably  assumed 
that  the  hitherto  expectant  attitude  of  the  United  States  will  be  indefi- 
nitely maintained,"  but  that  a  time  may  arrive  when  our  (Government 
will  be  constrained  to  take  action  to  secure  peace.  The  reasons  for 
possible  intervention  are  stated  to  be  "the  spectacle  of  the  utter  ruin 
of  an  adjoining  country  by  nature  one  of  the  most  fertile  and  charm- 
ing on  the  globe,"  and  "  considerations  of  humanity  and  a  desire  to  see 
a  rich  and  fertile  country  intimately  related  to  us  saved  from  complete 
devastation."  The  allusions  to  our  own  concern  with  Cuba  are  com- 
prised in  assertions  that  "our  actual  pecuniary  interest  in  it  is  second 
only  to  that  of  the  people  and  Government  of  Spain,"  American  invest- 
ments being  from  30  to  50  millions,  and  our  volume  of  trade  being, 
in  1889,  64  millions;  in  1893,  103  millions;  and  in  1894,  96  millions; 
and  that  the  Government ''  is  constantly  called  upon  to  protect  Ameri- 
can citizens;  to  claim  damages  for  injuries  to  persons  and  property 
now  estimated  at  many  millions  of  dollars." 

President  McKinley  in  his  message  of  December  6,  1897  (X,  127), 
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treats  at  length  the  "most  important  problem"  of  our  Government, 
"its  duty  toward  Spain  and  the  Cuban  insurrection,"  and  after  a 
recital  of  conditions,  considers  the  questions  of  recognition  of  bellig- 
erency, of  recognition  of  independence,  and  of  intervention,  advises 
against  the  first  two  and  a  waiting  policy  before  resorting  to  the  last, 
concluding  that  the  near  future  will  demonstrate  whether  a  righteous 
peace  is  likely  to  be  attained.  "If  not,  the  exigency  of  further  and 
other  action  by  the  United  States  will  remain  to  be  taken."  His  ref- 
erences to  our  self-interest  are  general  and  incidental,  and  hespecialh' 
mentions  only  his  success  in  obtaining  the  release  from  arrest  and 
long  imprisonment  of  22  American  citizens. 

On  March  28,  1898,  President  McKinley  transmitted  to  Congress 
the  report  of  the  court  of  inquir^^  concerning  the  destruction  of  the  bat- 
tle ship  Maine  in  Havana  Harbor  on  February  15,  "not  doubting  that 
the  seuvse  of  justice  of  the  Spanish  nation"  would  result  in  honorable 
action.  On  April  11,  1898,  President  McKinley  sent  to  Congress  his 
notable  message  on  Cuban  affairs,  recommending  intervention  (1)  to 
end  the  war  in  Cuba,  and  (2)  to  secure  in  the  island  a  stable  govern- 
ment (X,  147).  He  formulates  the  grounds  for  intervention,  which, 
in  full,  are  as  follows: 

The  grounds  for  such  intervention  may  be  briefly  summarized  as  follows: 

First,  in  the  cause  of  humanity  and  to  put  an  end  to  the  barbaritiep,  bloodshed, 
starvation,  and  horrible  miseries  now  existing  there,  and  which  the  parties  to  the 
conflict  are  either  unable  or  unwilling  to  stop  or  mitigate.  It  is  no  answer  to  say 
this  is  all  in  another  country,  belonging  to  another  nation,  and  is  therefore  none  of 
our  business.     It  is  specially  our  duty,  for  it  is  right  at  our  door. 

Second.  We  owe  it  to  our  citizens  in  Cuba  to  afford  them  that  protection  and 
indemnity  for  life  and  property  which  no  government  there  can  or  will  afford,  and 
to  that  end  to  terminate  the  conditions  that  deprive  them  of  legal  protection. 

Third.  The  right  to  intervene  may  be  justified  by  the  very  serious  injury  to  the 
commerce,  trade,  and  business  of  our  people,  and  by  the  wanton  destniction  of  prop- 
erty and  devastation  of  the  island. 

Fourth,  and  which  is  of  the  utmost  importance.  The  present  condition  of  affairs 
in  Cuba  is  a  constant  menace  to  our  peace  and  entails  upon  this  Government  an 
enormous  expense.  With  such  a  conflict  waged  for  years  in  an  island  so  near  us  and 
with  which  our  people  have  such  trade  and  business  relations;  when  the  lives  and 
liberty  of  our  citizens  are  in  constant  danger  and  their  property  destroyed  and  them- 
selves ruined;  where  our  trading  vessels  are  liable  to  seizure  and  are  seized  at  our 
very  door  by  war  ships  of  a  foreign  nation;  the  expeditions  of  filibustering  that  we 
are  powerless  to  prevent  altogether,  and  the  irritating  questions  and  entanglement? 
thus  arising — all  these  and  others  that  I  need  not  mention,  with  the  resulting 
strained  relations,  are  a  constant  menace  to  our  peace,  and  compel  us  to  keep  on  a 
semiwar  footing  with  a  nation  with  which  we  are  at  peace. 

The  Congress,  in  the  joint  resolution  of  April  20,  1898  (X,  155), 
which  was  the  real  declaration  of  war  that  was  formally  declared  on 
April  24  to  have  begun  on  April  21,  gave  the  reasons  for  going  to 
war,  which  are  familiar  to  every  one,  as  follows: 

Whereas  the  abhorrent  conditions  which  have  existe<l  for  more  than  three  years 
in  the  island  of  Cuba,  so  near  our  own  borders,  have  shocked  the  moral  sense  of  the 
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people  of  the  United  States,  have  been  a  disgrace  to  Christian  civilization,  culminat 
ing,  as  they  have,  in  the  destruction  of  a  United  States  battle  ship,  with  266  of  its 
officers  and  crew,  while  on  a  friendly  visit  in  the  harbor  of  Havana,  and  can  not 
longer  be  endured,  as  has  been  set  forth  by  the  President  of  the  United  States  in  hig 
message  to  Congress  of  April  11, 1898,  upon  which  the  action  of  Congress  was  invited. 

Our  Paris  treaty  comniissioners,  on  October  27,  1898,  in  an  annex 
to  protocol  No.  10  (treaty  book  106),  formally  and  fully,  but  con- 
cisely, stated  to  Spain  the  causes  which  led  the  United  States  to  make 
war  on  Spain,  as  follows: 

It  is  urge<i  in  the  Spanish  commissioners'  memorandum  that  the  United  States, 
erroneously  believing  in  the  justice  of  the  cause  of  Cuban  independence,  made  it  its 
own  and  took  up  arms  in  iti^  behalf.  **  The  United  States,*'  so  declares  the  Spanish 
memorandum,  "made  a  demand  on  Spain,  and  afterwards  declared  war  on  her, 
that  Cuba  might  become  free  and  independent."  The  causes  of  the  demand  of  the 
United  States  for  the  termination  of  Spanish  sovereignty  in  Cuba  are  amply  shown 
in  the  history  of  the  event#<  which  preceded  it.  For  many  years  the  United  States 
patiently  endured  a  condition  of  affairs  in  Cuba  which  gravely  affected  the  interests 
of  the  nation.  As  early  as  1875  President  Grant  called  attention  to  all  its  dread 
horrors  and  the  consequent  injuries  to  the  interests  of  the  United  States  and  other 
nations,  and  also  to  the  fact  that  the  agency  of  others,  either  by  mediation  or  by 
intervention,  seemed  to  be  the  only  alternative  which  must  sooner  or  later  be  invoked 
for  the  termination  of  the  strife.  During  that  Administration,  notwithstanding  that 
it  was  clearly  intimated  to  Spain  that  the  United  States  could  no  longer  endure  the 
situation,  which  had  become  intolerable,  no  unfriendly  action  was  taken,  and  for 
ten  years  it  suffered  all  the  inconvenience  and  deprivation,  destruction  of  trade,  and 
injury  to  its  citizens  incident  to  the  struggle,  which  was  ended  by  the  peace  of 
Zanjon,  only  to  break  out  again  and  to  be  waged  with  every  feature  of  horror  and 
desolation  and  profitless  strife  which  had  characterized  the  former  struggle. 

President  Cleveland,  in  his  annual  message  of  1896,  was  constrained  to  say  to  the 
Congress  of  the  United  States:  **  When  the  inability  of  Spain  to  deal  successfully 
with  the  insurrection  has  become  manifest,  and  it  is  demonstrated  that  her  sover- 
eignty is  extinct  in  Cuba  for  all  purposes  of  its  rightful  existence,  and  when  a  hope- 
less struggle  for  its  reestablishment  has  degenerated  into  a  strife  which  means  nothing 
more  than  the  useless  sacrifice  of  human  life  and  the  utter  destruction  of  the  very 
subject-matter  of  the  conflict,  a  situation  will  be  presented  in  which  our  obligations 
to  the  sovereignty  of  Spain  will  be  superseded  by  higher  obligations,  which  we  can 
hardly  hesitate  to  recognize  and  dischai^e."  Throughout  President  Cleveland's 
Administration  this  situation  was  patiently  endured  at  great  loss  and  expense  to  the 
United  States,  which  then  and  at  all  times  was  diligent  in  maintaining  the  highest 
ol)ligations  of  neutrality  through  the  vigilance  of  its  Navy  and  its  executi\e  and 
judicial  departments. 

The  present  Chief  Executive  of  the  United  States,  in  his  first  annual  message  in 
1897,  again  called  attention  to  the  disastrous  effects  upon  our  interests  of  the  warfare 
still  being  waged  in  Cuba.  The  patient  waiting  of  the  people  of  the  United  States 
for  the  termination  of  these  conditions  culminated  in  the  message  of  April  2,  1898, 
of  the  President  to  Congress,  in  which  he  said:  **The  long  trial  has  proved  that  the 
object  for  which  Spain  has  waged  the  war  can  not  be  attained.  The  fire  of  insur- 
rection may  flame  or  may  smolder  with  varying  seasons,  but  it  has  not  been,  and  it 
is  plain  that  it  can  not  be  extinguished  by  present  methods.  The  only  hope  of  relief 
and  repose  from  a  condition  which  can  no  longer  be  endured  is  the  enforced  pactiti- 
cation  of  Cuba.  In  the  name  of  humanity,  in  the  name  of  civilization,  in  behalf  of 
endangered  American  interests  which  give  us  the  right  and  the  duty  to  speak  and  to 
act,  the  war  in  Cuba  must  stop." 
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Acting  upon  this  message,  the  Congress  of  the  United  States,  in  the  reeolntic 
approved  by  the  President  April  20,  1898,  which  has  been  so  often  referred  to  in  the 
memorandum  submitteci  by  the  Spanish  commissioners,  baseii  its  demand  that  the 
Government  of  Spain  relinquish  its  authority  and  government  in  the  island  of  Coti 
and  withdraw  its  forces  from  Cuba  and  Cuban  waters  upon  conditions  in  CuIa  *o 
near  the  United  States)  which  were  declared  to  be  such  that  they  could  no  lonjttr  W 
endured. 

It  is  not  necessary  to  recite  the  record  of  the  events  which  followed  that  «ieman'i 
well  known  to  the  members  of  this  Commission,  and  which  are  now  a  part  of  ibe 
history  of  the  world.  It  is  true  that  the  enforced  relinquishment  of  Spanish  **r- 
ereignty  will  result  iu  the  freedom  and  independence  of  the  island  of  Cuba  and  n*  t 
in  the  aggrandizement  of  the  United  States.  This  r^sum^  of  event**  which  leil  to  the 
United  States  taking  up  arms  is  not  made  to  wound  the  susceptibilities  of  the  Span- 
ish nation  or  its  distinguished  representatives  uiK)n  this  Commission,  but  in  view  li 
the  truth  of  history  and  the  statements  made  in  the  memorandum  submitteal  by  ta** 
Spanish  commissioners,  less  could  not  be  said  by  the  representatives  of  the  Uniie»i 
States.  Not  having  taken  up  arms  for  its  own  advancement,  having  refrainnl 
from  acquiring  sovereignty  over  Cuba,  the  United  States  now  seeks  to  attain  a  peat* 
consistent  with  its  ends  and  purposes  in  waging  war.  In  asking  as  a  \ictori'>Q* 
nation  for  some  measure  of  reparation,  it  has  not  emulate<l  the  examples  of  otbtr 
nations  and  demanded  reparation  in  money  for  the  many  millions  spent  and  the  mi:- 
ferings,  privations,  and  losses  endured  by  its  people.  Its  relations  to  C^iha  hM\t 
l)een  those  of  a  people  suffering  without  reward  or  the  hope  therei>f. 

The  insignificant  extent  to  which  the  money  claims  of  American 
citizens  against  Spain  now  under  adjudication  by  this  Commission 
were  made  causes  of  the  war  against  Spain  being  apparent  from  the 
above  recital,  attention  should  now  be  directed  to  learn  to  what 
extent  those  claims  entered  into  the  negotiations  preceding  the  treaty 
of  peace.  On  July  80,  1898,  when  the  peace  negotiations  at  Wash- 
ington were  going  forward,  which  resulted  in  the  peace  protocol  of 
August  1:^,  1898,  Secretary  Day  wrote  the  Spanish  minister  of  state 
a  letter  of  July  30,  1898  (Treaty  Book,  p.  274),  stating  what  the  term- 
of  the  President  would  be,  as  follows: 

The  Tnited  States  will  recjuire: 

First.  The  relimiuishment  by  Spain  of  all  claim  of  sovereignty  over  or  title  to 
Cuba  and  her  iinniediate  evacuation  of  the  island. 

Second.  The  President,  desirous  of  exhibiting  signal  generosity,  will  not  now  pot 
forward  any  demand  for  pecuniary  indemnity.  Nevertheless,  he  can  not  be  ini?eiia- 
))Je  to  the  losses  and  exi>enses  of  the  United  States  incident  to  the  war,  or  to  ibe 
claims  of  our  citizens  for  injuries  to  their  persons  and  proj>erty  during  the  late  ins^l^ 
rection  in  (^iha.  He  must,  therefore,  require  the  cession  to  the  United  State::  ami 
the  innnediate  evacuation  by  Spain  of  the  island  of  Porto  Rico  and  other  itiland? 
now  under  the  sovereignty  of  Spain  in  the  West  Indies,  and  also  the  cession  <»f  as 
island  in  the  l^drones,  to  l)e  selected  by  the  United  States. 

Third.  On  similar  grounds  the  United  States  is  entitled  to  occupy  and  will  hoW 
the  city,  bay,  and  harbor  of  Manila,  pending  the  conclusion  of  a  treaty  of  peac^ 
which  shall  determine  the  control,  disposition,  and  government  of  the  Philippines. 

The  Spanish  comniissiotiers  at  Paris  on  October  21,  1898  (Protoct»I 
7,  Treaty  Book  58),  submitted  among  othei^s  a  proposition  ceding  to 
the  Unitt»d  States  Porto  Rico  and  Guam,  the  offer  beginning  as  follows: 
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Article  IV. 

As  compensation  for  the  losses  and  expenses  occasioned  the  United  States  by  the 
war,  and  for  the  clahns  of  its  citizens  by  reason  of  the  injuries  and  damages  they 
may  have  suffered  in  their  persons  and  property  during  the  last  insurrection  in  Cuba. 

On  October  21,  1898,  in  the  annex  to  the  foregoing  proposition 
(see  Protocol  No.  9,  Treaty  Book  92)  the  Spanish  commissioners' 
gave  the  reasons  for  the  form  in  which  they  had  put  Article  IV: 

Article  VI  of  the  Spanish  draft  did  not  set  forth  the  reason  of  the  cession  made  by 
Spain  in  favor  of  the  United  States  of  the  island  of  Porto  Rico,  the  other  Spanish 
Antilles,  and  of  the  island  of  Guam  in  the  Marianas.  That  reason  nevertheless  was 
explained  in  the  dispatch  of  the  Secretary  of  State  of  the  United  States  in  his 
answer  to  the  message  transmitted  to  him  by  the  Spanish  Government.  Said 
dispatch  states  that  the  President  of  the  Republic  did  not  demand  the  payment  of 
any  war  indemnity,  owing  to  his  desire  to  give  testimony  of  signal  generosity,  and 
then  it  says: 

Nevertheless  he  can  not  be  insensible  to  the  losses  and  expenses  of  the  United 
States  incident  to  the  war,  or  to  the  claims  of  our  citizens  for  injuries  to  their  per- 
sons and  property  during  the  late  insurrection  in  Cuba.  He  must,  therefore,  require 
the  cession  to  the  United  States  and  the  immediate  evacuation  by  Spain  of  the  island 
of  Porto  Rico  and  other  islands  now  under  the  sovereignty  of  Spain  in  the  West 
Indies,  and  also  the  cession  of  an  island  in  the  Lad  rones,  to  be  selected  by  the 
United  States. 

The  island  designated  by  them  was  the  island  of  Guam. 

The  Spanish  commissioners  have  now  decided  to  change  the  text  of  the  article  as 
formerly  framed  by  them,  and  offer  as  a  substitute  another  article  which  will  leave 
on  record  the  reason  of  the  cession.  It  is  quite  certain  that  the  American  commis- 
sion will  agree  with  the  Spanish  commission  in  the  advisability  of  preventing  the 
United  States  from  being  shown  in  the  treaty  as  acquiring  gratuitously  the  said 
islands.    Here  is  the  new  text  of  the  article: 

On  October  27,  1898  (protocol  No.  10,  Treaty  Book  95),  proceedings 
took  place  as  follows: 

The  president  of  the  Spanish  commission  *  *  *  asked  whether  the  American 
commissioners  would  object  to  inserting  in  the  article  in  which  the  cession  of  Porto 
Rico  and  the  other  islands  in  the  West  Indies  and  the  Island  of  Guam  was  made,  or 
in  any  of  the  other  articles  of  the  treaty,  a  statement  that  the  cession  was  made  as 
indemnity  for  the  expenses  of  the  war  and  the  injuries  suffered  during  it  by  Ameri- 
can citizens? 

The  president  of  the  American  commission  replied  that  the  articles  should  stand 
as  when  they  were  accepted,  and  be  considered  as  disposed  of  for  the  present,  adding 
further  that  the  American  commissioners  did  not  mean  to  be  understood  that  it 
should  not  appear  in  some  proper  form  in  the  treaty  that  the  cession  of  Porto  Rico 
and  the  other  islands  above  referred  to  was  on  account  of  indemnity  for  the  losses 
and  injuries  of  American  citizens  and  the  cost  of  the  war.  This  view  had  been 
expressed  in  the  note  addressed  to  the  Spanish  Government  containing  the  demand 
of  the  President  of  the  United  States,  and  the  American  commissioners  recognized 
the  force  and  meaning  of  that  demand. 

The  president  of  the  Spanish  commission  said  that  it  was  not  his  intention  now  to 
discuss  this  point,  but  to  state  his  desire  that  the  question  and  the  answer  to  it  should 
be  entered  in  the  protocol. 
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It  was  on  the  above  date  that  the  American  commissioners  stated  to 
the  Spanish  commissioners  the  causes  of  the  war  hereinbefore  given 
in  full. 

The  American  commissioners  on  November  16, 1898  (Annex  to  Pro- 
tocol No.  15,  Treaty  Book,  page  211),  made  a  statement  as  follows: 

The  American  commissioners  are  also  authorized  and  prepared  to  insert  in  the 
treaty,  in  connection  with  the  cessions  of  territory  by  Spain  to  the  United  States,  a 
provision  for  the  mutual  relinquishment  of  all  claims  for  indenmity,  national  and 
individual,  of  every  kind,  of  the  United  States  against  Spain  and  of  Spain  against  the 
United  States  that  may  have  arisen  since  the  b^inning  of  the  late  insurrection  in 
Cuba  and  prior  to  the  conclusion  of  a  treaty  of  peace. 

The  Spanish  commissioners  on  November  22,  1898  (annex  to  proto- 
col No.  16,  Book  217),  among  other  questions,  made  inquiry  as  follows: 

Third.  The  Secretary  of  State  having  stated  in  his  note  of  July  30  last,  that  the 
cession  by  Spain  of  the  island  of  Porto  Rico  and  the  other  islands  now  under  Spanish 
sovereignty  in  the  West  Indies,  as  well  as  one  of  the  Ladronee,  was  to  be  as  compen- 
sation for  the  losses  and  expenses  of  the  United  States  during  the  war,  and  of  the 
damages  suffered  by  their  citizens  during  the  last  insurrection  in  Cuba,  what  claims 
does  the  proposition  refer  to  on  requiring  that  there  shall  be  inserted  in  the  treaty 
a  provision  for  the  mutual  relinquishment  of  all  claims,  individual  and  national,  that 
have  arisen  from  the  beginning  of  the  last  insurrection  in  Cuba  to  the  conclusion  of 
the  treaty  of  peace? 

The  American  commissioners  on  the  same  day  replied  as  follows: 

While  the  idea  doubtless  was  conveyed  in  the  note  of  the  Secretary  of  State  of  the 
United  States  of  the  30th  of  July  last  that  the  cession  of  "Porto  Rico  and  other 
islands  now  under  the  sovereignty  of  Spain  in  the  West  Indies,  and  also  the  ceasicwi 
of  an  island  in  the  Lad  rones,  to  be  selected  by  the  United  States,"  was  required  on 
grounds  of  indemnity,  and  that  **on  similar  grounds  the  United  States  is  entitled  to 
occupy  and  will  hold  the  city,  bay,  and  harbor  of  Manila,  pending  the  conclusion  of 
a  treaty  of  peace  which  shall  determine  the  control,  disposition,  and  government  of 
the  Philippines,"  no  definition  has  as  yet  been  given  of  the  extent  or  precise  effect 
of  the  cessions  in  that  regard.  The  American  commissioners  therefore  propose,  in 
connection  with  the  cessions  of  territory,  '*the  mutual  relinquishment  of  all  claims 
for  indemnity,  national  and  individual,  of  every  kind,  of  the  United  States  against 
Spain  and  of  Spain  against  the  United  States,  that  may  have  arisen  since  the  begin- 
ning of  the  late  insurrection  in  Cuba  and  prior  to  the  conclusion  of  a  treaty  of  peace." 

By  both  the  commissions  on  December  5,  1898  (protocol  No.  19* 
Book  230),  the  articles  of  the  treaty  were  read  "and  they  were  approved 
by  lx)th  commissions,  which  declared  them  to  be  final,  save  as  to 
mere  modifications  of  form,  upon  which  the  secretaries-general  might 
endeavor  to  agree." 

The  article  in  the  draft  of  the  treaty  thus  read  and  approved,  being 
substantially  the  article  proposed  by  the  American  commissioners  on 
November  22  (No.  6,  which  in  the  final  treaty  became  the  seventh 
article),  was  as  follows  (Book  234): 

The  United  States  and  Spain,  in  consideration  of  the  provisions  of  this  treaty, 
hereby  mutually  relinquish  all  claims  for  indemnity,  national  and  individual,  of 
every  kind  (including  all  claims  for  indemnity  for  the  cost  of  the  war)  of  either 
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Government,  or  of  its  citizens  or  subjects,  against  the  other  Government  that  may 
have  arisen  since  the  beginning  of  the  late  insurrection  in  Cuba  and  prior  to  the 
ratification  of  the  present  treaty. 

At  the  conference  on  December  10,  1898  (protocol  No.  22,  Book 
260),  it  appears  as  follows:  / 

The  treaty  of  peace  (annex  No.  2)  was  read  and  approved  and  was  signed  by 
plenipotentiaries  of  the  two  high  contracting  parties. 

In  the  annex  No.  2,  read  and  signed  as  above,  there  appears  for  the 
first  time  the  closing  sentence  of  Article  VII  of  the  treaty,  as  follows: 

The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquished  in  this  article. 

There  wa«  also  omitted  from  the  prior  draft  the  words  ''in  consid- 
eration of  the  provisions  of  this  treaty,"  and  there  was  a  transposi- 
tion of  the  words  ''including  all  claims  for  indemnity  for  the  cost  of 
the  war;"  so  that  the  final  article  reads  as  follows: 

Article  V'II. 

The  United  States  and  Spain  mutually  relinquish  all  claims  for  indemnity,  national 
and  individual,  of  every  kind,  of  either  Government,  or  of  its  citizens  or  subjects, 
against  the  other  Government,  that  may  have  arisen  since  the  beginning  of  the  late 
insurrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the  present  treaty, 
including  all  claims  for  indemnity  for  the  cost  of  the  war. 

The  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquished  in  this  article. 

The  foregoing  being  the  public  record  showing  the  extent  to  which 
the  claims  of  United  States  citizens  against  Spain  were  considered  as 
causes  of  the  war,  and  provided  for  in  the  treat}'  of  peace,  let  us  now 
briefly  see  what  were  the  results  to  the  United  States  of  the  war  and  the 
treaty.  What,  if  anything,  did  she  acquire  and  hold  in  trust  for  the 
claimants  now  before  this  Commission  ?  She  received  Porto  Rico  and 
Guam  and  the  Philippines.  She  gave  freedom  and  independence  to 
Cuba;  paid  Spain  $20,000,000,  as  promised  at  the  end  of  Article  III, 
wherein  Spain  ceded  the  archipelago,  and  exj>ended  more  than 
$300,000,000  as  the  cost  of  the  war.  The  actual  value  received  by  us 
for  our  $320,0u0,(X)0  is  not  at  present  capable  of  estimation;  the  money 
balance  in  our  favor  is  more  than  $320,000,000. 

In  clear  view  of  the  above  facts  accurately  recited  at  great  length, 
it  does  not  require  much  labor  to  show  the  vital  difference  between  the 
case  on  the  point  under  discussion  as  stated  by  counsel  for  claimants 
and  as  it  actually  stands. 

Their  statement  concisely  set  forth  is:  The  United  States  went  to 
war  with  Spain  to  collect  these  claims.  When  we  were  victorious  we 
demanded  payment  of  them.  Spain  paid  the  claims  and  we  now  hold 
the  indemnity  money  in  our  hands  in  trust  for  the  claimants. 

The  true  case  is  that  during  the  insurrection  in  Cuba  claims  of  our 
citizens,  not  few  in  number  and  impressive  in  amounts  claimed,  were 
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brought  by  us  to  the  notice  of  Spain  but  without  any  assertion  o 
their  validity,  that  question  being  by  us  specially  held  in  reserve  (Note 
8);  that  during  the  contentions  which  preceded  the  war  and  in  connec- 
tion with  the  many  other  and  more  important  causes  of  complaint  the 
claims  were  mentioned  generally  and  without  specifying  any  particular 
claim  or  class  of  claims;  that  in  the  carefully  stated  reasons  for  the 
war  given  by  the  President  no  mention  whatever  was  made  of  the 
claims;  nor  in  the  declaration  of  war  made  by  Congress  on  account  of 
the  "abhorrent  conditions"  which  had  "shocked  the  moral  sense"  of 
our  people  and  had  been  "a  disgrace  to  Christian  civilization;"  that 
in  the  peace  negotiations  the  claims  were  only  mentioned  incidentally 
in  connection  with  the  larger  question  of  indemnity  for  the  cost  of  the 
war;  that  when  peace  was  made  the  claims  were  disposed  of  collect- 
ively by  the  customary  release  of  all  claims  national  or  individual  of 
every  kind,  including  all  claims  for  indemnity  for  the  cost  of  the  war; 
that  no  money  whatever  was  received  from  Spain  but  $20,000,(X>0  wa** 
paid  to  her;  and  no  property  was  received  from  her  except  a  territorial 
acquisition  of  doubtful  value  which,  although  declared  in  conferences 
but  not  in  the  treaty  to  be  a  cession  on  account  of  .indemnity  for  the 
losses  and  injuries  of  American  citizens  and  the  cost  of  the  war,  wa« 
not  accompanied  by  any  agreement  of  the  United  States  to  pay  the 
claims,  but  only  by  a  promise  to  adjudicate  and  settle  them  (in  Spanish* 
"  juzgaran  y  resolveran  ")  and  that  Congress  created  a  judicial  tribunal 
to  make  the  adjudications  and  directed  it  to  make  its  decisions  accord- 
ing to  the  principles  of  international  law.  The  case  stated  by  the 
counsel  for  the  claimants  is  so  different  from  the  case  actually  existing 
that  a  mere  contemplation  of  the  differences  is  satisfying. 

It  is  not  necessary  in  rejecting  the  reasoning  of  the  counsel  for  the 
claimants  to  assert  that  there  may^  not  be  a  case  where  a  judicial  tri- 
bunal could  hold  that  a  government  had  become  liable  to  one  of  its 
citizens  for  the  amount  of  a  claim  which  it  had  specifically  presented 
to  another  government  and  insisted  upon  and  actually  collected  in 
money,  irrespective  of  the  original  merits  of  the  claim  against  the 
foreign  nation.  This  would  naturally  be  the  decision  of  a  domestic 
tribunal  if  no  specific  rules  of  adjudication  were  prescribed  for  the 
court  by  the  law  establishing  it.  But  if  in  such  a  case  the  law  creating* 
the  tribunal  directed  it  to  make  an  adjudication  of  the  original  merits 
of  the  claim  according  to  the  principles  of  international  law,  it  would 
be  bound  to  so  adjudicate.  If  the  claim  proved  to  be  unjust  according 
to  the  principles  of  adjudication  laid  down  by  competent  authority  for 
the  guidance  of  the  court,  it  would  be  the  moml  duty  of  the  govern- 
ment to  return  the  money  to  the  nation  from  which  it  came,  and  not 
to  paj^  it  to  an  undeserving  claimant.  In  such  a  case,  if  the  money 
which  has  been  received  is  to  be  by  the  nation  paid  to  the  holder  of 
an  unfounded  claim,  it  is  the  province  of  the  legislature  and  not  of  a 
court  to  so  decide.     (Note  9.) 
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SECOND    PRINCIPAL    DIFFERENCE — COMMISSION    TO   ACT    ON    PRINCIPLES 
OF  INTERNATIONAL  I^W   AND  FACTS  PROVED. 

The  Commission  finds  it  to  be  its  duty  to  decide  whether  the  claims 
presented  for  allowance  are  good  or  bad,  valid  or  unjust,  by  ascer- 
taining from  the  consensus  of  the  nations  what  are  the  pertinent  prin- 
ciples of  international  law  and  applying  those  principles  to  the  facts  of 
the  various  cases  as  they  appear  from  judicial  notice  taken  or  from 
proofs  presented  in  the  methods  customary  in  judicial  tribunals  like 
this  Commission.  This  conclusion  seems  to  the  (Commission  inevitable 
and  without  the  possibility  of  serious  dispute.  But  it  has  been 
earnestly  controverted  and  possibly  needs  vindication. 

HOW  PRINCIPLES  OF  INTERNATIONAL  LAW  TO  BE  ASCERTAINED. 

International  law  is  defined  to  be: 

(1)  The  unanimous  approbation  of  all,  or,  at  least,  of  many  nations,  the  proofs 
being  continued  usage  and  the  testimony  of  experts.  (Grotius  1,  De  Jure,  ch.  1, 
see,  14.) 

(2)  The  rules  which  govern  the  international  hfe  of  states.  (Twiss,  Law  of 
Nations,  vol.  1,  p.  2. ) 

(3)  The  totality  of  legal  rules  and  institutions  which  have  developed  themselves 
touching  the  relations  of  states  to  one  another.  (Bulmerincq,  Das  Volkervecht, 
see.  2.) 

(4)  The  formal  expression  of  the  public  opinion  of  the  civilized  world  resx)ecting 
the  rules  of  conduct  which  ought  to  govern  the  relations  of  independent  nations. 
(Cairns.     Dana's  notes  to  Wheaton,  23. ) 

(5)  The  opinions  generally  received  by  civilized  nations.  (Austin,  Province  of 
Jurisprudence,  147.) 

(6)  That  collection  of  usages  which  civilized  states  have  agreed  to  observe  in  their 
dealings  with  one  another.     (Lord  Coleridge  in  the  Queen  v.  Keyn,  Law  Repts. ) 

(7)  That  body  of  rules  accepted  by  civilized  nations  as  binding  and  obligatory  in 
their  mutual  dealings  with  each  other.     (Hannis  Taylor,  Int.  Pub.  Law,  2,  3.) 

(8)  The  aggregate  of  rules  regulating  the  intercourse  of  states  gradually  evolved 
out  of  the  moral  and  intellectual  convictions  of  the  civilized  world  as  the  necessity 
for  their  existence  has  been  demonstrated  by  experience.  (Taylor,  Int.  Pub.  Law, 
86.) 

(9)  The  rules  which  determine  the  conduct  of  the  general  body  of  civilized  states 
in  their  dealings  with  one  another.     (T.  J.  Lawrence,  Principles  of  Int.  Law,  p.  1.) 

(10)  Certain  rules  of  conduct  wiiich  modern  civilized  .states  regard  as  being  binding 
on  them  in  their  relations  with  one  another  ♦  ♦  ♦  and  which  they  also  regard  as 
being  enforc^tble  by  appropriate  means  in  case  of  infringement.     ( Hall,  Int.  Law,  1. ) 

( 11 )  Part  of  our  law  ♦  *  ♦  Where  there  is  no  treaty  and  no  controlling  execu- 
tive or  legislative  act  or  judicial  decision,  resort  must  be  had  to  the  customs  and 
usages  of  civilized  nations.  (Paquete  Habana,  175  U.  S.,  700.)  The  English  com- 
mon law  adopts  the  fundamental  principles  of  international  law  and  the  obligations 
and  duties  they  impose.     (Paquete  Habana,  175  U.  S.,  700.) 

(12)  "The  aggregate  of  the  rules  which  Christian  states  acknowledge  as  obligatory 
in  their  relations  to  each  other  and  to  each  other's  subjects."  (Woolsey's  Interna- 
tional Law,  p.  3,  sec.  5.)     *^As  soon  as  a  nation  has  assumed  the  obligations  of 
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international  law,  they  become  a  portion  ol  tlie  law  of  the  land  to  govern  the  deci- 
sions of  courts,  the  conduct  /of  the  mJere,  and  that  of  the  people/*  (Wooleey's 
International  Law,  p.  27,  sec.  29. ) 

(13)  *  *  TJie  Tides  of  conduct  regulating  the  intercourse  of  Slates, "  *  *  Grotius  considers  the 
law  of  nations  as  a  positive  institution,  deriving  its  authority  from  the  positive  con- 
sent of  all  or  the  greater  part  of  civilized  nations,  united  in  a  social  compact  for  this 
purpose.  ♦  ♦  ♦  Others  define  this  law  to  consist  only  of  the  usages,  customs,  and 
conventions  adopted  and  observed  among  nations. '*  "  The  customary  Inw  of  naiicm 
is  founded  on  the  tacit  or  implied  consent  of  nations  as  deduced  from  their  inter- 
course with  each  other."     (Halleck's  International  Law,  pp.  46,  47,  and  51.) 

(14)  The  law  of  nations  is  also  called  the  law  of  nature;  it  is  founded  on  the  com- 
mon consent  as  well  as  the  common  sense  of  the  world.  (Grier,  J.,  in  the  prize  cases, 
67  U.  S.,  670.) 

In  Professor  Freeman  Snow's  Manual  of  International  Law  (Naval 
War  College  Publication,  1898)  is  stated  the  author's  definition  and 
scope  of  international  law  as  follows: 

International  law,  as  commonly  understood,  is  that  body  of  rules  which  governs 
generally  the  actions  of  modern  civilized  states  in  their  intercourse  with  one  another. 

These  rules  are  the  outgrowth  of  the  customs  arising  from  the  intercourse  of 
nations,  of  various  international  agreements,  and  of  the  acts  of  states  which  have 
in  the  lapse  of  time  been  accepted  as  of  binding  force  by  the  various  civilized 
states  of  the  world.  They  may  be  considered  as  being  based  upon  the  moral  and 
intelligent  convictions  of  enlightened  mankind. 

International  law  differs  from  the  municipal  or  national  law  of  individual  states 
in  that  it  does  not  proceed  from  any  authorized  lawmaking  power  and  that  it  has  no 
superior  international  tribunal  whose  functions  it  is  to  enforce  the  law  in  the  case  of 
►its  infraction.  Nevertheless  it  is  obeyed  for  the  most  part  without  question,  and  it 
is  only  upon  exceptional  occasions  that  resort  is  now  had  to  war  as  a  settlement  of 
international  disputes.  Indeed,  many  stat^  have  adopted  international  law  as  a 
part  of  their  municipal  law,  and  a  great  majority  of  the  cases  that  arise  under  it  are 
adjudicated  upon  by  the  courts  of  law  of  the  individual  states.  The  Gonstitation 
of  the  United  States  specifically  vests  in  Congress  the  power  to  define  and  punish 
offenses  against  the  law  of  nations. 

Professor  Snow  also  gives  the  sources  of  modem  international  law 
as  follows: 

By  the  sources  of  modem  international  law  is  meant  the  places  where  its  rulings 
and  principles  are  obtained. 
The  following  may  be  given  as  the  sources  of  modem  international  law: 

1.  The  works  of  great  publicists — the  text  writers  of  authority.  Tbese  give  both 
principles  ahd  usages. 

2.  The  decisions  and  conclusions  of  prize  courts,  of  official  international  confer- 
ences, and  of  arbitral  tribunals. 

3.  Treaties. 

4.  State  papers  of  jurists,  opinions  of  attorneys-general,  confidentially  and  other- 
wise given  to  their  respective  governments. 

5.  Instructions,  regulations,  and  ordinances  issued  by  the  states  for  the  g:uidance 
of  their  own  citizens  or  subjects,  officers  and  tribunals. 

6.  History  of  wars,  negotiations,  and  current  events. 

7.  The  proposed  codes  and  formulated  views  of  voluntary  international  aHmda- 
tions  of  jurists. 

Though  an  attempt  is  made  by  the  order  of  classification  to  give  the  relative  valae 
of  these  sources,  still  in  practice,  with  the  different  writers  and  different  schools  in 
existence,  it  is  almost  impossible  to  make  a  rigid  distinction. 
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International  usage,  however,  may  be  considered  as  the  touchstone  which  gives 
life  and  strength  to  the  prinaples  of  international  law.  When  rules  apparently 
Honnd  conflict,  then  usage,  prevatlKDg  usage,  should  determine  the  rule  to  follow. 
(Note  10.) 

0]pposiTE  idea;  law  and  facts  to  bb  shown  by  mere  declarations 

OF  THE  EXEcrrnvE. 

In  opposition  to  the  foregoing  authorities  the  contention  has  been 
made  that  the  question  of  liability  or  nonliability  must  be  decided  by 
adopting  as  binding  and  conclusive  all  the  declarations  which  at  sundry 
times  and  on  various  occasions  the  executive  branch  of  the  Govern- 
ment of  the  United  States  has  uttered  purporting  to  state  principles 
of  international  law  and  to  apply  them  to  facts  which  were  then  under- 
stood by  the  Executive  to  exist. 

DECISIONS    THEN    MIGHT    BE    MADE    ON    FALSE    PRINCIPLES    AND    NON- 
EXISTENT FACTS — SUCH   A   DOCTRINE   INTOLERABLE. 

In  other  words,  the  decisions  of  the  Commission  must  be  based  upon 
principles  which  are  contrary  to  those  of  international  law  and  are 
applied  to  facts  which  do  not  exist,  if  the  Executive  of  the  United 
States  has  at  any  time  asserted  those  unsound  principles  and  assumed 
those  nonexistent  facts. 

The  Commission  reject  any  such  idea  as  to  the  duties  of  the  judicial 
tribunal  upon  which  its  members  have  the  honor  to  serve.  Created 
by  law  of  Congress  as  a  court  to  adjudicate  certain  claims  against  the 
United  States  according  to  the  principles  of  international  law  upon 
evidence  to  be  submitted  by  the  claimants  in  favor  of  the  claims  and 
by  the  Attorney-General  against  the  claims,  they  are  bound  by  no 
statement  of  principles  of  international  law  made  by  the  Executive  of 
the  United  States  alone  which  do  not  accord  with  the  international 
consensus;  nor  by  any  assumptions  of  fact  made  by  that  Executive 
which  were  mistaken  and  erroneous.  Congress  which  made  the  law 
can  repeal  it  or  modify  it.  No  other  power  can  control  or  change  the 
functions  or  duties  of  the  Commission.  Any  other  doctrine  is  slavish 
and  un-American. 

The  principal  question  where  it  is  sought  to  substitute  for  the  true 
law  and  the  real  facts  the  declarations  of  the  Executive  arises  upon 
General  Weyler's  concentration  and  devastation  orders.  With  refer- 
ence to  those  orders  President  McKinle}^  was  very  explicit.  In  his 
message  of  December  6, 1897  (X,  129),  he  said: 

The  cruel  policy  of  concentration  was  initiated  February  16, 1896.  The  productive 
districts  controlled  by  the  Spanish  armies  were  dei)opulated.  The  agricultural  inhabi- 
tants were  herded  in  and  about  the  garrison  towns,  their  lands  laid  waste  and  their 
dwellings  destroyed.  This  policy  the  late  cabinet  of  Spain  justified  as  a  necessary 
measure  of  war  and  as  a  means  of  cutting  off  supplies  from  the  insurgents.  It  has 
utterly  failed  as  a  war  measure.     It  was  not  civilized  warfare.     It  was  extermination. 

Against  this  abuse  of  the  rights  of  war  I  have  felt  constrained  on  repeated  occa- 
sions to  enter  the  firm  and  earnest  protest  of  this  Government 
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In  his  special  message  of  April  11,  1898  (X,  139),  he  speaks  of  "the 
addition  to  the  horrors  of  the  strife  of  a  new  and  inhuman  phase  hap- 
pily unprecedented  in  the  modern  history  of  civilized  Christian  peoples  " 
and  after  reciting  the  methods  of  enforcing  'Hhe  policj^  of  devastation 
and  concentration"  and  its  direful  results  he  adds: 

Reconcentration,  adopted  avowedly  as  a  war  measure  in  order  to  cut  off  the 
resources  of  the  insurgents,  worked  its  predestined  result.  As  I  said  in  my  message 
of  last  December,  it  was  not  civilized  warfare;  it  was  extermination.  The  only  peace 
it  could  b^et  was  that  of  the  wilderness  and  the  grave. 

Notwithstanding  these  strong  expressions  of  President  McKinley, 
the  Commission  has  decided,  as  hereinbefore  stated,  that,  as  a  general 
principle  to  govern  its  decisions,  coneentrntion  as  a  prelude  to  or  a  part 
of  devastation  is  allowed  by  the  rules  and  usages  of  international  war- 
fare, subject  to  the  specified  limitations  that  such  reasonable  protection 
as  the  military  exigency  will  permit  must  be  given  to  the  property  and 
persons  of  neutral  foreigners;  that  there  must  be  no  unnecessary  and 
wanton  destruction  of  property,  and  that  food  and  shelter  and  safety 
from  sickness  and  death  and  cruelty  and  hardship  must,  if  possible,  be 
secured,  and  that  there  exists  a  liability  for  indemnity  in  any  case 
where  it  is  averred  and  proved  that  there  has  been  a  violation  of  these 
limitations. 

Is  it  now  clear  that  instead  of  investigating  and  deciding  the  various 
cases  according  to  the  above  rule,  there  should  be  substituted  for  it  the 
following: 

Whenever  a  concentration  caused  damages  or  contributed  to  damages.  Spun  was 
liable,  whatever  may  have  been  the  circumstances  of  the  concentration  or  the  damages 
done.     (Note  11.) 

Is  this  the  true  rule  for  the  Commission  ?  In  every  case  where  a 
citizen  of  the  United  States  or  his  agents  left  his  plantation,  which 
subsequently  went  to  decay  and  ruin  or  was  devastated  by  any  per- 
sons whatever,  is  there  to  be  no  inquiry  by  the  Commission  what  inter- 
national law  allowed  Spain  to  do  in  suppressing  the  insurrection,  nor 
what  the  additional  facts  were,  because  President  McKinley  said  that. 
as  he  then  understood  the  facts,  what  was  going  on  was  not  civilized 
warfare?  Are  these  earnest  utterances  of  his  sentimental  appeal  to 
arms  to  be  the  law  and  the  facts  upon  which,  without  further  inves- 
tigation or  meditation,  the  Commission  is  to  reach  its  judgments  upon 
claims? 

Whenever,  in  the  future,  after  crimination  and  recrimination  between 
nations,  a  war  takes  place,  and  at  last  peace  comes  and  the  nations 
agree  to  release  each  the  other  from  the  claims  of  its  own  citizens  and 
adjudicate  and  settle  them,  and  each  creates  a  court  for  that  purpose 
and  instructs  it  to  decide  the  cases  according  to  the  principles  of  inter- 
national law,  having  ascertained  the  facts  by  proofs  taken,  must  each 
tribunal  be  governed  by  the  impassioned  assertions  of  law  and  fact 
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made  by  its  own  executive  during  the  ardent  contentions  which  were 
the  prelude  to  devastation  and  bloodshed? 

President  McKinley  had  been  a  soldier  in  the  Union  Army,  he  knew 
of  General  Ewing's  concentration  order  in  Missouri  in  1863,  and,  of 
course,  was  familiar  with  Sherman's  march  to  Atlanta  and  to  the  sea, 
canning  devastation  to  the  homes  of  the  people  of  the  South,  and 
with  Sheridan's  expulsion  of  the  residents  of  the  Shenandoah  Valley, 
and  such  devastation  of  that  region  that,  as  he  said,  a  crow  flying  over 
it  would  have  to  carry  his  rations  with  him  (as  the  counsel,  who  spoke 
on  January  31,  1903,  said:  "Why,  it  was  the  very  valley  and  the 
shadow  of  death"),  but  the  President  had  not  then  seen  and  probably 
did  not  anticipate  the  concentration  and  devastation  by  United  States 
troops  under  General  Bell  in  the  Philippines.  Possibly  if  he  had 
supposed  that  in  addition  to  arousing  just  national  indignation,  in 
order  to  bring  on  war  with  Spain  for  the  liberation  of  Cuba,  he  was 
announcing  a  new  principle  of  international  law,  and  making  a  finding 
of  facts  happening  in  war  which  should  be  conclusive  and  binding 
upon  United  States  courts  in  all  future  time,  he  would  have  withheld 
or  moderated  the  soul-stirring  utterances  with  which  he  begun  a  great 
war  for  the  freedom  and  independence  of  a  new  nation. 

Undoubtedly  there  was  a  difference  between  the  devastations  of 
Sherman,  Sheridan,  Ewing,  and  Bell,  and  those  of  Weyler;  in  this, 
certainly  that  in  the  former  cases  the  inhabitants  who  were  driven 
from  their  homes  had  broader  fields  to  go  to  than  could  be  found  in 
the  island  of  Cuba,  Doubtless,  before  an  international  tribunal  adjudi- 
cating claims  of  neutml  foreigners  Spain  might  have  been  held  to  a 
heavier  responsibility  for  the  severer  methods  of  Weyler  than  could 
have  been  the  United  States  for  the  methods  of  her  generals.  But 
that  this  (yommission  administering  international  law  is  forbidden  by 
the  just  and  appropriate  indignation  and  pertinent  and  effective  utter- 
ances of  President  McKinley  from  ascertaining  the  true  modern  rule 
of  international  law  and  applying  it  to  the  facts  as  they  may  appear 
or  be  shown,  and  must  involve  Spain  and  the  United  States  in  one 
conunon  condemnation  by  a  judgment  that  ^'  Reconcentration  was  not 
civilized  war,  but  was  extermination"  is  not  a  rational  conclusion. 

The  argument  that  something  beside  world-wide  principles  and  real 
facts  should  be  the  basis  for  the  decisions  of  the  Commission  has 
gone  very  far.  It  is  said  that  we  must  decide  that  concentration  was 
not  legitimate  warfare,  because  if  we  were  to  consider  independently 
the  rightfulness  or  wrongfulness  of  the  concentration  orders  '"we 
should  be  passing  upon  the  justice  or  injustice  of  our  policy  in  making 
war  upon  Spain."  (Note  12.)  The  Commission  must  view  the  prin- 
ciples of  international  law  '*  from  its  standpoint  as  an  American  court." 
(Note  13.)  The  judgment  of  the  Executive  Department  as  to  the 
status  of  the  insurrectionists  in  Cuba  ^^is  conclusive."    The  judgment 


Digitized  by 


Google 


102  SPANISH    TREATY    CLAIMS    COMMISSION. 

of  the  President  that  the  war  waged  by  Spain  was  not  civilized  war- 
fare "  is  also  conclusive."  The  motives  avowed  and  the  recitals  of  fact 
made  by  the  President  ''are  beyond  criticism  by  this  Commission, 
which  can  render  no  judgment,  the  effect  of  which  would  be  to  impugn 
or  confute  any  of  such  statements."  ''War  settled  all  the  questions 
involved."  (Note  14.)  The  Commission  is  "bound  not  onl^^  by  the 
conclusions  reached  by  the  political  department  of  the  Government 

*  *  *  but  it  is  also  bound  by  everi/  fact  upon  which  the  political 
department  of  the  Government  based  its  conclusions."  (Note  15.) 
"The  principle  asserted  by  the  victorious  state  is  the  law  that  binds 

*  *  *."  "If  the  United  States  had  been  defeated  in  the  war  with 
Spain  *  *  *  these  questions  would  have  been  decided  adversely 
to  the  United  States."     (Note  16.) 

Commissioner  Maury's  statement  is  equally  positive;  that  beyond 
doubt  the  Commission  has  no  business  to  inquire  whether  "as  a  gen- 
eral principle  of  international  law  reconcentration  is  a  legitimate  war 
measure,"  for  the  reason  that  President  McKinley  in  the  performance 
of  his  duty  to  give  Congress  information  of  the  state  of  the  Union, 
and  as  the  channel  prescribed  by  the  Constitution  through  which  the 
judiciary  shall  obtain  information  of  what  concerns  the  government 
in  other  countries,  has  "repeatedly  condemned  the  reconcentration 
policy  of  General  Weyler  as  cruel  and  uncivilized  warfare." 

Commissioner  Chambers  is  quite  as  clear;  that  although  concentra- 
tion, "  the  removal  of  noncombatant  people  temporarily  to  places  of 
safety  beyond  the  sphere  of  actual  warfare  need  not  necessarily  be 
illegitimate  warfare,"  yet  the  question  is  here  and  now  purely  an 
abstraction,  the  political  department  of  our  Government  having 
decided  that  Spain's  reconcentration  was  not  civilized  warfare,  which 
therefore  the  Commission,  ''''following  the  authority  of  the  Supreme 
Court^^  is  bound  to  hold. 

For  these  extraordinary  positions  urged  as  "  principles  of  inter- 
national law,"  which  are  to  govern  the  decisions  of  this  Commission, 
pertinent  precedents  are  not  cited. 

In  examining  such  authorities  as  it  is  claimed  go  to  show  that  the 
Commission  is  conclusively  bound  b\^  all  declarations  of  law  and  fact 
made  by  the  Executive  of  the  United  States  it  is  important  first  to  notice 
that  all  are  expressions  from  opinions  rendered  in  the  courts  of  law  of 
the  United  States;  none  are  decisions  of  international  commissions  nor 
even  decisions  of  any  of  the  domestic  commissions  which  have  adjudi- 
cated cases  like  those  before  this  Commission. 

If  before  an  international  commission  organized  to  adjudicate  private 
claims  against  a  nation  the  counsel  for  the  government  presenting  the 
claims  were  to  say  that  because  that  government  had  declared  that  Uie 
claims  were  justly  due  according  to  law  and  fact,  therefore  the  com 
mission  was  bound  by  these  declarations,  the  answer  of  the  govem- 
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ment  sought  to  be  charged  would  properly  be  that  no  such  estoppel 
rested  upon  the  commission  and  that  the  question  whether  the  claims 
were  justly  due  according  to  international  law  was  the  fundamental 
question  to  be  decided  by  the  commission. 

If  by  the  treaty  of  peace  between  the  United  States  and  Spain  an 
international  commission  had  been  provided  for  to  determine  the  lia- 
bility of  Spain  for  the  claims  of  our  citizens,  with  an  agreement  by 
Spain  to  pay  all  claims  allowed,  and  the  claims  now  under  adjudication 
had  been  presented,  and  declarations  of  our  President  and  Secretary 
of  State  (1)  that  the  claims  were  just,  or  (2)  that  Spain  was  liable  for 
damages  done  by  the  insurgents,  or  (3)  that  concentration  measures 
or  other  military  acts  were  not  legitimate  acts  of  war,  had  been  proved 
and  the  position  assumed  that  these  declarations  must  be  made  rules  of 
decision  which  would  preclude  all  defense  to  the  claims,  the  absurdity 
of  the  pretension  would  have  been  clearly  apparent. 

Equally  untenable  are  such  propositions  made  to  a  domestic  com- 
mission where  the  nation  to  which  the  claimants  belong  has  released  the 
defendant  nation  and  agreed  itself  to  adjudicate  and  settle  the  claims. 
The  declarations  of  its  officers  made  before  such  release  and  agree- 
ment— putting  forth  assertions  of  law  or  fact — are  no  more  binding 
upon  the  domestic  commission  than  they  would  have  been  upon  an 
international  commission.  If  in  the  present  case  such  declarations 
were  not  incontestable  by  Spain  when  she  owed  the  claims  they  are 
not  incontestable  by  the  United  States  now  that  she  has  released  the 
claims  and  agreed  to  pay  those  which  by  a  free  and  untrammeled  tri- 
bunal may  be  adjudged  to  have  been  just  claims  against  Spain  accord- 
ing to  the  principles  of  international  law. 

These  views  being  correct,  it  is  not  surprising  that  no  decisions  by 
international  tribunals  or  domestic  commissions  have  been  cited  during 
the  recent  arguments,  and  that  the  attempt  to  show  by  authorities  that 
declarations  of  fact  and  law  made  by  the  executive  of  a  nation  are 
conclusive,  notwithstanding  the  truth  and  the  real  right  of  the  matter 
may  be  otherwise,  has  been  based  solely  upon  the  assumed  adoption  of 
such  a  principle  for  the  guidance  of  the  regular  judicial  tribunals  of 
general  jurisdiction  in  the  country  whose  executive  has  made  the 
declarations.  Even  if  the  principle  existed  for  such  guidance,  yet 
neither  international  tribunals  nor  domestic  tribunals  directed  to  make 
decisions  according  to  the  principles  of  international  law  would  be 
governed  by  the  same  principles.  Yet  it  will  be  useful  to  ascertain 
whether  there  is  any  foundation  for  the  assumption  referred  to. 

Rose  V.  IThnely  (8  U.  S.,  240):  The  plaintiff,  an  American,  in  the 
United  States  circuit  court  for  South  Carolina,  claimed  part  of  the 
cargo  of  the  American  schooner  Sarah,  which,  after  trading  with  the 
rebels  of  San  Domingo,  had  been  seized  in  1804  by  a  French  privateer, 
carried  into  the  Spanish  port  of  Barracoa,  Cuba,  sold  there  under 
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authority  of  an  agent  of  San  Domingo,  and  a  part  of  the  cargo  carried 
to  Charleston,  S.  C,  where  the  plaintiff  claimed  it,  after  which  pro- 
ceedings there  was  in  San  Domingo  an  adjudication  condemning  the 
vessel.  The  United  States  Supreme  Court  held  that  the  seizure  was 
unlawful  and  that  the  San  Domingo  court  had  no  jurisdiction  to  con- 
demn the  vessel. 

In  Gd^tony.  Iloyt  (16  U.  S.,  246),  in  1818,  the  plaintiff  sued  the 
defendants,  who  were  customs  officers  at  the  port  of  New  York,  in 
trespass  for  seizing  his  ship,  the  American  Eagle.  A  plea  in  justifi- 
cation was  that  the  President  of  the  United  States  had  directed  the 
defendants  to  seize  the  ship  because  she  was  to  be  fitted  out  in  the 
service  of  Petion's  government  in  San  Domingo  against  Christophe's 
government  in  San  Domingo.  The  United  States  Supreme  Court 
(by  Story,  J.)  held  that  the  plea  was  bad  because  it  did  not  aver  that 
the  governments  of  Petion  and  Christophe  were  foreign  states  duly 
recognized  by  the  United  States,  or  by  France,  of  which  nation  San 
Domingo  had  been  a  dependency. 

Inlmted  States  v.  Faliner{WU.  S.,  310),  in  1818,  Palmer  and 
others  were  indicted  in  the  United  States  circuit  court  of  Massachu- 
setts for  piratically  seizing  on  the  high  seas  property  on  a  Spanish 
ship  named  the  Indmtria  RaffaAlL  The  case  came  to  the  Supreme 
Court  upon  a  division  of  opinion  among  the  justices  of  the  circuit  court, 
and  the  Supreme  Court  (by  Marshall,  C.  J.)  remanded  the  case,  stating 
the  principle  that  a  civil  war  in  a  foreign  nation  should  be  viewed  by 
United  States  courts  in  accordance  with  the  view  of  the  legislative  and 
executive  departments  of  the  United  States;  that  if  these  remain  neu- 
tral, but  recognize  the  existence  of  civil  war,  the  courts  should  not 
consider  the  war  acts  of  the  rebels  as  criminal. 

In  the  Divlna  PaaUmi  (17  U.  S.,  52),  the  ship  had  been  seized,  in 
1819,  by  a  privateer  flying  the  flag  of  the  United  Provinces  of  the  Rio 
de  la  Plata  and  brought  through  stress  of  weather  into  New  Bedford. 
The  Spanish  consul  asked  her  release  because  the  capture  was  made  by 
a  revolting  dependency  of  Spain,  and  restitution  was  ordered  by  the 
United  States  circuit  court  in  Massachusetts.  The  Supreme  Court  (by 
Marshall,  C.  J.),  in  accordance  with  the  action  of  the  court  in  the 
Palmer  case,  remanded  the  case  to  the  circuit  court,  apparently  assum- 
ing that  the  United  States  had  recognized  the  existence  of  civil  war 
between  Spain  and  her  colonies,  but  remaining  neutral,  so  that  the 
capture  might  perhaps  on  all  the  facts  be  lawful. 

In  the  case  of  the  Estrella  (17  U.S.,  298)  the  Spanish  ship  had  been 
captured,  in  1819,  under  authority  of  Venezuela,  and  it  appearing  that 
the  capturing  vessel,  named  the  Constitution^  had  violated  our  neu- 
trality laws  by  augmenting  her  force  in  New  Orleans,  the  EstreUa  was 
restored  to  her  Spanish  owner  by  the  district  court  of  Louisiana,  and 
the  Supreme  Court  affirmed  the  decree. 
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In  Foster  v.  Neilson  (27  U.  S.,  253),  in  1829  the  plaintiffs  claimed 
land  in  Feliciana,  30  miles  east  of  the  Mississippi  River,  under  a 
^rant  from  the  Spanish  Government  on  January  4,  1804,  hut  the 
defendant,  a  resident  of  Feliciana,  being  in  possession,  refused  to  give 
up  the  same,  claiming  that  Feliciana  as  a  part  of  Louisiana  had  been 
ceded  on  October  1,  1800,  by  Spain  to  France,  and  on  April  30,  1803, 
by  France  to  the  United  States.  On  October  21,  1803,  Congress 
passed  an  act  to  enable  the  President  to  take  possession  of  Louisiana, 
and  from  that  time  forward  by  repeated  acts  of  legislation  treated  the 
territory  which  embraced  Feliciana  as  a  part  of  Louisiana.  The  court 
decided  against  the  plaintiffs,  in  order  to  "abide  by  the  measures 
adopted  by  its  own  Goverament," 

In  the  Cherokee  Nation  v.  Georgia  (30  U.  S. ,  1),  the  Cherokee  Nation, 
m  1830,  by  original  bill  in  the  Supreme  Court,  sought  to  enjoin  the 
State  of  Georgia  from  executing  certain  laws  of  that  State  tending  to 
destroy  the  Cherokee  Nation  and  to  seize  its  lands  for  the  use  of 
Georgia.  The  court  (bj^  Marshall,  C.  J.)  held  that  it  had  no  original 
jurisdiction  of  the  controversy,  and  that  if  it  had,  while  it  might 
decide  the  question  of  title  to  the  lands,  it  would  not  undertake  to  con* 
trol  the  legislature  of  Georgia  and  restrain  the  exercise  of  its  physical 
force,  that  savoring  too  much  of  the  exercise  of  political  power. 

In  Williaim  v.  The  Suffolk  Lisurance  Company  (3  Sumner,  270;  38 
U.  S.,  415),  the  insurance  company  in  1839  sought  to  av^oid  the  pay- 
ment of  a  marine  loss  because  the  schooner  Harriet  went  to  the  Falk- 
land Islands  and  was  seized  and  condemned  by  Buenos  Ayres  for  being 
engaged  in  the  seal  trade  at  those  islands  contrary  to  the  laws  of 
Buenos  Ayres.  The  court  held  that  the  master  of  the  schooner  did 
not  make  void  the  policy  by  going  to  the  Falkland  Islands;  that  as  the 
American  Government  had  insisted,  through  its  regular  executive 
authority,  that  the  Falkland  Islands  did  not  constitute  any  part  of  the 
dominions  within  the  sovereignty  of  the  Government  of  Buenos  Ayres, 
and  that  the  seal  fishing  at  those  islands  was  a  trade  free  and  lawful  to 
the  citizens  of  the  United  States  and  beyond  the  competency  of  the 
Buenos  Ayres  Government  to  regulate,  prohibit,  or  punish,  the  court 
would  not  go  beyond  this  decision  and  reverse  it  so  as  to  make  void 
the  Insurance  policies. 

LutJter  V.  Borden  (48  U.  S.,  1):  Luther,  a  citizen  of  Massachusetts, 
in  1842  brought  an  action  in  the  United  States  court  for  the  district 
of  Rhode  Island  for  breaking  and  entering  his  house,  and  the  defense 
was  that  the  plaintiff  had  been  aiding  an  insurrection  against  the  State 
government  of  Rhode  Island,  and  that  the  defendants  as  a  part  of  the 
militia  of  the  State,  acting  under  military  orders,  were  endeavoring  to 
arrest  the  plaintiff;  and  the  question  was  whether  it  was  the  lawful 
government  of  the  State  from  which  such  orders  proceeded.  There 
were  two  opposing  governments,  the  old  charter  government  which 
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the  defendant  sufiported^  and  a  new  government  which  the  plaintiff 
was  accused  of  aiding.  The  question  as  to  the  validity  of  the  new 
government  had  been  tried  before  the  supreme  court  of  Rhode  Island, 
which  decided  that  such  government  had  never  come  into  lawful  exist- 
ence, and  the  Supreme  Court  of  the  United  States  in  1849  refused  to 
go  beyond  this  decision  and  reconsider  and  redecide  the  question. 

Ketmett  v.  Chambers  (55  U.  S.,  38):  This  was  a  bill  in  equity  filed 
in  Texas  about  the  year  1852  to  enforce  the  specific  performance  of 
an  agreement  made  in  Ohio  in  1836  by  Chambers  to  convey  certain 
land  in  Texas  for  $12,500,  for  which  he  had  received  the  notes  of  the 
plaintiff,  which  had  been  paid.  It  appeared  that  Chambers  was  a  gen- 
eral in  the  Texan  army,  engaged  in  raising  troops  to  assist  Texas  to 
carrj'^  on  hostilities  against  Mexico,  and  that  one  of  the  objects  of  the 
plaintiff  in  advancing  the  money  and  buying  the  land  was  to  aid 
Chambers  in  his  military  expedition.  Texas  had  been  a  part  of  Mex- 
ico and  was  not  recognized  by  the  United  States  as  independent  until 
March,  1837.  The  Supreme  Court  (by  Taney,  Chief  Justice,  Justices 
Daniel  and  Grier  dissenting)  held  that  the  contract  was  illegal  and 
void,  and  that  the  court  would  not  recognize  Texas  as  independent 
before  the  Government  of  the  United  States  had  so  recognized  it,  in 
order  to  justify  a  contract  made  on  our  soil  to  aid  in  carrying  on  war 
against  Mexico,  with  which  the  United  States  was  at  peace. 

In  the  United  States  v.  Baker  (5  Blatch.,  6),  it  appears  that  in 
June  26,  1861,  Baker  and  others  were  indicted  under  the  act  of 
Congress  of  May  15,  1820  (3  Stats.,  600),  for  robbery,  constituting 
piracy,  upon  the  high  seas  as  members  of  the  ship's  company  of  the 
Confederate  privateer  Savannah^  which  captured  the  American  brig 
Joseph,  Nelson,  J.,  charged  the  jur^-^  that  there  was  no  evidence  of  a 
state  of  war  justifying  the  acts  of  the  defendants,  the  Confederate 
government  not  having  been  recognized  by  the  political  departments 
of  the  Government.     The  jury  disagreed  and  were  discharged. 

In  the  Prize  eases  (2  Sprague,  123;  67  U.  S.,  635),  in  1862,  the  Amy 
Wanciek  and  other  vessels  and  their  cargoes  were  condemned  as  law- 
ful prize  because  of  violations  of  the  President's  proclamation  in  April, 
1861,  setting  up  the  blockade  of  the  southern  ports,  although  the  seiz- 
ures were  made  prior  to  the  war  legislation  of  Congress  of  July  13 
and  29,  1861,  the  proclamation  of  blockade  being  held  to  be  of  itself 
conclusive  evidence  that  a  state  of  war  existed  justifying  condem- 
nation. Decision  by  Grier,  Justice,  while  Justices  Taney,  Nelson, 
Catron  and  Clifford  dissented. 

Phillljys  V.  Payrie  (92  U.  S.,  130):  The  part  of  the  District  of  Colum- 
bia which  came  from  Virginia  being  retroceded  to  that  State  in  1847, 
a  person  therein  taxed  by  Virginia  in  1875  brought  a  suit  against  the 
tax  collector  on  the  ground  that  the  retrocession  was  unconstitutional 
and  therefore  void  and  the  taxation  of  his  real  estate  illegal.     The 
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court  held  that  Virginia  having  held  the  territoiy  for  more  than  a 
quarter  of  a  century  under  an  act  of  Congress,  and  her  title  hmvii^ 
been  recognized  repeatedlj^  by  subsequent  acts,  a  defacto  government 
had  come  into  existence  whose  validity  the  court  would  not  disturb, 
in  order  to  relieve  the  citizen  from  paying  taxes  upon  his  property. 
Why  the  court  did  not  choose  to  decide  that  the  retrocession  by  the 
formal  and  unqualified  acts  of  both  Virginia  and  the  United  States 
was  constitutional  is  a  mystery. 

The  AmhroHe  Light  (25  Fed.  Rep.,  408;  U.  S.  district  court,  southern 
New  York,  in  1885).  Decision  by  Addison  Brown,  J.*:  A  vessel  com- 
missioned by  Colombian  rebels  was  seized  and  libeled  in  New  York  as 
piratical,  and  the  seizure  was  sustained.  But  it  also  appeared  that 
after  the  seizure,  on  the  same  day,  the  United  States  Secretary  of 
State  wrote  a  letter  to  the  Colombian  minister  refusing  to  recognize 
Colombia's  closure  of  certain  ports  as  eflfective.  This  was  held  to  be 
an  implied  recognition  of  the  rebels  and  of  such  a  state  of  war  as 
would  prevent  any  condemnation  of  the  vessel  as  piratical,  and  she 
was  released  on  payment  of  costs.  The  long  and  learned  opinion  of 
Mr.  Justice  Brown,  showing  that  otherwise  the  vessel  would  have  been 
deemed  a  pirate,  was  only  pertinent  to  show  probable  cause  of  seizure 
inasmuch  as  he  restored  the  vessel  to  her  owners  on  account  of  such 
recognition. 

Jones  v.  United  States  (137  U.  S. ,  202) :  Henry  Jones  was  tried  and  con- 
victed in  1890  in  Maryland  for  murdering  Thomas  N.  Foster  in  Navassa 
Island,  a  place  alleged  to  be  under  the  jurisdiction  of  the  United 
States,  but  out  of  the  jurisdiction  of  any  particular  State  or  district  of 
the  United  States,  and  the  question  was  whether  this  allegation  was 
correct,  so  that  Jones,  for  the  crime  committed  on  the  island,  could  be 
tried  in  Maryland  under  sections  730  and  5339  of  the  Revised  Statutes. 
It  appearing  that  the  President,  in  accordance  with  sections  5570-5578 
of  the  Revised  Statutes,  had  decided  that  the  island  belonged  to  the 
United  States,  and  that  by  authority  of  the  President  it  had  been  taken 
possession  of  and  occupied  as  a  newly  discovered  guano  island  by  citi- 
zens of  the  United  States,  the  court  held  that  the  island  must  be  con- 
sidered as  belonging  to  the  United  States,  but  outside  of  any  State  or 
Territory,  and  that  there  was  no  error  in  the  trial  and  conviction  of 
the  defendant. 

The  Three  Friends  (166  U.  S.,  1):  This  steamer,  belonging  to  the 
Cuban  revolutionists,  was  libelled  in  Florida  in  1896  on  account  of  an 
alleged  violation  of  our  neutrality  obligations  toward  Spain,  during 
the  recent  insurrection  in  Cuba,  and  the  court  (by  Fuller,  C.  J.)  held 
that  the  Cuban  insurgents,  on  account  of  such  recognition  as  the 
United  States  had  given  them,  were  a  people  within  the  meaning  of 
the  Revised  Statutes  (sees.  5281-5291)  prohibiting  citizens  of  the 
United  States  from  assisting  ''any  foreign  prince  or  state  or  any  col- 
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ony,  district,  or  people"  to  commit  hostilities  against  '^any  foreign 
prince  or  state,  or  any  colony,  district,  or  people  with  whom  the  United 
States  are  at  peace." 

The  rule,  however,  has  not  worked  both  ways,  for  although  the 
Cuban  insurgents  of  1896  were  so  far  a  people  that  our  neutrality  laws 
prevented  them  from  fitting  out  gunboats  in  our  ports  to  cruise  against 
Spain,  they  were  not  in  1869  so  far  a  people  that  Spain  could  not  fit 
out  gunboats  in  our  ports  to  cruise  against  them.  On  December  16, 
1869,  Attorney-General  Hoar  decided  that  there  should  be  no  proceed- 
ings against  Spanish  gunboats  which  were  being  fitted  out  and  armed 
in  New  York  to  commit  hostilities  against  the  insurgents  in  Cuba, 
which  had  not  been  recognized  as  a  people  by  the  United  States.  (13 
Op.,  177.) 

In  Nedy  v.  Henkel  (180  U.  S.,  109),  under  the  law  of  Congress  of 
June  6,  1900,  providing  for  the  punishment  of  crimes  committed  in 
any  foreign  country  or  territory  occupied  by  or  under  the  control  of 
the  United  States,  Neely  was  arrested  in  New  York  City  for  extradi- 
tion to  Cuba  to  be  tried  for  embezzlement  there  committed.  On 
habeas  corpus  proceedings  his  release  was  denied  on  the  ground  that 
Cuba  was  foreign  country  or  territory  within  the  meaning  of  the  above 
act,  and  that  the  executive  government  of  the  United  States  had  not 
proclaimed  that  the  occupancy  and  control  thereof  had  ceased. 

A  careful  study  of  the  full  reports  of  the  above  cases  thus  briefly 
summarized  will  plainly  show  that  neither  the  effective  judgments 
given,  nor  the  language  used  in  assigning  the  reasons  therefor  when 
properly  limited  to  the  points  which  it  was  necessary  to  decide,  give 
any  countenance  to  the  proposition  that  even  in  the  courts  of  liiis 
country  possessing  general  jurisdiction  the  mere  declaration  by  the 
President  or  a  member  of  his  cabinet  of  an  opinion  of  his  upon  a  ques- 
tion of  law  and  of  fact  is  so  conclusive  that  the  courts  will  consider 
themselves  bound  by  the  declaration  to  inquire  no  further  into  the 
very  truth  and  right  of  the  matter. 

The  decisions  and  reasons  of  such  regular  tribunals  relative  to  the 
effect  to  be  given  by  them  to  the  previous  action  of  the  Government 
as  distinguished  from  mere  assertions  of  oflicers  of  the  executive 
branch  apparently  stand  on  a  sound  basis. 

Many  acts  done  and  decisions  made  by  an  Executive  when  acting  or 
speaking  within  the  sphere  of  his  constitutional  duty  may  well  be 
adjudged  to  have  conclusive  effect. 

That  rule  of  evidence  may  be  resorted  to  in  controversies  with 
governments  by  which  declarations  against  the  interest  of  the  party 
making  them  may  be  proved  against  him,  and  also  declarations  in  his 
favor  when  made  to  the  other  party,  or  when  they  so  accompany, 
explain,  or  give  character  to  an  act  as  to  become  a  part  thereof. 
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The  recognition  by  the  head  of  a  government,  whether  formal  or 
informal^  of  the  independence  of  a  new  nation  or  of  the  belligerency 
of  revolutionists  is  wisely  treated  as  an  act  of  significance  and  impor- 
tance. So  is  an  assertion  of  sovereignty  by  the  executive  of  a  govern- 
ment— necessarily  so  when  accompanied  by  possession  taken  of  the 
territory  claimed.  A  failure  of  an  executive  to  recognize  belligerency 
or  assert  sovereignty  may  perhaps  properly  be  considered  as  an  act. 
This  commission  has  so  treated  President  McKinley's  announced 
refusal  to  recognize  the  belligerency  of  the  Cuban  insurgents,  and  in 
accordance  with  international  principles  has  decided  that  by  reason  of 
such  refusal  no  absolute  barrier  can  be  set  up  against  a  recovery  by 
our  citizens  of  compensation  for  damages  done  by  the  insurgents. 

We  do  this  against  the  overwhelming  vote  of  the  two  Houses  of 
Congress  in  1896  recognizing  and  declaring  Cuban  belligerency  and 
independence  and  a  state  of  public  war  between  Spain  and  Cuba, 
which  resolution,  if  it  had  been  in  the  form  of  a  joint  resolution,  and 
had  been  vetoed  by  the  President,  would  have  passed  by  more  than  a 
two-thirds  majority  and  would  have  become  a  law.  (Note  17.)  But, 
because  we  do  this,  to  claim  that  we  are  bound  by  erroneous  assertions 
of  law  and  fact  made  by  the  President  in  his  numerous  messages  to 
Congress  is  an  urging  of  subserviency  further  than  this  Commission 
is  willing  to  go. 

Although  such  of  the  foregoing  decisions  of  the  regular  tribunals  of 
the  country,  including  the  Supreme  Court,  as  refuse  to  review  the 
action  of  the  executive  department  of  the  Government  seem  justi- 
fiable, it  is  equally  clear  that  it  would  not  have  been  the  duty  of  an 
international  tribunal,  or  even  of  a  domestic  tribunal  administering 
international  law,  to  make  the  same  refusals,  if  the  very  same  ques- 
tions had  been  pursuant  to  an  agreement  between  nations  referred  to 
such  a  tribunal  for  settlement,  with  the  command  to  make  decisions 
according  to  the  principles  of  international  law. 

Before  such  tribunals  the  act^  and  declarations  concerning  the  sub- 
ject in  dispute  of  any  one  of  the  governments,  or  of  either  the  execu- 
tive or  legislative  branch  thereof,  would  be  carefully  considered  and 
great  weight  given  thereto.  But  they  would  not  be  considered  as  con- 
clusive upon  questions  of  fact  and  of  international  law,  for  that  would 
be  a  refusal  to  make  the  investigations  and  decisions,  to  make  which 
was  the  object  for  which  the  tribunals  were  created.  It  is  because 
this  is  so  that  the  counsel  for  the  claimants  have  not  been  able  to  cite 
a  single  precedent  for  their  present  claims  arising  from  the  proceed- 
ings of  an  international  tribunal,  or  a  domestic  tribunal  administering 
international  law.  The  whole  reason  for  the  existence  of  such  tribu- 
nals is  that  they  may  review  and  pass  upon  the  rightfulness  and  wrong- 
fulness, according  to  the  widest  possible  principles,  of  the  assertions 
and  acts  of  the  nations  whose  conduct  is  called  in  question. 
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Similarly,  it  is  to  be  noted  that  there  is  no  such  principle  of  enforced 
conformity  to  the  declarations,  or  even  the  acts,  of  the  executive  of  a 
government  which  finds  any  place  in  the  prize  courts  of  any  country. 
From  the  very  nature  of  those  courts,  such  a  principle  could  not  exist. 
Prize  courts  are  the  domestic  tribunals  of  a  nation,  created  to  determine 
the  rights  of  property-owners  of  every  nationality  against  the  sover- 
eign of  the  nation.  The  sovereign  captures  a  vessel  and  asks  its  con- 
demnation in  his  own  courts — necessaril}'  the  decision  is  to  be  based 
not  upon  the  assertions  or  acts  of  the  sovereign,  but  upon  the  princi- 
ples of  international  law  applied  to  the  facts  taken  notice  of  or  proved— 
as  from  this  Commission  the  United  States  asks  a  decision  whether  its 
citizens  had  claims  against  Spain  which  were  just  according  to  the 
principles  of  international  law,  whatever  were  the  assertions  or  acts  of 
the  Government  of  the  United  States  in  connection  with  the  facts  upon 
which  the  claims  were  based. 

A  modern  American  author  of  deserved  distinction  felicitously 
describes  the  character  of  prize  courts  as  international  tribunals, 
saying: 

The  only  maritime  court  with  which  international  law  is  directly  concerned  is  the 
prize  court,  a  municipal  tribunal  set  up  by  belligerent  states  for  the  purpose  of  pasp- 
ing  upon  the  validity  of  captiu-es  made  by  their  cruisers.  While  so  engaged  the 
prize  court  is  not  supposed  to  administer  the  law  of  the  state  to  which  it  belongs, 
but  the  generally  accepted  law  of  nations,  which  has  no  locality.  *  *  *  The 
decrees  of  prize  courts  have  thus  become  acknowledged  sources  of  international  law, 
the  greater  or  less  weight  to  be  given  to  any  particular  deliverance  depending  in  each 
case  upon  the  learning,  impartiality,  and  independence  of  the  tribunal  from  which 
it  emanates.  And  as  such  courts  are  the  outcome  of  maritime  usages  that  represent 
the  very  earliest  agreement  of  civilized  nations  as  to  mutual  rights  and  interests, 
antedating  by  centuries  any  general  understanding  as  to  the  principles  that  should 
regulate  intercourse  on  land,  their  decisions  may  be  justly  regarded  as  the  earliest 
sources  of  international  law,  or,  as  Austin  has  expressed  it,  the  places  where  its  rules 
are  first  found.     (Taylor's  International  Public  Law,  pp.  42-43,  sec.  32.) 

The  duties  of  prize  courts,  as  they  now  exist,  are  the  same  as  those 
announced  on  June  11,  1799,  by  Sir  William  Scott  [Lord  Stowell]  in 
giving  judgment  of  condemnation  in  the  case  of  the  Maria  (1  C 
Kobinson,  350),  when  he  said: 

In  forming  that  judgment,  I  trust  that  it  has  not  escaped  my  anxious  recollection 
for  one  moment,  what  it  is  that  the  duty  of  my  station  calls  for  from  me,  namely, 
to  consider  myself  as  stationed  here,  not  to  deliver  occasional  and  shifting  opinions 
to  serve  present  purposes  of  particular  national  interest,  but  to  administer  with 
indifference  that  justice  which  the  law  of  nations  holds  out,  without  distinction,  to 
independent  States,  some  happening  to  be  neutral  and  some  to  be  belligerent  The 
seat  of  judicial  authority  is,  indeed,  locally  here,  in  the  belligerent  country,  accord- 
ing to  the  known  law  and  practice  of  nations;  but  the  law  itself  has  no  locality.  It 
is  the  duty  of  the  person  who  sits  here  to  determine  this  question  exactly  as  he 
would  determine  the  same  question  if  sitting  at  Stockholm;  to  assert  no  pretentions 
on  the  part  of  Great  Britain  which  he  would  not  allow  to  Sweden  in  the  same  cir- 
cumstanced, and  to  impose  no  duties  on  Sweden,  as  a  neutral  country,  which  he 


Digitized  by 


Google 


SPANISH    TREATY    CLAIMS    COMMISSION.  Ill 

would  not  admit  to  belong  to  Great  Britain  in  the  same  character.  If,  therefore,  I 
mistake  the  law  in  this  matter,  I  mistake  that  which  I  consider,  and  which  I  mean 
should  be  considered  as  the  universal  law  upon  the  question;  a  question  regarding 
one  of  the  most  important  rights  of  belligerent  nations  relatively  to  neutrals. 

Attorney-General  James  Speed  in  the  case  of  the  Addso  on  April 
2,  1866  (11  Opinions,  449)  in  which  he  said  the  President  could  not 
remit  a  condemnation  in  prize,  aptly  states  what  prize  courts  are,  as 
follows: 

Prize  courts  are  tribunals  of  the  law  of  nations  and  the  jurisprudence  they  admin- 
ister is  a  part  of  that  law. 

In  the  case  of  the  Paqxiete  Ilahana  (175  U.  S.,  677),  the  question  was 
whether  Spanish  fishing  smacks  captured  on  the  coast  of  Cuba  during 
the  late  war  with  Spain  were  good  prize  of  war,  and  a  majority  of 
the  court  (by  Mr.  Justice  Gray)  held  that  they  were  not  (Chief 
Justice  Fuller  and  Justices  Harlan  and  McKenna  dissenting).  Mr. 
Justice  Gray  uses  language  as  follows: 

.  This  rule  of  international  law  is  one  which  prize  courts,  administering  the  law  of 
nations,  are  bound  to  take  judicial  notice  of,  and  to  give  effect  to,  in  the  absence  of 
any  treaty  or  other  public  act  of  their  own  government  in  relation  to  the  matter. 

The  decision  that  enemy  property  on  land,  which  by  the  modem  usage  of  nations 
is  not  subject  to  capture  as  prize  of  war,  can  not  be  condemned  by  a  prize  court,  even 
by  direction  of  the  ExeciUive^  vnthout  express  avikority  from  Congress,  appears  to  us  to 
repel  any  inference  that  coast  fishing  vessels,  which  are  exempt  by  the  general  con- 
sent of  civilized  nations  from  capture,  and  which  no  act  of  Congress  or  order  of  the 
President  has  expressly  authorized  to  be  taken  and  confiscated,  must  be  condemned 
by  a  prize  court  for  want  of  a  distinct  exemption  in  a  treaty  or  other  public  act  of 
the  Government.     (Note  18. ) 

Learned  and  able  counsel  for  claimants,  in  a  supplementary  brief  of 
February  7,  1903,  in  resisting  the  contention  of  the  special  counsel  for 
the  Government  that  this  Commission  must  pass  upon  the  legality  of 
General  Weyler's  concentration  policy  independently  and  without 
b^ing  controlled  b}^  the  attitude  of  our  Government  on  that  question, 
criticize  the  special  counsel  for  basing  his  argument  upon  the  language 
of  Lord  Stowell  (Sir  William  Scott)  in  the  prize  case  of  the  Maria  in 
1799,  because  Lord  Stowell  later,  in  1811,  enforced  in  prize  cases  the 
British  orders  in  council,  and  the  learned  counsel  proceed  to  argue 
that  in  accordance  with  Lord  Stowell's  action  "no  court  like  that  of 
Lord  Stowell  can  violate  the  instructions  of  its  sovereign,"  and  that 
therefore  this  Commission  can  not  '^  render  a  decision  involving  the 
validity  of  a  declared  polic\^  of  this  Government  toward  the  Cuban 
insurrection." 

The  learned  counsel,  in  their  carefully  prepared  argument  on  this 
point,  fail  to  mention  the  grounds  upon  which  Lord  Stowell  rested  his 
conclusion  to  enforce  the  orders  in  council,  namely  that  the  King  in 
council  had  legislative  pmcer  over  the  prize  courts.  The  difference,  then, 
between  Lord  Stowell's  court  and  this  is  fundamental.     Legislation 


Digitized  by 


Google 


112  SPANISH   TREATY    CLAIMS    COMMISSION. 

had  directed  Lord  Stowell  what  to  do  in  the  case  of  captures  of  a  cer- 
tain kind.  Congress  has  given  no  directions  to  this  Commission  what 
to  do  in  any  case  or  class  of  cases.     Lord  Sto well's  language  is  plain: 

By  the  constitution  of  this  country  the  King  in  council  possesses  legislative  rights 
over  this  court  and  has  power  to  issue  orders  and  instructions  which  it  is  bound  to 
obey  and  enforce,  and  these  constitute  the  written  law  of  this  court.    »    ♦    * 

The  constitution  of  this  court,  relatively  to  the  l^islative  power  of  the  Ring  in 
council,  is  analogous  to  that  of  the  courts  of  common  law  relatively  to  that  <»f  the 
Parliament  of  this  Kingdom. 

If  President  McKinley's  statements  in  his  message  had  the  same 
operative  force  as  a  law  of  the  English  Parliament  or  as  an  act  of  Con- 
gress, the  argument  of  the  citation  of  the  learned  counsel  would  be 
pertinent;  as  the  case  is,  the  argument  is  the  other  way. 

It  is  true  that  Lord  Stowell  was  constrained  to  make  an  eflFort  in 
1811  to  narrow  the  broad  doctrine  he  so  generously  expounded  in  1799. 
It  would  have  been  wiser  for  him  to  have  rested  his  decision  to  enforce 
the  orders  in  council  wholly  upon  his  proposition  that  they  were 
justifiable  according  to  international  law  because  retaliatory  merely. 
His  mistake  is  clearly  pointed  out  in  an  article  in  the  Edinburgh  Review, 
and  the  powers  and  duties  of  prize  judges  at  the  present  time  are  in 
full  accord  with  his  libei-al  views  in  1799.     (Note  19.) 

In  American  Law  Review,  vol.  5,  255,  for  January,  1871,  in  an 
article  on  "Contraband  of  war,"  the  writer  says: 

In  prize  tribunals  the  supreme  law  will  always  be  the  provisions  of  any  treat}' 
which  may  be  in  force  between  the  government  of  the  captor  and  that  of  the  claim- 
ant. In  default  of  such  treaty  the  common  international  law  will  be  invoked.  In 
determining  and  applying  this,  publicists  of  every  nation  are  citable;  authorities  and 
decisions  in  the  prize  courts  of  all  nations  recognizing  the  supremacy  of  international 
law  are  precedents.  Whether  or  not  orders  or  proclamations  by  the  executive  gov- 
ernment of  the  belligerent  captor  should  be  recognized  as  binding  upon  the  courts 
ought  not  to  be  considered  a  question  open  to  doubt.  Obviously  if  such  orders  or 
proclamations  take  the  form  of  an  interference  by  the  executive  with  the  functions 
of  the  judiciary  department,  such  an  interference  is  as  unjustifiable  in  causes  of  an 
international  character  as  in  causes  of  a  strictly  private  nature. 

It  will  be  urged  that  this  is  not  a  fair  way  to  state  the  case;  that  there  is  no  pre- 
tense that  the  government  can  interfere  with  the  law,  but  that  the  true  question  is 
whether  or  not  the  government  can  not  make  the  law  for  its  own  courts;  whether 
orders  or  proclamations  are  not  to  be  ranked  with  statutes  in  affairs  of  a  national  and 
diplomatic  character.  It  may  be  that  there  is  possible  room  for  argument.  Yet  a 
decision  in  favor  of  the  residence  of  such  power  in  the  executive  arm  would  be  the 
pregnant  seed  of  great  evil.  It  is  impossible  for  any  government  to  make  interna- 
tional law.  At  most  it  can  only  affect,  in  a  greater  or  less  d^rree,  the  administration 
of  that  law  by  its  own  courts.  Even  this  is  a  delicate  matter.  Where  a  parliament 
or  a  congress  passes  municipal  laws  which  are  designated  to  operate  within  the  sphere 
of  internationl  law,  it  is  trenching  upon  very  perilous  grounds.  *  *  *  The  instant 
that  a  court  sitting  to  administer  international  law  recognizes  either  governmental 
orders  or  proclamations  setting  forth  governmental  policy  as  constituting  rules  of 
that  code,  at  once  that  court  ceases  in  fact  to  administer  in  its  purity  that  law  which 
it  pretends  to  administer. 
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It  acte  upon  bastardized  principles,  [t  loses  its  prestige  and  authority  abroad. 
The  belligerent,  which  would  have  respected  its  decrees  if  uttered  upon  the  basis  of 
unadulterated  international  law,  will  repudiate  them  when  they  are  uttered  upon 
the  basis  of  an  unjustifiable  intermixture  of  that  law  and  of  municipal  regulations. 
The  function  of  the  tribunal  has  undergone  a  change  which  is  justly  and  inevitably 
&tal  to  its  weight  and  influence  with  foreign  powers.  It  is  not  only  a  degradation 
of  the  court  itself,  but  it  is  a  mischievous  injury  to  the  government  which  has 
destroyed  the  efficiency  of  an  able  ally.  If  the  administration  of  international  law 
by  the  court  rims  counter  to  the  wishes  and  policy  of  the  executive,  the  remedy 
should  not  be  sought  in  the  infusion  of  foreign  and  destructive  elements  into  the 
court  itself;  but  the  executive  should  use  the  power  which  it  possesses  to  annul  the 
decree  of  the  tribunal.  It  should  seize  and  confiscate  as  an  executive  act,  or  set  free 
as  an  executive  act.  It  would  thus  preserve  unimpaired  for  future  use  the  fair 
character  of  the  national  judiciary. 

The  Commission  therefore  adheres  to  its  conclusion  that  its  duty 
is  to  decide  upon  the  validity  of  claims  according  to  its  own  views  of 
the  j>eitinent  principles  of  international  law  and  of  the  facts  of  which 
judicial  notice  is  taken  or  proof  is  made.  The  adoption  of  a  different 
rule  substituting  for  law  and  fact  the  mere  deelai'ations  and  assertions 
of  any  oflScer  of  the  Government  should  not  be  expected  of  even  a 
temporary  United  States  court. 

THIRD  PRINCIPAL  DIFFERENCE  —  RECOGNIZED  BELLIGERENCY,  WAR 
BETW^EEN  NATIONS,  INTERNATIONAL  WAR,  NOT  NECESSARY  TO  RE- 
LIEVE A  NATION  PUTTING  DOWN  AN  INSURRECTION  FROM  BEING  AN 
ABSOLUTE   GUARANTOR  TO   NEUTRAL    FOREIGNERS  AGAINST  INJURIES. 

The  idea  that  "recognized  belligerency/'  "war  in  an  international 
sense,''  "war  between  nations"  must  exist,  or  else  that  a  nation  mak- 
ing war  upon  its  insurgent  subjects  is  an  absolute  guarantor  to  neutral 
foreigners  of  compensation  for  all  damages  which  may  be  done  by  the 
insurgents  or  b}'  its  own  troops  was  not  accepted  by  the  Commission. 

On  the  contrary  the  Commission  decided  that  where  an  armed  insur- 
rection has  gone  beyond  control  the  nation  is  entitled  to  the  well- 
recognized  exemptions  from  liability  for  the  acts  of  insurgents  and 
for  its  own  legitimate  acts  of  war. 

The  idea  of  the  claimants  seemed  to  be  that  because  the  gmnting  of 
recognition  of  the  belligerencj'  of  insurgents  by  a  foreign  nation  bars 
the  claims  of  the  citizens  of  that  nation,  therefore,  when  the  foreign 
nation  refuses  recognition  the  parent  government  becomes  the  abso- 
lute guarantor  of  indemnity  to  the  citizens  of  the  refraining  nation 
for  damages  done  by  the  insurgents  or  the  national  forces.  But  this 
conclusion  is  plainly  a  non  sequitur. 

The  Commission  accepted  the  proposition  that  there  was  no  barrier 
against  claims  of  citizens  of  the  United  States  erected  through  a  recog- 
nition by  their  Government  of  the  belligerency  of  the  Cuban  insurgents. 
The  President  did  not  make  such  recognition,  but  his  refusal  to  do  so 
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did  not  deprive  Spain  of  the  exemptions  from  liability  which,  accord- 
ing to  international  law,  belong  to  a  nation  engaged  in  putting  down 
b}'  war  an  insurrection  which  has  gone  beyond  control. 

Neither  did  Spain  deprive  herself  of  her  rights  of  exemption  by  fail- 
ing te  formally  recognize  the  belligerency  of  tbft  Cabsns.  A  parent 
state  never  formally  recognizes  the  iwiHirgvnts  as  belligerents,  although 
it  may  in  fact  treat  them  as  such  by  carrying  on  war  against  them  in 
accordance  with  the  rules  and  usages  of  international  warfare.  The 
failure  to  giv^e  such  formal  recognition  does  not  make  the  state  liable 
for  damages  done  by  the  insurgents  to  foreigners,  unless  the  insurrec- 
tion is  controllable  and  due  diligence  is  lacking. 

A  foreign  state  recognizes  or  refuses  to  recognize  insurgents  a<s 
fiellige rents  according  to  its  judgment  or  desire.  If  it  recognizes 
belligerency,  it  may  fairly  be  considered  as  asserting  that  the  insur- 
rection has  passed  l>eyond  the  control  of  the  parent  state  and  as  agree- 
ing to  look  only  to  the  insurgents  for  unlawful  damages  by  them 
inflicted,  and  may  thus  l)e  debarred  from  urging  the  claims  of  its  citi- 
zens against  that  state  for  damages  done  by  the  insurgents. 

If  it  refuses  to  recognize  belligerency,  no  obligation  is  thereby 
created  and  imposed  upon  the  parent  state  to  make  good  to  the  citizens 
of  the  nation  refusing  recognition  damages  done  to  such  citizens  by 
the  insurgents,  where,  notwithstanding  due  diligence  was  exerted  by 
the  parent  state,  the  insurrection  passed  bej^ond  its  control. 

When  nations  view  insurrections  in  other  states  and  decide  whether 
to  recognize  or  refuse  to  recognize  the  insurgents  as  belligerents  they 
may  be  influenced  by  various  considerations.  A  national  desiix?  to  aid 
the  insurgents  to  secure  their  independence  may  lead  to  recognition, 
aversion  to  such  independence  may  cause  nonrecognition.  A  nation 
may  deem  it  the  wisest  course  to  ignore  the  existence  of  an  insurrec- 
tion in  another  country  and  have  no  dealings  with  the  insurgents  or 
it  may  consider  it  the  best  policy  to  recognize  the  insurgents  as  bel- 
ligerents and  have  such  dealings  with  them  as  international  law  permits. 

In  case  of  recognition  the  state  giving  it  enforces  its  neutrality  laws 
as  between  the  belligerents  and  suppresses  hostile  expeditions  from 
its  own  territory  or  waters,  but  it  persists  in  maintaining  the  right  of 
commercial  intercourse  and  trade  with  the  insurgents  and  does  not 
treat  their  hostilities  against  the  parent  state  as  piracy-  or  crimes  of 
any  sort.  If  its  merchant  vessels  are  searched  or  seized  by  warships 
of  the  insurgents  such  vessels  must  make  no  resistance,  but  must 
await  the  decision  of  the  prize  courts  of  the  insurgents.  All  the  rules 
and  regulations  of  international  warfare  as  against  both  the  parent 
state  and  the  insurgents  become  operative,  and  may  be  appealed  to  by 
the  foreign  state  against  the  belligerents,  and  by  the  insurgents  against 
the  foreign  state,  in  various  exigencies  that  may  arise.  Considerations 
of  this  chamcter  generally  determine  the  question  of  recognition  or 
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nonrec'ognition;  and  seldom  is  the  decision  of  a  nation  affected  by 
considerations  concerning  the  enforcement  or  relinquishment  of  pos- 
sible claims  of  citizens  of  the  nation  against  the  parent  state  for  dam- 
ages done  to  their  persons  or  property  by  the  insurgents. 

At  all  events  the  nonrecognition  of  the  belligerency  of  insurgents 
does  not  make  the  parent  government  the  guarantor  of  absolute 
indemnity  under  all  circumstances  to  citizens  of  the  refraining  nation, 
nor  deprive  that  government  of  the  ordinary  exemptions  from  liability 
for  damages  done  to  foreigners  during  an  insurrection  which  has  gone 
beyond  control.  The  true  condition  is  well  expressed  by  Commis- 
sioner Wadsworth  in  the  Salvador  Prats  case  (Moore,  ti888),  as  follows: 

So,  also,  we  dissent  from  the  view  taken  of  the  consequences  of  the  refusal  by 
Mexico  to  recognize  the  rebel  enemies  of  the  United  States  as  a  bellij<erent  power 
and  placing  it  thereby  on  an  equality  of  belligerent  rights  with  the  parent  Government 
inside  the  jurisdiction  of  Mexico.  Such  refusal  did  not  deprive  the  United  States  of 
the  exercise  of  any  right  of  war  or  any  immunity  resulting  from  a  state  of  war,  but 
merely  refused,  in  a  spirit  friendly  to  the  United  States,  to  extend  those  rights  to  the 
insurgents,  ^onresponsibility  on  the  part  of  the  United  States  for  injuries  by  the 
Confederate  enemy  within  the  territories  of  that  government  to  aliens  did  not  result 
from  the  recognition  of  the  belligerency  of  the  rebel  enemy  by  the  strangers*  sover- 
eign.«  It  resulteil  from  the  fact  of  belligerency  itself,  and  whether  recognized  or  not 
by  other  governments.  But  the  proclaimed  recognition  of  the  fact  by  a  government 
is  conclusive  evidence  of  the  fact,  and,  so  to  speak,  an  estoppel  as  to  that  govern- 
ment. *  *  *  So  far,  therefore,  as  the  responsibility  of  the  United  States  to  Mexico 
in  this  case  is  concerned,  it  is  in  nowise  increased  or  diminished  by  the  failure  of  the 
latter  to  accord  belligerent  rights  to  the  Confederates, 

The  proposition  rejected  by  the  Commission  was  argued  at  great 
length  and  with  much  persistency  in  every  form  of  statement  calcu- 
lated to  show  that  the  only  way  in  which  a  nation  can  avoid  responsi- 
bility as  an  absolute  guarantor  of  indemnity  to  neutral  foreigners  for 
damages  received  from  it«  insurgent  subjects  is  by  such  a  recognition  of 
their  belligerency  as  will  create  war  in  an  international  sense.  But,  in 
whatever  form  it  is  put,  this  proposition  does  not  seem  to  be  sustained 
by  controlling  authority.  The  position  of  the  United  States  with  ref- 
erence to  the  great  rebellion  stood  in  the  way  of  such  a  doctrine.  It 
was  therefore  asserted  that  the  United  States  recognized  the  Southern 
Confederacy  in  a  manner  different  from  the  recognition  of  the  Cuban 
insurgents  by  Spain.  This  alleged  difference  was  elaborated  at  great 
length,  the  attempt  being  based  largely  upon  the  fact  that  the  United 
States  declared  a  blockade  against  the  Southern  ports  under  the  law 
of  nations,  while  Spain  set  on  foot  no  blockade  of  Cuban  ports.  This 
may  be  accounted  for  hy  the  fact  that  the  Cubans  had  in  possession  no 
harbors  to  be  blockaded,  while  the  Confederacy  had  many.  There 
seems  to  l>e  no  vital  or  essential  difference,  so  far  as  pending  questions 


o  Not  meaning  that  there  had  been  such  recognitition — because  there  had  been  none — 
but  meaning  that  it  was  not  necessary  that  there  should  be  such  recognition  by 
Mexico  in  order  to  exempt  the  United  States. 
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are  concerned,  between  the  recognitions  by  the  two  countries  of  insur- 
rections which  had  gone  beyond  control  and  were  to  be  put  down  by 
military  forces  used  in  actual  war.  Neither  Government  during  the 
war  formally  recognized  its  insurgents,  and  the  Southern  Confederacy 
was  never  recognized  at  all,  and  disappeared,  leaving  only  a  history  of 
stupendous  failure,  while  Cuba  at  last  secured  recognition,  her  war 
for  independence  was  brilliantly  successful,  and  she  became  a  new 
republic  among  the  nations  of  the  earth.  But,  while  making  war  to 
prevent  this  consummation,  Spain,  as  matter  of  international  law  fairly 
applied,  was  entitled  to  the  same  powers  of  action  and  privileges  of 
exemption  from  liability  which  the  United  States  possessed  in  1861  in 
dealing  with  insurrection  in  the  South  or  now  possesses  in  dealing 
with  insurrection  in  the  Far  East. 

FOURTH   PRINCIPAL   DIFFERENCE — TREATY   OF   1795. 

The  dissenting  Commii?sioners  hold  that  the  treat>'  of  1795  imposed 
duties  upon  Spain  much  more  onerous  than  any  prescriljed  by. the 
rules  of  international  law,  and  renders  Spain  liable  for  all  damages 
to  the  pei'sons  and  property  of  our  citizens  under  all  circumstances, 
even  for  damages  done  in  the  track  of  war  by  legitimate  war  move- 
ments necessary  for  the  suppression  of  the  insurrection.  The  opposite 
proposition  of  the  Commission,  No.  11,  has  been  already  considered  in 
the  early  part  of  this  opinion. 

FIFTH   PRINCIPAL    DIFFERENCE — BURDEN   OF    PROOF   IS   NOT   UPON   THE 

UNITED   STATES. 

It  having  been  seriously  insisted  that  as  a  rule  of  procedure  Spain 
and  therefore  the  United  States  is  prima  facie  liable  for  all  damages 
done  by  the  Cuban  insurgents,  and  that  in  every  case  where  the  claim- 
ant has  proved  his  United  States  citizenship  and  the  fact  of  damage, 
the  burden  is  upon  the  United  States  to  show  that  Spain  used  due  dil- 
igence to  prevent  the  same,  and  that  the  burden  of  proof  is  in  like 
manner,  in  every  case,  upon  the  United  States  to  show  that  anN^  dam- 
ages done  by  Spanish  troops  were  the  result  of  legitimate  acts  of  war, 
the  Commission  rejected  this  notion,  and  ruled  that  in  order  before 
this  Commission  to  charge  Spain  and  consequently  the  United  States 
for  damages  done  by  Cuban  insurgents  and  by  Spanish  troops  it  would 
be  necessary  for  each  claimant  to  aver  and  prove  the  facts  showing 
that  the  Spanish  authorities  did  hot  use  due  diligence  to  repress  the 
insurgents  and  that  the  acts  of  the  Spanish  troops  were  wanton  and 
unnecessary  destruction  of  neutral  property. 

It  is  quite  true  that  in  some  legal  trials  in  ordinary  forums,  where 
certain  facts,  if  they  exist,  are  peculiarly  within  the  knowledge  of  one 
party,  an  unfavorable  presumption  may  be  raised  against  him  upon  a 
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point  material  to  the  case,  which  will  throw  upon  him  the  burden  of 
proving  the  facts  which  will  sustain  his  contention,  as,  for  instance: 
Where  a  person  is  charged  with  doing  an  act  which  is  unlawful  unless 
a  license  therefor  has  been  duly  granted,  it  may  be  sufficient  to  aver 
that  the  party  had  no  license,  without  proving  its  nonexistence,  but 
imposing  upon  the  party  the  burden  of  proving  that  he  has  a  license, 
if  such  be  the  fact.  The  same  burden  of  proof  is  sometimes  imposed 
where  the  property  damaged  or  destro3^ed  was  exclusively  in  the  pos- 
session or  under  the  management  of  the  defendant,  as  in  most  cases  of 
bailment,  or  where  persons  were  injured  by  common  carriers  and  it  is 
assumed  on  the  trial  that  the  defendant  was  negligent  unless  he  shows 
that  he  was  not. 

But  we  have  heard  of  no  case  where  a  sovereign  nation  pursued  by 
a  private  claimant,  before  an  international  or  domestic  commission, 
has  had  any  such  technical  rule  applied  upon  the  hearing.  Counsel 
for  such  a  claimant  who  should  rise  before  such  a  commission  and  say, 
''  Having  proved  our  citizenship  and  the  damages  done  to  our  prop- 
ert}^  on  the  soil  of  the  defendant  nation  we  now  rest  our  case,  contend- 
ing that  the  burden  of  proof  is  upon  that  nation  to  show  that  she  is 
not  liable  to  pay  the  damages,"  would  most  surely  be  told  to  proceed 
and  prove  all  the  facts  necessary  to  show  such  neglect  of  duty  or  vio- 
lation of  right  upon  the  part  of  the  defendant  nation  as  would  create 
a  liability  to  make  compensation. 

The  idea  of  such  a  rule  of  evidence  in  international  tribunals  or  in 
domestic  commissions  administering  international  law  does  not  seem  to 
have  been  heard  of  until  presented  to  the  present  Commission  and 
accepted  by  Commissioner  Chambers.  The  authorities  in  its  behalf 
do  not  sufficientlv  sustain  it.  The  main  citation  is  the  statement  of 
Hall  (Int.  Law,  226),  where  he  says: 

Prima  facie  a  State  is  of  course  responsible  for  all  acts  or  omissions  taking  place 
within  its  territory  by  which  another  State  or  the  subjects  of  the  latter  are  injuriously 
affected.  To  escape  responsibility  it  must  be  able  to  show  that  its  failure  to  prevent 
the  commission  of  the  acts  in  question  if  not  intended  to  be  injurious,  or  its  omission 
to  do  acts  incumbent  upon  it  have  been  within  the  reasonable  limits  of  error  in  prac- 
tical matters,  or  if  the  acts  or  omissions  have  been  intended  to  be  injurious,  that  they 
could  not  have  been  prevented  by  a  watchfulness  proportioned  to  the  apparent  nature 
of  the  circumstances  or  by  means  at  the  disposal  of  a  community  well  ordered  to  an 
averaj^e  extent;  or  else  it  must  be  able  to  show  that  the  injury  resulting  from  the 
acts  or  omissions  has  been  either  accidental  or  independent  of  any  act  done  within 
the  territory  which  could  have  been  prevented  as  being  injurious. 

Hall  also  says  (Int.  Law,  p.  56): 

Foreign  nations  have  a  right  to  take  acts  done  upon  the  territory  of  a  State  as 
being  prima  facie  in  consonance  with  its  will,  since  where  uncontrolled  power  of  effe<*- 
tive  willing  exists,  it  must  be  assumed,  in  the  absence  of  proof  to  the  contrarj',  that 
all  acts  accomplished  within  the  range  of  the  operation  of  the  will  are  either  done  or 
permitted  by  it. 
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Phillimore  says  (vol.  3,  p.  218,  2d  ed.): 

A  State  is  prima  facie  responsible  for  whatever  is  done  within  its  jurisdiction,  for 
it  must  be  presumed  to  be  capable  of  preventing  or  punishing  offenses  committeii  in 
it^  boundaries. 

A  careful  examination  of  the  full  expositions  made  by  Hall  and 
Phillimore  which  contain  the  above  extracts  shows  that  they  had  ref- 
erence to  injuries  and  losses  happening  during  peace  and  while  the 
country  was  in  a  reasonably  well-ordered  condition,  and  can  not  be 
construed  as  applicable  as  a  rule  of  evidence  or  of  responsibility  after 
an  insuiTection  has  broken  out,  war  has  become  flagrant,  and  the  con- 
flict has  gone  beyond  the  control  of  the  Government. 

It  may  well  be  suggested  that  if  any  such  rule  of  evidence  as  is  now 
urged  for  adoption  by  the  Commission  could  be  applied  against  Spain 
before  an  international  tribunal,  it  might  not  be  justh'  or  equitably 
now  applied  to  the  United  States.  Facts  may  be  peculiarly  within 
the  knowledge  of  Spain,  but  not  known  to  the  United  States,  and  not 
obtainable  by  our  Government,  which  may  try  in  vain  to  secure  assist- 
ance from  Spain  in  making  defenses  to  claims.  Equitably  a  harsh 
presumption  might  not  l>e  applied  by  a  court  to  a  guai-antor  which 
might  well  be  enforced  against  the  principal  if  he  were  in  couit. 

SIXTH    PRINCIPAL     DIFFERENCE:    NO    SEVERE   NEW   AMERICAN    RULE   OF 
LIABILITY  TO   BE   INVENTED   BY   THE   COMMISSION. 

The  Commission  has  felt  obliged  to  resist  all  suggestions  that  the 
principles  of  international  law,  as  they  can  be  deduced  from  the  con- 
sensus of  the  nations,  should  be  warped  or  strained  or  changed  by 
construction  in  order  to  establish  an  extremely  rigid  rule  of  responsi- 
bility of  nations  to  neutral  foreigners  for  acts  done  by  mobs  or  insur- 
gents, or  done  bv  the  troops  of  the  nation  in  suppressing  mobs  or 
insurgents. 

Messrs.  Page  and  Conant,  in  their  brief  of  April  17,  11H)2  (p.  75), 
mistakenly  assuming  that  the  proposition  that  for  damages  done  dur- 
ing the  insurrection  Spain  may  be  relieved,  on  the  ground  that  this 
insurrection  was  a  de  facto  state  of  war,  is  a  new  and  Americran  rule, 
say : 

*  *  *  This  new  rule  will  be  a  danger  and  a  menace  to  every  American  citizen 
residing  in  a  foreign  territory  in  times  of  riot  and  insurrection.  Such  a  doctrine 
affords  an  easy  excuse  for  the  neglect  of  foreign  authorities  to  protect  American 
citizens  doing  business  within  their  domain,  and  will  be  raised  by  disonlerly 
Asiatic  or  South  American  countries  in  every  period  of  internal  commotion  or  insur- 
rection. *  *  *  The  same  thing  can  be  done  in  innumerable  eases  of  internal  dii»- 
order,  and  the  damage  done  to  American  citizens  in  any  petty  revolutionary  struggle 
in  South  America,  or  in  conflicts  like  the  Boxer  riots  in  China  or  religious  riots  in 
Turkey,  will  be  excused.  *  *  *  There  could  not  be  conceived  a  doctrine  more 
dangerous  to  the  interesti<  of  the  United  States  as  an  expanding  colonial  and  com- 
mercial power,  whose  citizens  are  liable  to  be  exposed  to  danger,  both  as  to  their 
I)ersonH  and  property,  in  all  (luarters  of  the  glol)e. 


Digitized  by 


Google 


SPANISH    TREATY    CLAIMS    COMMISSION.  119 

It  would  be  unbecoming  indeed  if  this  Commission,  as  a  judicial  tri- 
bunal of  tiie  United  States,  were  to  be  influenced  b}^  such  considera- 
tions as  the  above.  Even  if  it  were  allowable  to  be  so  influenced,  it  is 
not  clear  where  our  real  national  interests  would  lead  us.  It  is  true 
that  as  a  gre^t  and  powerful  nation  we  are  not  likely  often  to  have 
mobs  too  formidable  for  prompt  extinction,  or  soon,  if  ever  again,  to 
contend  with  the  armies  of  a  rebellion,  while  we  are  reasonably  cer- 
tain, as  an  enterprising  and  adventurous  people,  to  be  called  upon 
from  time  to  time  to  intervene  to  obtain  protection  or  redress  for  our 
citizens  temporarily  sojourning  or  owning  property  in  other  countries. 
It  is  more  than  probable  that  we  shall  have  many  such  complaints  to 
make  against  the  smaller  republics  of  the  Western  Hemisphere.  These 
might  lead  us  to  desire  to  find  the  true  rule  of  responsibility  to  be  a 
hard  and  severe  one. 

But  on  the  other  hand  comes  *the  thought  that  we  are  sure,  through 
worthy  sentiment  and  an  enlightened  self-interest,  frequently  to  render 
our  friendly  counsel  and  assistance  to  those  republics  against  attempts 
of  nations  of  overwhelming  power  to  force  the  payment  of  claims  not 
founded  upon  true  principles  of  international  law.  If  such  considem- 
tions  were  to  engage  our  attention  it  would  most  probably  be  seen 
when  speculating  upon  the  future  that  our  desires  in  the  prosecution 
of  claims  and  our  desires  in  the  defense  of  claims  are  likely  to  be  so 
evenly  balanced  as  to  lead  us  to  wish  to  recognize  a  rule  of  liability, 
being  a  principle  of  international  law,  which  will  be  fair  and  just  for 
all  mankind,  according  to  the  enlightened  opinion  of  the  whole  family 
of  civilized  nations,  both  large  and  small.  At  all  events,  to  find  in 
existence,  if  we  can,  such  an  international  principle,  is  our  plain  duty; 
not  to  invent  and  promulgate  a  new  American  rule  of  any  kind.  If 
we  were  to  make  such  an  invention  and  so  apply  the  rule  as  to  cause 
the  allowance  of  claims  which  would  not  otherwise  be  paid,  we  should 
lose  labor  and  waste  money  for  our  pains;  because,  while  in  future 
controversies  the  new  rule  would  be  always  admitted  by  other  nations 
when  it  would  work  against  the  United  States,  it  would,  whenever  it 
was  appealed  to  in  our  favor,  be  resisted  on  the  just  ground  that  not 
the  proclamation  of  one  nation,  but  the  consensus  of  all  or  most  of 
the  nations,  makes  international  law.  An  unbiased  ascertainment  and 
an  impaitial  application  of  the  true  principle  of  international  law  is 
the  pathway  of  national  wisdom  and  national  honor. 

CONGRESS     HAS     FULL     POWER     OVER     INDEMNITIES     COLLECTED     FROM 

FOREIGN    NATIONS. 

The  foregoing  principal  differences  between  the  Commission  and 
the  counsel  for  the  claimants  mainly  grow  out  of  vital  and  irrecon- 
cilable antagonisms  as  to  the  meaning  and  force  of  the  words  of  the 
act  of  Congress  to  which  the  Commission  owes  its  existence,  which 
words  all  agree  should  be  controlling. 
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The  complete  power  of  Congress  over  indemnities  collected  from  a 
foreign  nation  is  not  disputed  but  is  affirmed  by  the  Commission. 
Congress  may  decide  to  keep  and  use  the  property  acquired,  whether 
territory  or  money,  and  make  no  distributions  to  any  sufferers  from 
the  causes  which  resulted  in  the  acquisition;  or  it  may  make  distribu- 
tions of  the  whole  or  a  part  of  the  indemnities  received.  It  may  make 
such  distributions  by  act  of  Congress  directly  to  individuals  named 
or  ascertained  by  the  Executive,  or  by  a  domestic  commission  haWng 
no  judicial  powers  whatever.  Or  Congress  may  create  a  judicial  tri- 
bunal and  prescribe  the  rules  to  guide  its  decisions,  which  rules  the 
court  will  be  bound  to  accept  and  apply. 

Congress  might  have  done,  or  may  at  any  time  do,  anyone  of  the 
extraordinary  things  which  this  Commission  is  aske<l  by  the  claimants 
to  do,  but  declines  to  do:  (1)  Order  the  payment  of  all  claims  which 
were  presented  by  the  claimants  to  our  Government,  and  by  our  Gov- 
ernment to  Spain,  and  were  relinquished  by  the  treaty;  (2)  order  the 
allowance  of  damages  in  all  cases  of  injuries  done  to  our  citizens  by 
the  insurgents  or  of  damages  done  by  the  Spanish  troops;  or  Congress 
might  even  have  directed  this  Conmiission,  as  a  court,  to  do  its  work 
in  accordance  with  certain  rules  of  adjudication  prescribed  by  the  law: 
(1)  To  apply  a  presumption  of  liability  which  would  impose  upun  the 
Attorney-General  in  each  case  the  burden  of  showing  nonliability;  (2) 
to  ascertain  the  principles  of  international  law  by  the  declarations 
made  by  the  executive  officers  of  the  United  States  Government  in  the 
contentions  with  Spain  which  led  up  to  the  war;  (3)  to  accept  as  com- 
petent and  conclusive  proof  of  facts  all  statements  at  any  time  made 
by  the  executive  Government  of  the  United  States;  (4)  to  treat  the 
refusal  of  the  Executive  of  the  United  States  to  recognize  the  insurg- 
ents as  belligerents  as  imposing  an  absolute  obligation  upon  Spain  to 
pa3^  all  damages  done  by  the  insurgents  or  her  own  troops  under  any 
circumstances;  (5)  to  declare  concentration  to  be  an  illegitimate  act  of 
war,  and  allow  all  damages  caused  thereby  or  of  which  concentration 
was  an  incident;  (6)  to  consider  the  treaty  of  1795  as  applying  to  real 
and  personal  property  in  Cuba,  and  as  imposing  an  absolute  guaninty 
b}^  Spain  that  her  officials  would  do  no  injury  to  such  property  even 
when  found  in  the  track  of  war  or  when  military  movements  required 
its  injury,  destruction,  or  appropriation;  all  these  things  to  be  done 
without  the  slightest  reference  to  the  obligations  existing  at  the  date 
of  the  treaty  of  189S,  according  to  the  principles  of  international  law, 
on  the  part  of  the  Government  of  Spain  in  favor  of  citizens  of  the 
United  States. 

Congress,  however,  has  not  yet  done  any  one  of  these  things,  but  has 
only  fulfilled  the  exact  measure  of  its  duty  to  our  own  citizens  and  of 
our  promise  to  Spain;  created  a  judicial  tribunal  to  adjudicate  the 
claims  of  our  citizens  against  Spain  and  to  allow  such  as  were  then 
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due  from  that  Government  to  those  citizens  according  to  the  principles 
of  international  law — to  allow  the  good  claims  and  to  reject  the  bad, 
whatever  had  been  the  previous  history  of  all  or  any  of  the  claims. 

HOW   CONGRESS   DISTRIBUTED  THE    ALABAMA   CLAIMS  MONEYS. 

The  views  here  stated  are  exemplified  by  the  action  of  the  United 
States  with  reference  to  the  disposition  of  the  Alabama  moneys — 
$15,500,000  received  from  Great  Britain  under  the  award  of  the 
Geneva  arbitrators  as  indemnity  for  violations  of  the  international 
law  of  neutmlity  as  its  rules  were  specifically  recited  in  the  agreement 
to  refer  to  arbitration  in  the  treaty  of  Washington  of  May  8,  1871. 
The  amount  awarded  was  based  entirely  upon  an  estimate  of  the  losses 
by  Unrted  States  citizens  through  the  capture  and  destruction  of  their 
ships  and  cargoes  by  cruisers  of  the  Southern  Confederacy  fitted  out 
in  English  shipyards  or  refitted  in  English  harbors;  but  the  United 
States  insisted  that  the  award  should  be  made  to  the  National  Govern- 
ment with  its  right  to  the  free  and  unrestrained  disposition  thereof. 
The  arbiti-ators  had  decided  as  to  certain  cruisers  that  Great  Britain 
was  ^^ inculpated"  for  the  captures  made  by  them;  as  to  certain  others 
that  she  was  ''exculpated." 

Congress  when  considering  the  question  of  the  disposition  of  the 
moneys  found  that  a  geneml  reference  of  all  the  claims  to  a  Commis- 
sion to  be  adjudicated  according  to  the  principles  of  international  law 
would  give  no  judgments  whatever  to  the  persons  suffering  losses. 
They  had  no  valid  individual  claims  against  (ireat  Britain.  Her  neglect 
of  the  duties  of  neutrality,  while  it  had  resulted  in  losses  to  individual 
Americans,  had  created  no  individual  claims  in  their  favor  against 
Great  Britain.  Moreov^er,  they  had  no  individual  claims  against  the 
government  which  had  actually  destroyed  their  property — the  Southern 
Confederacy,  with  naval  vessels  waging  legitimate  warfare  on  the  high 
seas.  Congress  therefore  by  its  act  of  June  23, 1874  (18  Stats.,  245), 
created  a  tribunal  and  gave  directions  that  certain  claims  should  be 
allowed  thereby,  namely,  claims  of  our  citizens  directly  resulting  from 
damages  caused  by  the  inculpated  cruisers — the  Ahihama  and  Florida 
with  their  tenders,  and  the  Shenandoah  after  she  left  Melbourne.  Under 
the  adjudications  thus  made  only  $9,316,000  of  the  $15,500,000  was 
distributed,  and  later  Congress  by  its  act  of  June  5,  1882  (22  Stats., 
98),  created  a  second  tribunal  and  gave  directions  that  the  balance, 
which  had  grown  by  the  additions  of  gold  premiums  and  interest  to 
$10,089,000,  should  be  distributed  to  the  losers  by  captures  made  by 
the  exculpated  cruisers,  who  were  given  priority  of  payment;  and  to 
the  shipowners  who,  during  the  war  for  the  Union,  had  paid  premiums 
for  war  insurance  on  vessels  and  their  cargoes  which  came  to  no  seizure 
or  harm  whatever. 
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The  exculpated-cruisers  claimants  received  payment  in  full — $3,346.- 
000.  The  war  premium  claimants  received  $6,743,000  on  their  allowed 
claims  of  $16,312,000.  B}^  decisions  of  counter  commissions  the 
United  States  was  compelled  to  pay  to  British  subjects  $2,000,000  for 
damages  done  to  their  property  by  the  Union  forces  during  the  rebel- 
lion (treaty  of  May  8, 1871;  award  of  September  25, 1873),  and  to  pay 
England  $5,500,000  for  some  mj^sterious  reason  (doubtless  because  the 
British  commissioner  and  the  Belgian  umpire  thought  the  Geneva 
award  should  have  been  only  $10,000,000),  which  $5,500,0lM}  was 
awarded  nominally  for  the  assumed  value  of  the  participation  by 
United  States  citizens  in  the  inshore  fisheries  of  the  British  province.** 
(Halifax  Commission  award  of  November  23,  1877).  So  that  in  the 
whole  business  the  United  States  was  a  loser  by  direct  payments  from 
its  Treasury  of  at  least  $7,500,000. 

Congress  thus  used  its  unquestionable  powers  and  exercised  its  wide 
discretion  to  distribute  according  to  its  uncontrolled  will  the  Gene\'a 
award  moneys,  without  requiring  any  adjudication  by  the  tribunal  of 
distribution  that  there  had  existed  any  just  individual  rights  of  claim- 
ants against  tlie  Confederate  goverment,  against  England,  or  against 
the  United  States.  Congress  might  have  pursued  the  same  course 
with  reference  to  the  individual  claimants  for  damages  received  during 
the  Cuban  insurrection  and  have  ordered  the  absolute  payment  of  the 
claims  instead  of  providing  that  only  those  should  be  paid  which  wei^ 
equitably  and  legally  due  according  to  the  principles  of  international 
law.     But  such  is  not  the  written  law. 

ABILITY    AND    DILIGENCE    OF    COUNSEL    FOR    CLAIMANTS — DIFFERENCES 

IN    THE   COMMISSION. 

High  commendation  is  due  to  the  eminent  counsel  for  the  claimants* 
on  account  of  the  acumen  and  labor  they  have  brought  to  the  eluci- 
dation of  the  questions  involving  claims  nominally  amounting  to 
$60,000,000.  Their  briefs  and  published  arguments  will  stand  as 
monuments  of  their  learning  and  powers  of  research  and  exposition: 
storehouses  from  which  other  counsel  in  future  discassions  of  the  great 
variety  of  questions  raised  will  dmwthe  most  valuable  material.  It 
is  through  no  omission  or  fault  on  the  part  of  the  counsel  that  thus 
far  they  have  not  broken  down  the  simple  and  impregnable  proposi- 
tion that  as  the  general  rule  a  nation  engaged  in  subduing  an  armed 
insurrection  which  has  gone  beyond  its  control  is  not  liable  to  neutral 
foreigners  for  damages  done  by  the  insurgents  or  resulting  from  it^i 
own  legitimate  war  movements.  Their  arguments  have  convinced  two 
learned  members  of  the  Commission,  notwithstanding  the  majority 
with  nmch  regret  but  without  doubt  or  hesitation  have  differed  for 
reasons  they  have  stated  and  attempted  to  establish.  No  self -objurga- 
tions on  account  of  this  difference  need  be  uttered  bv  the  members  of 
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an  inferior  couit  like  this,  in  view  of  the  occasional  entanglement  of 
most  learned  and  supreme  tribunals  in  a  labj^rinth  of  contradictions 
from  which  a  decision  by  a  majority  of  one  emerges  only  through 
measureless  tribulation,  the  operative  conclusion  of  which  is  both  sus- 
tained and  opposed  by  arguments,  each  of  which  in  the  absence  of  the 
other  seems  to  the  unfamiliar  mind  to  l)e  clear  and  conclusive.  Yet, 
this  must  sometimes  be  the  course  of  justice  in  enlightened  common- 
wealths possessing  a  free  and  independent  judiciary. 


NOTES    ACCOMPANTIKO    THE    OPINION    OF     OOMMISSIONEB 

CHANDLER. 

Note  1. — Concentratiox  and  Devastation. 

The  right  to  remove  the  inhabitants  of  the  regions  where  military 
operations  are  in  progress  is  nowhere  denied  by  authors  or  judges. 
As  a  measure  preliminaiy  to  devastation,  it  is  a  humane  act;  and 
devastation  of  the  most  radical  character  is  permitted  when  the  army 
commanders  deem  it  called  for  by  the  military  exigency. 

Devastation  is  to  be  tolerated  which  reduces  an  enemy  in  a  short  time  to  beg  for 
peace.     (Grotiu.**,  Book  3,  ch.  12,  sec.  1.) 

Hall,  in  his  International  Law,  at  page  553-555,  says: 

Devastation  is  capable  of  being  regarded  independently  as  one  of  the  permitted 
kinds  of  violence  used  in  order  to  bring  an  enemy  to  terms,  or  as  incidental  to  cer- 
tain military  operations,  and  permissible  only  for  the  purpose  of  carrying  them  out. 
Formerly  it  presented  itself  in  the  first  of  these  aspects.  Grotius  held  that  "  devas- 
tation is  to  be  tolerated  which  reduces  an  enemy  in  a  short  time  to  beg  for  peace," 
and  in  the  practice  of  his  time  it  was  constantly  used  independently  of  any  imme- 
diate military  advantage  accruing  from  it.  *  *  *  In  the  eighteenth  century  the 
alliance  of  devastation  with  strategical  objects  became  more  close.  It  was  either 
employed  to  deny  the  use  of  a  tract  of  country  to  the  enemy  by  rendering  subsistence 
difficult  *  *  *  or  it  was  an  essential  part  of  a  military  operation.  *  *  *  At 
the  same  time  devastation  was  still  theoretically  regarded  as  an  independent  means 
of  attack.  Wolff  declares  it  to  be  lawful  both  as  a  punishment  and  as  lessening  the 
strength  of  an  enemy.  Vattel  not  only  allows  a  country  to  be  '*  rendered  uninhab- 
itable, that  it  may  serve  as  a  barrier  against  forces  which  can  not  otherwise  be 
arrested,"  but  treats  devastation  as  a  proper  mode  of  chastising  a  barbarous  people; 
and  Moser  in  like  manner  permits  it  both  in  order  to  "deprive  an  enemy  of  subsist- 
ence which  a  territory  affords  to  him,**  and  "to  constrain  him  to  make  peace." 

*  *  *  Devastation  is  always  permitted  *  *  *  in  those  cases  in  which  destruc- 
tion is  a  necej«ary  concomitant  of  ordinary  military  action.     (Sec.  186. ) 

The  amount  of  destruction  or  of  suffering  which  may  be  caused  is  immaterial  if 
the  result  obtained  is  conceived  to  be  proportionate.     (Sec.  185.) 

An  authoritative  and  official  expression  of  the  American  view  of  the 
right  of  devastation  was  made  after  Professor  Lieber  had  been  called 
upon  by  President  Lincoln  to  draft  '''lastructions  for  the  government 
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of  the  armies  of  the  United  States  in  the  field"  which  resulted  in 
General  Order  No.  100,  Adjutant-General's  OflSce,  April  24,  1863,  as 
follows: 

Military  necessity  admits  of  all  direct  destruction  of  life  or  limb  of  amied  enemies, 
and  of  other  persons  whose  destruction  is  incidentally  unavoidable  in  the  armed  con- 
tests of  the  war;  it  allows  of  the  capturing  of  every  armed  enemy,  and  every  enemy 
of  importance  to  the  hostile  government,  or  of  peculiar  danger  to  the  captor;  it 
allows  of  all  destruction  of  property,  and  obstruction  of  the  ways  and  channels  of 
traffic,  travel,  or  communication,  and  of  all  witkholding  of  sustenance  or  means  of 
life  from  the  enemy;  of  the  appropriation  of  whatever  an  enemy's  country  affords 
necessary  for  the  subsistence  and  safety  of  the  army.     *    *    * 

War  is  not  carried  on  by  arms  alone.  It  is  lawful  to  starve  the  hostile  belligerents, 
armed  or  unarmed,  so  that  it  leads  to  the  speedier  subjection  of  the  enemy. 

(See  the  above  General  Order  No.  100  in  Davis's  International  Law; 
Appendix,  401,  and  in  2  Halleck  Int.  Law,  40.) 

The  Hague  convention  (the  one  called  the  second  convention),  signed 
July  29,  1899,  by  delegates  representing  fifteen  nations,  including  the 
United  States,  relates  to  the  Laws  and  Customs  of  War  on  Land. 

Captain  Crozier,  U.  S.  Araiy,  in  his  special  report  of  July  31, 1899, 
says: 

The  code  in  general  presents  that  advance  from  the  rules  of  General  Order  No.  100, 
in  the  direction  of  effort  to  spare  the  sufferings  of  the  populations  of  invaded  and 
occupied  countries,  to  limit  the  acts  of  invaders  to  those  required  by  military  neces- 
sities, and  to  diminish  what  are  ordinarily  known  as  the  evils  of  war,  which  might 
\ye  expected  fi*om  the  progress  of  nearly  forty  years*  thought  upon  the  subject 

Article  23  is  as  follows: 

Besides  the  prohibitions  provided  by  special  conventions,  it  is  especially  prohibited: 

(a)  To  employ  poison  or  poisoned  arms. 

(b)  To  kill  or  wound  treacherously  individuals  belonging  to  the  hostile  nation  or 
army. 

(c)  To  kill  or  wound  any  enemy  who,  having  laid  down  arms,  or  having  no  longer 
means  of  defense,  has  surrendered  at  discretion. 

(d)  To  declare  that  no  quarter  will  be  given. 

(e)  To.  employ  arms,  projectiles,  or  material  of  a  nature  to  cause  superfluous 
injury. 

(f )  To  make  improper  use  of  a  flag  of  truce,  the  national  flag,  or  military  ensigns 
and  the  enemy's  uniform,  as  well  as  the  distinctive  badges  of  the  Geneva  convention. 

(g)  To  destroy  or  seize  the  enemy's  property,  unless  such  destruction  or  seizure 
l)e  imperatively  demanded  by  the  necessities  of  war. 

The  following  declaration  is  contained  in  the  convention: 

Until  a  more  complete  code  of  the  laws  of  war  is  issued,  the  high  contracting 
})artie8  think  it  right  to  declare  that  in  cases  not  included  in  the  regulations  adopted 
by  them,  populations  and  belligerents  remain  under  the  protection  and  empire  of 
the  principles  of  international  law,  as  they  result  from  the  usages  established  between 
civilized  nations,  from  the  laws  of  humanity,  and  the  requirements  of  the  public 
conscience. 

The  failure  to  include  concentration  among  the  prohibitions  clearly 
shows  that  it  was  not  deemed  an  inadmissible  incident  of  legitimate 
warfare. 
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Amef'fcan  con^e7itratiafi  in  the  icarfm*  the  Union ^  1861-1865, 

Gen.  Thomas  Ewing's  order  dated  at  Kansas  City,  Mo.,  August  25, 
1863: 

All  persons  living  in  Cass,  Jackson,  and  Bates  counties,  Mo.,  and  in  that  part  of 
Vernon  included  in  the  district,  except  those  livinjf  within  one  mile  of  the  limits  of 
Independence,  Hickmans  Mills,  Pleasant  Hill,  and  Harrison ville,  and  except  those 
in  that  part  of  Kaw  Township,  Jackson  County,  north  of  Brush  Creek  and  west  of 
the  Big  Blue,  embracing  Kansas  City  and  Westport,  are  hereby  ordered  to  remove 
from  their  present  places  of  residence  within  fifteen  days  from  the  date  hereof. 

American  concentration  order  in  the  Philippines, 

Gen.  J.  F.  Bell's  order  dated  at  Batan^fas,  December  8,  1901. 

In  onier  to  put  an  end  to  enforced  contributions,  now  levied  by  insurgents  upon 
the  inhabitants  of  sparsely  settled  and  outlying  barrios  and  districts  by  means  of 
intimidation  and  assassination,  commanding  officers  of  all  towns  now  existing  in  the 
provinces  of  Batangas  and  Laguna,  including  those  at  which  no  garrison  is  stationed 
at  present,  will  immediately  specify  and  establish  plainly  marked  limits  surrounding 
each  town  bounding  a  zone  within  which  it  may  be  practicable,  with  an  average- 
sized  garrison,  to  exercise  efficient  sujiervision  over  and  furnish  protection  to 
inhabitants  (who  desire  to  be  peaceful)  against  the  depredations  of  armed 
insurgents.     *    *    * 

Commanding  officers  will  also  see  that  orders  are  at  once  given  and  distribut-ed  to 
all  the  inhabitants  within  the  jurisdiction  of  towns  over  which  they  exercise  super- 
vision, informing  them  of  the  danger  of  remaining  outside  of  these  limits,  and  that 
unless  they  move  by  December  25,  from  outlying  barrios  and  districts  with  all  their 
movable  food  supplies,  including  rice,  palay,  chickens,  live  stock,  etc.,  to  within  the 
limits  of  the  zone  established  at  their  town  or  nearest  town,  their  property 
(found  outside  of  said  zone  at  said  date)  will  become  liable  to  confiscation  or 
destruction.     *    *    * 

J.  F.  Bell, 
Brigadier- General j  Commanding. 

Cuban  insurgentH'  j^t'oclnniationH  of  detHtstation. 

General  Headquarters  of  the  Army  op  Liberation, 

Najasaj  Camaguey,  July  i,  1S95. 
To  the  plantera  and  otcTiers  of  cattle  ranches: 

The  sugar  plantations  will  stop  their  labors,  and  whosoever  shall  attempt  to  grind 
the  crop  notwithstanding  this  order  will  have  their  cane  burned  and  their  buildings 
demolished.  The  person  who,  disobeying  this  order,  shall  try  to  profit  from  the 
present  situation  of  affairs,  *  *  *  will  be  considered  an  enemy,  treated  as  a 
traitor,  and  tried  as  such  in  case  of  his  capture. 

Maximo  Gomez, 

The  General  in  Chief, 

decree — liberty   army  of  Cl'BA,  OCTOBER  20,  1895. 

The  sugar  plantations  to  suspend  work,  and  those  who  attempt  to  make  the  crop 
after  this  order,  their  cane  fields  will  be  burned  and  their  factories  and  machinery 
destroyed. 

General  Headquarters  at  the  Nuevas,  October  20,  1895. 

Carlos  Roloff. 
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ORDER   NOVEMBER   2,   1895. 

7>>  the  sugar  manufacturer^^  cane  planters  (colonos),  and  proprietors  of  this  zone  under  my 

command. 

First.  The  buildings  and  cane  fields  of  all  plantations  will  be  considered  and 
renpected  provided  no  work  is  jnven  to  any  able-bodied  laborer,  nor  the  operations 
of  jfrinding  commenced. 

Fourth.  Those  who  contravene  this  order  will  be  severely  punished  and  their 
buildings  and  cane  fields  reduced  to  ashes. 

Headqiarters  of  Oper.ations,  November  J^  1S95. 

Francisco  J.  Perez, 

Chief  of  the  Brigade. 


(jeneral  Headquarters  of  the  Army  of  Liberation, 

Territory  of  Sancti  Spiritu^^  Xovember  6,  1895. 
*  *  *  *  ♦  «  ♦ 

Article  1.  That  all  plantations  shall  be  totally  destroyed,  their  cane  and  out- 
buildings burned,  and  railroad  connections  destroyed. 

Art.  2.  All  laborers  who  shall  aid  the  sugar  factories  *  *  *  shall  be  considered 
as  traitors  to  their  country. 

Art.  3.  All  who  are  caught  in  the  act,  or  whose  \nolation  of  article  2  shall  be 
proven,  shall  be  shot.  Let  all  chiefs  of  the  army  of  liberation  comply  with  this 
order,  determined  to  unfurl  triumphantly,  even  over  ruin  and  ashes,  the  flag  of  the 
republic  of  Cuba. 

M.  Gomez,  (ieneraJ  in  Chief. 


Headquarters  of  the  Army  of  Liberation, 

Sancti  Spiritus^  Norember  11, 1895. 
To  honest  meny  lictims  of  the  torch: 

The  painful  measure  made  necessary  by  the  revolution  of  redemption    ♦    *    * 
will  plunge  you  in  mist»ry.    *    *    *    There  remains  no  other  solution  but  to  triumph, 

it  matters  not  what  means  are  employed  to  accomplish  it. 

******* 

Maximo  Gomez,  General  in  (^ief. 


PROCLAMATION,   NOVEMBER  27,  1895. 

General  Ciomez,  on  November  27,  1895,  issued  a  proclamation  as  follows: 

"Article  1.  All  sugar  plantations  will  be  totally  destroyed,  the  standing  cane  set 
fire  to,  their  factory,  buildings,  and  railroads  destroyed. 

"Art.  2.  Any  mechanic  who,  by  the  strength  of  his  arm,  undertakes  to  help  to 
run  those  factories,  the  springs  of  the  resources  of  the  enemy,  which  we  must  dry  up, 
will  be  considered  an  enemy  to  his  country. 

"Art.  3.  Kvery  one  caught  in  the  act  or  being  convicted  of  having  infringed  arti- 
cle 2  will  l)e  shot. 

"Maximo  Gomez." 
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ORDER  JANUARY    10,   1896. 

Considering  that  the  operations  of  the  sugar  crop  have  become  suspended  in  the 
western  districts,  and  it  being  no  longer  necessary  to  bum  the  cane  tields,  I  there- 
fore issue  the  following  order: 

Article  1.  The  burning  of  the  sugar-cane  fields  is  hereby  absolutely  prohibited. 

Art.  3.  The  buildings  and  machinery  will  be  destroyed  of  all  plantations  that, 
despite  this  humane  order,  resume  work. 

Maximo  Gomez,  (inieraf  in  Clilef. 
Headquarters  of  the  Liberating  Army, 
Plantation  Mi  Rosa,  Januarnj  10 ^  1896. 

The  lair  of  retaliation. 

In  the  case  of  Fox  and  others  (Edwards'  reports,  p.  314),  Sir 
William  Seott  says: 

In  the  particular  case  of  the  onlers  and  instructions  which  give  rise  to  the  present 
question,  the  court  has  not  heard  it  at  all  maintained  in  argument,  that  as  retaliatory 
orders  they  are  not  conformable  to  such  principles — for  retaliatory  orders  they  are. 
They  are  so  declared  in  their  own  language,  and  in  the  uniform  language  of  the  gov- 
ernment which  has  established  them.  I  have  no  hesitation  in  saying  that  they 
would  cease  to  be  just  if  they  ceased  to  be  retaliatory,  and  they  would  cease  to  be 
retaliatory  from  the  moment  the  enemy  retracts,  in  a  sincere  manner,  those  measures 
of  his  which  they  were  intended  to  retaliate. 

Sir  William  Scott,  in  the  same  case,  also  said: 

I  have  not  observed,  however,  that  these  orders  in  council,  in  their  retaliatory 
character,  have  been  described,  in  the  argument  as  at  all  repugnant  to  the  law  of 
nations,  however  liable  to  be  so  described  if  merely  original  and  abstract. 

S2>an!Hh  ret^Uatory  and  (ft her  orders  of  devastation. 

General  Weyler's  proclamation  of  February  16,  1896. 

Article  1.  All  inhabitants  of  the  rural  districts  in  the  jurisdiction  of  Sancti  Spiri- 
tus,  the  provinces  of  Puerto  Principe  and  Santiago  de  Cuba,  must  concentrate  in 
places  where  the  headquarters  of  a  division,  brigade,  column,  or  troop  of  the  army 
are  situated,  and  must  provide  themselves  with  a  document  guaranteeing  their  per- 
sons within  the  space  of  eight  days,  reckoned  from  the  date  of  the  publication  of  this 
proclamation  in  the  chief  town  of  the  municipal  limits. 

Art.  2.  In  onler  that  persons  may  travel  through  the  rural  districts  within  the 
radius  in  which  the  columns  are  operating,  a  pass  shall  l)e  absolutely  necessary,  such 
pass  to  be  issued  by  the  municipal  alcaldes,  military  commandants,  or  officers  m 
command  of  detachments.     *    *    * 

Art.  3.  All  country  stores  must  be  abandoned  by  their  owners,  and  commanders 
of  columns  shall,  in  the  case  of  such  establishments,  take  such  measures  as  they  may 
deem  conducive  to  the  success  of  their  operations,  inasmuch  as  these  stores  are  no 
l)enefit  to  the  country  and  in  the  wooded  or  rural  districts  serve  as  lurking  places  for 
the  enemy.    *    *    * 

Valeria  NO  Weyler. 

Habana,  February  Ifi,  1890. 


Digitized  by 


Google 


128  SPANISH    TREATY    CLAIMS    COMMISSION. 

Office  of  the  Governor-General 

OF  THE  Island  of  Ci  ba, 
Ilatxinay  February  16^  1S96. 

proclamation,  FEBRUARY  16,  1896. 

******* 
The  following  persons,  among  others,  for  whose  cases  provision  b  made  by  law, 

shall  be  subject  to  military  jurisdiction: 

******* 

3.  Those  who  shall  bum  property  in  inhabited  or  uninhabited  districts.    ♦    *    * 

Valeriano  Weyler. 


General  Weyler's  proclamation  of  October  21,  1896: 

All  the  inhabitants  of  the  country  or  outside  of  the  line  of  fortifications  of  the 
towns  shall,  within  the  period  of  eight  days,  reconcentrate  themselves  in  the  towns 
occupied  by  the  troops. 

The  provisions  of  this  proclamation  are  only  applicable  to  the  Province  of  Pinar 
del  Rio. 

Valeriano  Weyler. 
Havana,  October  21,  1896. 


Proclamation  of  General  Weyler,  December  1,  1896. 

In  view  of  the  lack  of  resources  for  the  subsistence  of  the  families  in  the  province 
of  Pinar  del  Rio  who  have  concentrated  in  the  fortified  towns  as  a  result  of  my  proc- 
lamation of  October  21  last: 

I  hereby  order:  1.  That  in  each  of  the  fortified  towns  of  the  said  province  there 
shall  be  marked  out  a  belt  for  cultivation  around  the  village  and  outside  of  the  forti- 
fications, in  order  that  the  residents  of  the  town  and  the  families  from  outride  that 
have  come  in  may  cultivate  articles  of  food,  excepting  such  persons  as  have  stores 
and  those  whose  father  or  husband  be  with  the  insurgent  forces. 

Valeriano  Weyler. 

Headquarters  in  Rio  de  los  Palacios,  December  /,  1896. 


proclamation  of  general   weyler,  JANUARY  30,  1897. 

Article  I.  Within  eight  days  from  the  publication  of  this  proclamation  in  the 
Habana  Gazette  all  the  owners  of  rural  property  *  *  *  will  call  on  the  mayor  of 
the  nearest  fortified  town  and,  showing  his  personal  identification  papers  *  *  * 
will  furnish  proofs  of  the  ownership  and  of  having  paid  the  last  quarter  of  taxes  for 
territorial  purposes  which  has  been  exacted.     *    *    * 

Those  who  prove  their  ownership  *  *  *  will  receive  from  the  municipal  mayor 
a  certificate.  *  *  *  Once  they  have  got  this  certificate  they  will  be  allowed  to 
return  to  their  old  homesteads,  having  the  obligation  of  showing  it  when  the  troope 
go  through  their  property,  going  to  meet  them. 

Those  who  are  not  able  to  furnish  all  the  above-mentioned  testimonials  will  have 
to  go  and  live  in  the  fortified  towns,  w^here  land  will  be  granted  them  in  the  xone? 
of  cultivation. 
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Art.  II.  After  the  expiration  of  the  above-mentioned  term  of  eight  days,  the 
columns  of  troops,  when  going  through  the  rural  properties,  should  the  specified 
certificate  be  not  presented  to  the  chief,  will  take  the  inhabitants  to  the  nearest  town, 
following  the  instructions  they  may  have  received  for  such  cases. 

Valeriano  Weyler. 

QrABTiER  General  of  Las  Cruces,  January  30,  1897. 


proclamation   of  GENERAL   WEYLER,    MAY    27,    1897. 

Article  1.  Being  on  the  eve  of  beginning  operations  in  the  eastern  portion  of  this 
island,     *    *    *    it  is  enacted  as  follows: 

First,  the  organization  of  the  zones  of  cultivation; 

Second,  the  prohibition  of  there  being  any  shops  in  places  not  fortified  and  shut 
up;  and 

Third,  the  concentration  of  the  inhabitants  of  the  rural  country  and  destniction  of 
anything  useful  in  places  where  the  instructions  given  are  not  carried  into  effect. 

Hea<lqiiarters  at  Sancti  Spiritus,  May  the  27th,  1897. 

Weyler. 


Kctracts  from  Gent^'al  Granfs  meniOiVH, 

Monocacy  Bridge,  Md.,  Augmt  5^  186 Jf, 


* 


In  pushing  up  the  Shenandoah  Valley,  where  it  is  expected  you  will  have  to  go 
first  or  last,  it  is  desirable  that  nothing  should  be  left  to  invite  the  enemy  to  return. 
Take  all  provisions,  forage,  and  stock  wanted  for  the  use  of  your  command;  such  as 
can  not  be  consumed,  destroy.  It  is  not  desirable  that  the  buildings  should  be 
destroyer!— they  should  rather  be  protected.  But  the  people  should  be  informetl  that 
80  long  as  an  army  can  subsist  among  them  recurrences  of  these  raids  must  be 
expected,  and  we  are  determined  to  stop  them  at  all  hazards. 

U.  S.  Grant, 

Lieutenant'  (ieneral. 

Maj.  Gen.  D.  Hinter. 

Vol.  2,  pp.  581,  582. 

On  the  15th  of  September  I  started  to  visit  (General  Sheridan  in  the  Shenandoah 
Valley.  My  purpose  wa.s  to  have  him  attack  Early,  or  drive  him  out  of  the  valley 
and  desstroy  that  source  of  supplies  for  Lee's  army.     ( Page  327.) 

Now  one  of  the  main  objects  of  the  expedition  began  to  be  accomplished.  Sheri- 
dan went  to  work  with  his  command  gathering  in  the  cro{)s,  cattle,  and  everything 
in  the  up{)er  part  of  the  valley  reciuired  by  our  troops,  and  especially  taking  what 
might  be  of  use  to  the  enemy.  What  he  could  not  take  away  he  dej^troyed,  so  that 
the  enemy  would  not  be  invited  to  come  back  there.     ( Page  331. )    • 

Sheridan  having  driven  the  enemy  out  of  the  valley,  and  taken  the  productions  of 
the  valley  so  that  instead  of  going'^there  for  supplies  the  enemy  would  have  to  bring 
hip  provisions  with  him  if  he  again  entered  it,  recommended  a  reduction  of  his  own 
force,  the  surplus  to  be  sent  where  it  could  be  of  more  use.     (Page  3J35. ) 

The  valley  was  so  very  important,  however,  to  the  (Confederate  army  that,  con- 
trary to  our  expectations,  they  determined  to  make  one  more  strike  and  save  it  if 
possible  before  the  supplies  should  be  all  destroyed.    *    *    ♦ 

S.  Doc.  25 1) 
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On  the  6th  of  October  Sheridan  commenced  retiring  down  the  valley,  taking  or 
destroying  all  the  food  and  forage  and  driving  the  cattle  before  him,  Early  following. 
(Page  336.) 

GRANT   SPEAKS    OP  SHERMAN's    ATLANTA    CAMPAIGN. 

^^  Sherman*  it  orders  for  this  cam  pat  gn  wttr  perfecC*  The  army  was  expected  to  live 
on  the  countrj',  and  to  always  keep  the  wagons  full  of  forage  and  provisions  again^ 
a  possible  delay  of  a  few  days. 

The  troops,  both  of  the  right  and  left  wings,  made  most  of  their  advance  along  the 
line  of  railroads,  which  they  destroyed.     (Page  361. ) 

*  *  *  Everything  in  the  shape  of  food  for  man  and  forage  for  beast  wat*  taken. 
*    *    * 

The  captures  consisted  largely  of  cattle,  sheep,  poultry,  some  bacon,  com  meal, 
often  molasses,  and  occasionally  coffee  or  other  small  rations. 

The  skill  of  these  men,  called  by  themselves  and  the  army  **  bummers,"  in  collect- 
ing their  loads  and  getting  back  to  their  respective  commands,  wa«  marvelous. 

(Page3a3.) 

Krtnu'fK  from  General  S her! da) is Memolrx, 

HEADQrARTKRS   MiDDLE   MILITARY    Dl VISION, 

Cedar  Creek,  Fa.,  AnguM  16,  1864. 
General:  In  compliance  with  instructions  of  the  Lieutenant-General  commanding, 
you  will  make  the  necessary  arrangements  and  give  the  necessary  orders  for  the 
destruction  of  the  wheat  and  hay  south  of  a  line  from  Millwood  to  Winchester  ami 
Petticoat  (iap.  You  will  seize  all  mules,  horses,  and  cattle  that  may  be  useful  to 
our  Army.  Loyal  citizens  can  bring  in  their  claims  against  the  Government  for  this 
necessary  destruction.  No  houses  will  be  burned,  and  officers  in  charge  of  this 
delicate  but  necessary  duty  must  inform  the  people  that  the  object  is  to  make  thi? 
valley  untenable  for  the  raiding  parties  of  the  rebel  army. 

Very  respectfully,  P.  H.  Sheridan, 

Major-  General,  Com manding. 
Brig.  Gen.  A.  T.  A.  Torbert, 

Chief  of  Cavalry,  Middle  Militanj  Dirision. 
(VoVl,V485.) 


City  Point,  Va., 
August  16,  3.30  p.  m.,  1864^ 
Major-General  Sheridan,  Winchester,  Va.: 

If  you  can  possibly  spare  a  division  of  cavalry,  send  them  through  Loudoun  County 
to  destroy  and  carry  off  the  crops,  animals,  negroes,  and  all  men  under  50  year? 
of  age  capable  of  bearing  arras.  In  this  way  you  will  get  many  of  Mosby*s  men. 
All  male  citizens  under  50  can  fairly  be  held  as  prisoners  of  war,  not  as  citizen 
prisoners.  If  not  already  soldiers,  they  will  be  made  so  the  moment  the  rebel  army 
gets  hold  of  them. 

U.  S.  Grant,  Lieutenant-General. 
(Page  486.) 

Headquarters  Armies  of  the  United  States, 

City  Point,  Au^uM  ^/,  1864- 
Major-General  Sheridan,  Charlestoum,  Va.: 

In  stripping  Ixmdoun  County  of  supplies,  etc.,  impress  from  all  loyal  persons »> 
that  they  may  receive  pay  for  what  is  taken  from  them.  I  am  informed  by  the 
Assistant  Secretary  of  War  that  Loudoun  County  has  a  large  population  of  Quaken? 
who  are  all  favorably  disposed  to  the  Union.  These  people  may  be  exempted  from 
arrest. 

U.  S.  Grant,  Lieuienant-Oejierdl. 
(Page  486.) 
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Headqiarters  Armies  of  the  United  States, 

City  Pointy  Va.,  August  26,  1864— 2. SO  p.  m. 

Do  all  the  damage  to  railroads  and  crops  you  can.  Carry  off  stock  of  all  descrip- 
tions, and  n^roes,  so  as  to  prevent  further  planting.  If  the  war  is  to  last  another 
year  we  want  the  Shenandoah  Valley  to  remain  a  barren  waste. 

I''^.  S.  (iRANT,  Lieuteuaut-Geneml. 

(Pa^e486.) 


Heaikiuarters  Armies  of  the  United  States, 

City  Point,  Fa.,  September  4,  1864— 10  a.  nt. 
♦  ****♦* 

It  is  our  interest  that  that  county  should  not  be  capable  of  subsisting  a  hostile 
army,  and  at  the  same  time  we  want  to  inflict  as  little  hardship  upon  Union  men  as 
possible. 

r.  S.  Grant,  Lieutenant- General. 
(Page  487.) 


Woodstock,  October  7,  1864 — 9  p,  m. 

(Received  9th. ) 
I  have  the  honor  to  report  my  command  at  this  point  to-night.  I  commenced  mov- 
ing back  from  Port  Republic,  Mount  Crawford,  Bridgewater,  and  Harrisonburg  yes- 
terday morning.  The  grain  and  forage  in  advance  of  these  points  up  to  Staunton  had 
previously  been  destroyed.  In  moving  l)ack  to  this  point  the  whole  country  from 
the  Blue  Ridge  to  the  North  Mountains  has  been  made  untenable  for  a  rebel  army. 
1  have  destroyed  over  2,000  barns  filled  with  wheat,  hay,  and  farming  implements; 
over  70  mills  filled  with  flour  and  wheat;  have  driven  in  front  of  the  army  over 
4,000  head  of  stock,  and  have  killed  and  issued  to  the  troops  not  less  than  3,000 
shet^p.  This  destruction  embraces  the  Luray  Valley  and  Little  Fort  Valley,  as  well 
as  the  main  valley.  A  large  number  of  horses  have  been  obtained,  a  proper  estimate 
of  which  I  can  not  now  make. 

To-morrow  I  will  continue  the  destruction  of  wheat,  forage,  etc.,  down  to  Fishers 
Hill.  When  this  is  completed  the  valley,  from  Winchester  up  to  Staunton,  92  miles, 
will  have  but  little  in  it  for  man  or  beast. 

♦  ***««* 

P.  H.  Sheridan,  Major- General, 
Lieutenant-General  Grant. 

[The  foregoing  is  from  the  Official  Records  of  the  Union  and  Con- 
federate Armies,  Series  I,  Vol.  XLIII,  Part  I,  pp.  30,  31. J 


City  Point,  Va.,  Xovemher  9,  1864. 
Major-General  Sheridan,  Cedar  Creek,  Va.: 

Do  you  not  think  it  advisable  to  notify  all  citizens  living  east  of  the  Blue  Ridge  to 
move  out  north  of  the  Potomac  all  their  stock,  grain,  and  provisions  of  every  descrip- 
tion? There  is  no  doubt  about  the  necessity  of  clearing  out  that  country  so  that  it 
will  not  support  Mosby*s  gang.  And  the  question  is  whether  it  is  not  l)etter  that  the 
people  should  save  what  they  can.  So  long  as  the  war  lasts  they  must  be  prevented 
from  raising  another  crop,  both  there  and  as  high  up  the  valley  as  we  can  contn)l. 

U.  S.  Grant,  Lieutenant- General. 

(Page  487.) 
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Headquarters  Middle  Military  Division, 

Notemher  27,  18^4. 
Bvt.  Maj.  Gen.  Wesley  Merritt, 

Commanding  First  Cavalry  Division. 

General:  You  are  hereby  directed  to  proceed  to-morrow  morninjj  at  7  oVIock 
with  the  two  brigades  of  your  division  now  in  camp  to  the  east  side  of  the  Blue 
Ridge,  via  Ashby's  Gap,  and  operate  against  the  guerrillas  in  the  district  of  country- 
bounded  on  the  south  by  the  line  of  the  Manassas  Gap  Railroad  as  far  east  a«*  White 
Plains,  on  the  east  by  the  Bull  Run  range,  on  the  west  by  the  Shenandoah  River,  and 
on  the  north  by  the  Potomac.  This  section  has  been  the  hotbed  of  lawless  hands,  who 
have,  from  time  to  time,  depredated  upon  small  parties  on  the  line  of  army  com- 
munications, on  safeguards  left  at  houses,  and  on  all  small  parties  of  our  troops*. 
Their  real  object  is  plunder  and  highway  robbery.  To  clear  the  countiy  of  these 
parties  that  are  bringing  destruction  upon  the  innocent  as  well  as  their  guilty  sup- 
porters by  their  cowardly  acts,  you  will  consume  and  destroy  all  forage  and  subeist^ 
ence,  burn  all  barns  and  mills  and  their  contents,  and  drive  off  all  stock  in  the  region 
the  boundaries  of  which  are  above  described.  This  order  must  be  literally  executed, 
bearing  in  mind,  however,  that  no  dwellings  are  to  be  burned,  and  that  no  personal 
violence  be  offered  to  the  citizens.  The  ultimate  results  of  the  guerrilla  system  of 
warfare  is  the  total  destruction  of  all  private  rights  in  the  country  occupied  by  nuch 
parties.  This  destruction  may  as  well  commence  at  once,  and  the  responsibility  of 
it  must  rest  upon  the  authorities  at  Richmond,  who  have  acknowledged  the  legiti- 
macy of  guerrilla  bands.  The  injury  done  this  army  by  them  is  very  slight.  The 
injury  they  have  indirec^tly  inflicted  upon  the  people  and  upon  the  rebel  army 
may  be  counted  by  millions.  The  Reserve  Brigade  of  your  division  will  move  to 
Snickersville  on  the  29th.  Snickersville  should  be  your  point  of  concentration,  and 
the  point  from  which  you  should  operate  in  destroying  toward  the  Potomac.  Four 
days'  subsistence  will  be  taken  by  the  command.  Forage  can  be  gathered  from  the 
country  through  which  you  pass.  You  will  return  to  your  present  camp,  via 
Snicker's  Gap,  on  the  tifth  day. 

By  command  of  Maj.  Gen.  P.  H.  Sheridan: 

J  AS.  W.  Forsyth, 
Lieutenant'  Qjlonel  a  nd  ( ^h  ief  of  SUig". 

[The  foregoing  is  from  the  Official  Records  of  the  Union  and  Con- 
federate Armies,  Series  I,  Vol.  XLIII,  Part  II,  p.  679.] 

Kttract  from  Sh^^ldaivs  Meinoim, 

I  indorsed  the  programme  in  all  its  parts,  for  the  stores  of  meat  and  grain  that  the 
valley  provided  and  the  men  it  furnished  for  Lee's  depleted  regiments  were  the 
strongest  auxiliaries  he  possessed  in  the  whole  insurgent  section.  In  war  a  territor}' 
like  this  is  a  factor  of  great  importance,  and  whichever  adversary  controls  it  perma- 
nently reaps  all  the  advantages  of  its  prosperity.  Hence,  as  I  have  said,  I  indorsed 
Grant's  programme,  for  I  do  not  hold  war  to  mean  .simply  that  lines  of  men  shall 
engage  each  other  in  battle  and  material  interests  be  ignored.  This  is  but  a  duel,  in 
which  one  combatant  seeks  the  other's  life;  war  means  much  more  and  is  far  worse 
than  this.  Thone  who  rest  at  home  in  peace  and  plenty  see  but  little  of  the  horror* 
attending  such  a  duel  and  even  grow  indifferent  to  them  as  the  struggle  goes  on, 
contenting  themselves  with  encouraging  all  who  are  able-bodied  to  enlist  in  the 
cause,  to  fill  up  the  shattered  ranks  as  death  thins  them.  It  is  another  matter,  how- 
ever, when  deprivation  and  suffering  are  brought  to  their  own  doors.  Then  the 
case  appears  much  graver,  for  the  loss  of  property  weiglis  heavy  with  the  m<^  of 


Digitized  by 


Google 


SPANISH    TREATY    CLAIMS    COMMISSION.  133 

mankind;  heavier  often  than  the  sacrifices  made  on  the  field  of  battle.  Death  is 
popularly  considered  the  maximum  of  punishment  in  war;  but  it  is  not.  Reduction 
to  poverty  brings  prayers  for  peace  more  surely  and  more  quickly  than  does  the 
destruction  of  human  life,  as  the  selfishness  of  man  has  demonstrated  in  more  than 
one  great  conflict. 
( Vol.  1,  pp.  487^88. ) 

Extract 8  from  inemoirH  of  General  She)*rtian. 

I'ntil  we  can  repopulate  Georgia  it  is  useless  for  us  to  occupy  it;  but  the  utter 
destruction  of  its  roads,  houses,  and  people  will  cripple  their  military  resources. 
By  attempting  to  hold  the  roads  we  will  lose  a  thousand  men  each  month,  and  will 
gain  no  result.     I  can  make  this  march  and  make  Georgia  howl!     (Vol.  2,  p.  152.) 

I  would  infinitely  prefer  to  make  a  wreck  of  the  road  and  of  the  country  from 
Chattanooga  to  Atlanta,  including  the  latter  city;  send  back  all  my  wounded  and 
unserviceable  men,  and  with  my  effective  army  move  through  Georgia,  smashing 
things  to  the  sea.     (Page  153.) 

*  *  *  When  the  enemy  broke  our  railroads  we  were  perfectly  justified  in 
stripping  the  inhabitants  of  all  they  had.  I  remember  well  the  appeal  of  a  very 
respectable  farmer  against  our  men  driving  away  his  fine  fiock  of  sheep.  I  explained 
to  him  that  General  Hood  had  broken  our  railroad;  that  we  were  a  strong,  hungry 
crowd,  and  needed  plenty  of  food;  that  Uncle  Sam  was  deeply  interested  in  our  con- 
tinued health,  and  would  soon  repair  these  roads,  but  meantime  we  must  eat;  we 
l>referred  Illinois  beef,  but  mutton  would  have  to  answer.  Poor  fellow!  I  don't 
Mieve  he  was  convinced  of  the  wisdom  or  wit  of  my  explanation.     (Page  158. ) 

I  propose  to  abandon  Atlanta  and  the  railroad  back  to  Chattanooga,  to  sally  forth 
to  ruin  Georgia  and  bring  up  on  the  seashore.     (Page  159.) 

In  looking  around  the  nK)m  I  saw  a  small  box,  like  a  candle  box,  marked  '*  Howell 
Cobb,'*  and,  on  inquiring  of  a  negro,  found  that  we  were  at  the  plantation  of  Gen. 
Howell  Cobb,  of  Georgia,  one  of  the  leading  rebels  of  the  South,  then  a  general  in 
the  Southern  army,  and  who  had  been  Secretary  of  the  United  States  Treasury  in 
Mr.  Buchanan's  time.  Of  course  we  confisca-ted  his  property,  and  found  it  rich 
in  com,  beans,  i)eanuts,  and  sorghum  molasses.  Extensive  fields  were  all  round  the 
house.  I  sent  word  back  to  General  Davis  to  explain  whose  plantation  it  was,  and 
instructed  him  to  spare  nothing.  That  night  huge  bonfires  consumed  the  fence  rails, 
kept  our  soldiers  warm,  and  the  teamsters  and  men,  as  well  as  the  slaves,  carried  off 
an  immense  quantity  of  corn  and  provisions  of  all  sorts.     (Pages  185-186.) 

I  do  sincerely  believe  that  the  whole  United  States,  North  and  South,  would  rejoice 
to  have  this  army  turned  loose  on  South  Carolina,  to  devastate  that  State  in  the 
manner  we  have  done  in  Georgia.     (Page  213. ) 

Headquarters  of  the  Army, 

Washington,  December  18,  JS64. 
Maj.  Gen.  W.  T.  Sherman, 

Samnnah  {via  Hilton  Head) : 
Should    you  capture  Charleston  I  hope  that  by  some  accident  the  place  may  be 
destroyed,  and  if  a  little  salt  should  be  sown  upon  its  site  it  may  prevent  the  growth 
of  future  crops  of  nullificiition  and  secession.     (Page  223. ) 

Yours,  truly,  H.  W.  Halleck, 

Major-  General,  Ch  ief  of  Staff. 

(See  Halleck  on  International  Law,  vol.  2,  pp.  2  and  75.  See  below 
note  2  of  this  opinion  on  Limitations  of  Devastation.) 
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Washinoton,  July  17 ^  1864 — noon, 
Major-G eneral  H inter, 

Harpers  Ferrt/y  W.  Va.: 
General  Grant  has  directed  *  *  *  **  If  Hunter  can  not  get  to  Gordonsville  and 
Charlottesville  to  cut  the  railroads,  he  should  make  all  the  valleys  south  of  the  Balti- 
more and  Ohio  road  a  desert  as  high  up  as  possible.  I  do  not  mean  that  houses 
should  be  burned,  but  every  particle  of  provisions  and  stock  should  be  removed 
and  the  people  notified  to  move  out.'*  He  further  says  **that  he  wants  your  troopsi 
to  eat  out  Virginia  clear  and  clean  as  far  as  they  go,  so  that  crows  flying  over  it  for 
the  balance  of  the  season  will  have  to  carry  their  provender  with  them." 

H.  W.  Hallbck, 
Major- General  and  Chief  of  Staff. 
(War  of  the  Rebellion.     Official  Records  of  the  Union  and  Confederate  Annitv. 
Series  1,  Vol.  XXXVII.  Part  II,  p.  366.) 

Note  2.  -  Limitations  of  Devastation. 

IlaJ/  on  f)iternaf!o)i(d  L(tn\  o'j-k 

The  measure  of  i>ermissible  devastation  is  to  be  found  in  the  strict  necessities  of 
war. 

*  *  *  Destruction,  on  the  other  hand,  is  always  illegitimate  when  no  militar>' 
end  is  serve<l.  *  ♦  *  Finally,  all  devastation  is  permissible  when  really  ne<^€s- 
sary  for  the  preservation  of  the  force  committing  it  from  destruction  or  surrender. 

l/a/f  on  Inier  nation  id  Latf\  .7;74,  nee,  ISO. 

At  the  same  time  devastation  was  still  theoretically  regarded  as  an  independent 
means  of  attack.  Wolff  declares  it  to  be  lawful  both  as  a  punishment  and  as  lessen- 
ing the  strength  of  an  enemy.  Vattel  not  only  allows  a  country  to  be  **rendereil 
uninhabitable,  that  it  may  serve  as  a  barrier  against  forces  which  can  not  otherwise 
be  arrested,"  but  treats  devastation  as  a  proper  mode  of  chastising  a  barbarous  people: 
and  Moser  in  like  manner  i)ermits  it  both  in  order  to  **  deprive  an  enemy  of  8ul)si9t- 
ence  which  a  territory  affonis  to  him,"  and  '*to  constrain  him  to  make  peace."  But 
every  few  years  an  advance  in  opinion  is  apparent.  De  Martens  restricts  further  the 
occasions  upon  which  recourse  can  be  had  to  devastation.  Property,  he^vs,  maybe 
destroyed  which  can  not  l)e  spared  without  prejudicing  military  operations,  and  a 
country  may  be  ravaged  in  extraordinary  cases  either  to  deprive  an  enemy  of  sulv 
sistence  or  to  compel  him  to  issue  from  his  positions  in  order  to  protect  his  territor}-. 

Hall  defines  the  accepted  doctrine  of  modern  times,  as  to  the  per- 
missible exercise  of  the  right  of  devastation,  in  the  following  term?*: 

The  right  being  thus  narrowed,  it  is  easy  to  distinguish  between  three  groups  of 
cases,  in  one  of  which  devastation  is  always  j)ermitted,  while  in  a  second  it  is  alwavfj 
forbidden,  and  in  a  third  it  is  permitted  in  certain  circumstances.  To  the  first  group 
belong  c^ses  in  which  destruction  is  a  necessary  concomitant  of  ordinary  military 
action,  as  when  houses  are  razed  or  trees  cut  down  to  strengthen  a  defensive  position, 
when  the  suburbs  of  a  fortified  town  are  demolished  to  facilitate  the  attack  or  defence 
of  the  place,  or  when  a  village  is  fired  to  cover  the  retreat  of  an  army.  *  *  * 
Finally,  all  devastation  is  jwrmissible  when  really  necessary  for  the  preservation  of 
the  force  committing  it  from  destruction  or  surrender;  it  would  even  be  impossible 
to  deny  to  an  invader  the  right  to  cut  the  dikes  of  Holland  to  save  himself  from 
such  a  fate;  but  when,  as  in  the  case  supposed,  the  devastation  is  extensive  in  scale 
and  lasting  in  effect,  modern  opinion  would  demand  that  the  necessity  should  be 
extreme  and  patent.     (Int.  I^w,  p.  555.) 
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Wheaton  says  that — 

The  same  rule  which  determines  how  far  it  is  lawful  to  destroy  the  persons  of 
enemies  will  serve  as  a  guide  in  judging  how  far  it  is  lawful  to  ravage  or  lay  waste 
their  country.  If  this  be  necessary  in  order  to  accomplish  the  just  ends  of  war,  it 
may  be  lawfully  done;  but  not  otherwise.     (Int.  Law,  S.  347,  pp.  434-439.) 

General  Halleck  says: 

Moreover,  there  is  a  limit  to  public  enmity.  The  law  of  nature  gives  to  a  belliger- 
ent nation  the  right  to  use  such  force  as  may  be  necessary  in  order  to  obtain  the 
object  for  which  the  war  was  undertaken.  Beyond  this  the  use  of  force  is  unlaw- 
ful. This  necessity  forms  the  limit  of  hostility  between  subjects  of  the  belligerent 
States.  They,  therefore,  have  no  right  to  take  the  lives  of  noncombatants,  or  of  such 
public  enemies  as  they  can  subdue  by  other  means,  nor  to  inflict  any  injuries  upon 
them  or  their  property  unless  the  same  should  be  necessary  for  the  object  of  the 
war.     (Halleck's  Int.  Law,  vol.  2,  p.  2.) 

While  there  is  some  uncertainty  as  to  the  exact  limit  fixed  by  the  voluntary  law 
of  nations  to  our  right  to  appropriate  to  our  own  use  the  property  of  an  enemy  or 
to  subject  it  to  military  contributions,  there  is  no  doubt  whatever  respecting  its 
waste  and  useless  destruction.  This  is  forbidden  alike  by  the  law  of  nature  and  the 
rules  of  war.  But  if  such  destruction  is  necessary  in  order  to  cripple  the  operations 
of  the  enemy,  or  to  insure  our  own  success,  it  is  justifiable.  Thus,  if  we  can  not  bring 
off  a  captured  vessel  we  may  sink  or  burn  it  in  order  to  prevent  its  falling  into  the 
enemy*s  hands,  but  we  can  not  do  this  in  mere  wantonness.  We  may  destroy  provi- 
sions and  forage  in  order  to  cut  off  the  enemy's  subsistence,  but  we  can  not  destroy 
vines  and  cut  down  fruit  trees  without  being  looked  upon  as  savage  barbarians. 
We  may  demolish  fortresses,  ramparts,  and  all  structures  solely  devoted  to  the  pur- 
poses of  war;  but,  as  already  stated,  we  can  not  destroy  public  or  private  e<lifices  of 
a  civil  character,  temples  of  religion,  and  monuments  of  art,  unless  their  destruction 
should  become  necessary  in  the  operations  of  a  siege,  or  in  order  to  prevent  their 
affording  a  lodgment  or  protection  to  the  enemy.  (Halleck's  Int.  Law,  vol.  2, 
pp.  75-76.) 

Note  3. — Revocation  of  Embargoes  not  an  Admission  that  They 

Were  Illegal. 

Before  the  Commission  of  1871-1882,  Mr.  McPherson,  counsel  for 
Spain,  stated  distinctly  (Moore,  3769)  as  to  the  revocation  of  embar- 
goes: 

The  decree  of  July  12,  1873,  wa«  merely  a  change  of  policy  on  the  part  of  the 
Spanish  cabinet,  and  can  not  be  construed  as  in  any  sense  an  admission  of  .the  ille- 
gality of  the  measure  which  it  was  designed  to  discontinue. 

Note  4. — Embargoes  Were  Violations  of  International  Law. 

In  the  brief  of  Shipman  &  Larocque  of  February  28,  1903,  page  7,  they  say  that  the 
Spanish  embargoes  in  Cuba  which  were  the  subject  of  reclamation  in  1870  and  1871 
were  violations  of  the  treaty  of  1795  **and  of  the  general  rules  of  international  law." 

Note  5. — Neutral  Aliens  Must  Suffer  the  Fortunes  of  War. 

Hall  on  International  Lau\  .section  '278, 

**SBcnoN  278.  As  a  State  possesses  jurisdiction,  within  the  limits  which  have  been 
indicated,  over  the  persons  and  property  of  foreigners  found  upon  its  land  and 
waters,  the  persons  and  property  of  neutral  individuals  in  a  belligerent  State  are 
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in  principle  subjected  to  such  exceptional  measures  of  jurisdiction  and  to  such  excep- 
tional taxation  and  seizure  for  the  use  of  the  State  as  the  existence  of  hostilities  maT 
i-ender  necessary,  provided  that  no  further  burden  is  placed  upon  foreigners  than  is 
imposed  upon  subjects. 

**  So,  also,  as  neutral  individuals  within  an  enemy  State  are  subject  to  the  jurisdic- 
tion of  that  enemy  and  are  so  far  intimately  associated  with  him  that  they  can  not 
be  separated  from  him  for  many  purposes;  they  and  their  property  are  ae  a  general 
principle  exposed  to  the  same  extent  as  noncombatant  enemy  subjects  to  the  conse- 
quences of  hostilities.  Neutral  persons  are  placed  in  the  same  way  as  subjects  of  the 
State  under  the  temporary  jurisdiction  of  the  foreign  occupant,  acts  of  disobedience 
are  punishable  in  like  manner,  and  the  belligerent  is  not  obliged,  taking  them  as  t 
body,  to  show  more  consideration  to  them  in  the  conduct  of  his  operations  than  he 
exhibits  toward  other  inhabitants  of  the  country— he  need  not,  for  example,  give 
them  an  opportunity  of  withdrawing  from  a  besieged  town  before  bombardment, 
which  he  does  not  accord  to  the  population  at  large.  Their  property  is  not  exempt 
from  contributions  and  requisitions.     *    *    *" 

The  general  principle  that  neutral  property  in  belligerent  territory  shares  the 
liabilities  of  property  belonging  to  subjects  of  the  State  is  clear  and  indisputable;  and 
no  objection  can  be  made  to  its  effect  upon  property  which  is  associateil  either  per- 
manently or  for  a  considerable  time  with  the  belligerent  territory. 

General  Halleck  says : 

With  respect  to  the  rights  of  neutral  individuals  residing  in  a  belligerent  territory 
in  1870,  during  the  Franco-German  war,  the  British  law  officers  were  of  opinion  that 
British  subject**  having  property  in  France  were  not  entitled  to  any  8i>ecial  pro- 
tection for  their  property,  or  to  exemption  from  military  contributions  to  which  they 
might  be  liable  in  common  with  the  inhabitants  of  the  place  in  which  they  resided, 
or  in  which  their  property  might  be  situated.  *  *  *  The  British  law  officer? 
were  of  opinion  that  British  subjects  residing  in  France  had  no  just  cause  of  complaint 
against  the  French  authorities  in  the  event  of  their  property  being  destroyed  by  an 
invading  army.     (  Halleck's  Int.  Law,  vol.  2,  p.  144.) 

Note  0. — Assertions   of    Claimants    that    United    States   is  a 

Trustee  for  Them. 

Krfrnct  from  hr!rf  of  ILnry  Randall  WM  and  Clifford  S.  Walton, 

page  IS. 

Sixth.  In  fact,  the  United  States  can  not  offer  the  same  defenses  which  Spain  would 
have  been  able  to  make  prior  to  the  ratification  of  the  treaty  of  December  10,  1898. 
The  United  States  has  recognized  the  existence,  legality,  and  validity  of  these  claims, 
has  for  a  good  consideration  released  Spain  from  all  liability  for  their  payment,  and 
has  actually  received  payment  of  them  in  behalf  of  its  citizens,  and  therefore  stands 
in  the  position  of  a  trustee  with  a  fund  in  its  hands  to  be  distributed  anumg  those 
for  whose  benefit  it  was  collected  and  received. 

Mr.  Carlisle,  in  his  argument  on  June  2,  1902,  said: 

Now  the  United  States  presented  these  claims  to  Spain  and  that  Government  denied 
all  liability  for  them,  *  *  *  finally  the  United  States  intervened  and  by  prose- 
cuting a  war  against  Spain  compelled  her  to  recognize  the  claims  and  to  pay  them. 
(Page  5. )  It  has  l^een  admitted  that  there  were  valid  claims.  Simin  admitted  it  and 
paid  them  to  the  United  States.  ( Page  8. )  It  is  purely  a  domestic  question  betweea 
the  United  States  and  their  own  citizens  whose  money  the  United  States  have 
received.     (Page  18.) 
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And  in  reply  to  a  question  he  proceeded  to  state  the  principle  of 
adjudication  which  he  thought  should  govern  the  Commission,  namely, 
that  the  United  States  should  pay  because  "Spain  had  paid  the  claims 
by  the  cession  of  territory,  and  the  United  States  had  assumed  to  ad]u« 
dicate  and  settle  them,  which  means  pay  them." 

Note  7. — U.  S.  Claims  Not  Grounds  for  Going  to  War. 

Extract  frmn  brief  of  Ship7nan  i&  Larocqiie  of  Feb  wary  28^  1903^ 

page  SJ^.. 

Our  claims  for  indemnity  were  not  a  professed  ground  for  the  late  war,  the  acts  of 
Spain  which  gave  rise  to  such  claims  having  been  confessedly  violations  of  our  treaty 
rights.  The  prevention  oi  further  violations,  however,  and  of  the  total  destruction  of 
American  interests  in  Cuba  was  a  professed  ground  of  our  armed  intervention. 

Note  8. — The  United  States  Never  Asserted  that  the  Claims 

WERE  Good  Claims. 

Secretary  Olney,  as  has  been  seen,  expressly  refrained  from  assert- 
ing the  justice  of  any  one  of  the  claims.  The  subsequent  general 
allusions  to  the  claims  in  the  course  of  the  events  recited  in  the  text  of 
this  opinion  could  not  by  any  possibiliti^  be  construed  as  assertions  by 
the  United  States  or  admissions  by  Spain  that  all  the  claims  were  good. 
The  most  liberal  inference  could  only  be  that  we  asserted  that  some  of 
them  were  good,  and  that  Spain  admitted  that  ^w/v^  of  them  were  good. 
Thereupon  all  claims  were  released,  and  the  Ignited  States  undertook 
by  adjudication  to  find  out  what  were  good  and  what  were  bad,  and  to 
pay  the  good  claims  only.  This  undertaking  of  adjudication  is  now 
going  foi-ward. 

Note  9. — The  Caldera  Case. 

None  of  the  cases  now  before  this  Commission  are  like  that  of  the 
Caldera  (15  Ct.  Clainjs,  546;  16  Ct.  Claims,  635),  which  has  been  often 
cited  to  us  and  much  commented  upon.  On  October  7,  1854,  the 
Chilean  bark  Caldera^  having  on  board  merchandise  l>elonging  to  citi 
zens  of  the  United  States,  sailing  from  Hongkong  for  San  Francisco, 
encountered  a  typhoon,  which  badly  strained  the  vessel,  brought  on 
leaking,  and  caused  other  damages,  so  that  she  sought  shelter  in  a  Chi- 
nese bay,  where  she  was  seized  by  Chinese  pirates,  plundered  of  the 
eflPects  on  board,  and  set  on  fire.  On  account  of  the  Caldera  claims 
and  other  claims  China  was  compelled  by  the  pressure  of  the  United 
States  to  pay  the  gross  sum  of  about  $750,000;  a  convention  of  Novem- 
ber 8,  1858,  was  made,  which  was  ratified  by  an  act  of  Congress  of 
March  3,  1859  (11  Stats.,  408),  and  it  was  provided  that  commissioners 
should  be  appointed  to  receive  and  examine  all  claims  which  may  be 
''  presented  to  them  under  the  said  convention,  according  to  the  pro- 
visions of  the  same,  the  principles  of  justice,  and  international  law.'' 
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The  Commission  held  that  China  was  liable  for  the  piratical  acts, 
that  the  Caldera  claims  were  just,  and  allowed  40  per  cent  of  the 
several  claims  and  disallowed  the  remaining  60  per  cent  on  the  ground 
that  prior  toi  the  acts  of  piracy  both  vessel  and  cargo  had  been  dam- 
aged to  the  extent  of  60  per  cent  by  perils  of  the  sea — which  40  per 
cent  was  duly  paid.  Nineteen  years  later,  on  June  19,  1878,  Congress 
passed  an  act  (20  Stats.,  171)  authorizing  any  person  holding  or  making 
any  claim  upon  the  balance  of  the  fund  for  loss  sustained  by  the  plun- 
der and  destruction  of  the  Caldei^a  to  bring  suit  in  the  Court  of 
Claims,  and  the  court  was  authorized  to  ^'  hear  and  determine  such 
claim  or  demand  according  to  the  principles  of  justice  and  interna- 
tional law.''  The  Court  of  Claims,  upon  suits  brought  by  the  Cald^a 
claimants  to  recover  the  60  per  cent  which  had  been  withheld  decided 
(by  Drake,  C.  J.)  as  follows: 

Whether  acconlhig  to  international  law  the  claimants  liad  in  the  first  instance  valid 
claims  against  China  for  the  loss  and  destruction  of  the  Caldera  we  do  not  consider  an 
open  question  as  between  the  United  States  and  these  claimants. 

The  reasons  given  for  this  conclusion  were 

(1)  That  the  President  had  examined  the  claims  "and  had  not  only  decided  that 
they  were  just  claims  against  China,  but  had  ordered  a  peremptory  demand  upon 
China  for  their  settlement." 

(2)  That  China  "had  acknowledged  her  international  liability"  for  the  claims, 
and  had  paid  $750,000  "in  full  liquidation  of  all  claims  of  American  citizens,"  "speci- 
fying none,  but  paying  a  gross  sum  which  the  United  States  received,  and  undertook 
to  ascertain,  determine,  and  satisfy  out  of  that  sum  all  claims  of  American  citizens 
against  China." 

(3)  That  the  Board  of  Commissioners  was  required  to  examine  claims  "acconling 
to  the  primnples  of  international  law;"  and  the  United  States  declare<l,  by  the  law 
under  which  it  was  appointed,  that  its  decision  on  all  claims  brought  before  it  should 
be  final.  In  every  case  presented  to  it  the  initial  and  fundamental  question  was 
whether,  at^conling  to  inteniational  law,  the  claim  was  a  legitimate  one  agaim^ 
(^hina.  That  question  the  board  decided  in  favor  of  each  of  the  claims,  of  which 
those  now  before  us  were  a  part,  except  that  of  Captain  Rooney;  and  we  are  satis- 
fied that  it  would  have  allowed  them  in  their  entirety,  if  the  commissioners  had  not, 
ui)on  what  they  regarded  as  sutficient  evidence,  deemed  it  their  duty  to  disallow  60 
per  cent  of  them,  because  of  damage  by  j)erils  of  the  sea,  sustained  before  the  loss 
and  destruction  of  the  Caldera  by  the  pirates. 

Therefore,  by  the  diplomatic  act  of  the  United  States,  by  that  of  China,  and  by  the 
action  of  the  board,  we  consider  the  original  liability  of  China,  according  to  inter- 
national law,  for  the  Caldera  claims,  a  point  settled,  and  not  now  reexaminable  here. 

But  the  act  under  which  we  are  now  proceeding  seems  ta  us,  in  itself,  when  con- 
sidered in  connection  with  all  the  circumstances,  to  be  a  recognition  of  the  validity, 
under  international  law,  of  those  claims.  As  before  suggested,  that  act  was  passed 
with  full  knowledge  on  the  part  of  Congress  of  ever)'  fact  which  ever  transpired  in 
regard  to  them.  The  diplomatic  correspondence  about  them,  the  positions  respec- 
tively taken  by  our  Government  and  that  of  China  concerning  them,  the  action  of 
the  board,  all  were  as  well  known  to  Congress  when  it  passed  the  act  as  they  are  to  ue 
to-day,  and  is  it  at  all  supposable  that  that  body  could  not  see  as  clearly  as  the  Presi- 
dent did  in  1855  that  the  claims  of  these  parties  were,  according  to  international  law. 
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legitimate  claimp  against  China?  And  if  Congress  had  not  so  considered  them,  is  it 
conceivable  that  the  door  of  this  court  would  have  been  opened  for  their  presentation 
here? 

It  is  no  answer  to  this  to  point  to  the  words  of  the  statute  requiring  us  to  hear  and 
determine  these  claims  ** according  to  international  law.*'  That  was  but  a  continu- 
ance, in  terms,  of  the  rule  of  decision  prescribed  by  the  act  of  1859.  In  view  of  the 
possibility  of  new  claims  being  presented,  on  account  of  the  Caldera^s  destruction, 
which  had  not  been  brought  before  the  board,  it  was  eminently  proper  that  every 
snch  claim  should  be  subjected  to  the  same  rule  of  decision  that  had  been  applied  to 
those  upon  which  the  board  had  previously  passed;  but  it  could  not  be  supposed 
necessary  to  apply  that  test  a  second  time  to  the  claims  which  the  board  had  allowed 
in  part;  for  that  partial  allowance  was  as  dear  a  determination  of  the  original 
liability  of  China  as  if  the  whole  amount  demanded  had  been  allowed. 

iSo,  in  any  and  every  view  of  the  matter,  it  seems  to  us  beyond  reasonable  doubt 
that  the  question  of  the  original  liability  of  China  on  account  of  the  destruction  of 
the  Caldera  has  been  every  way  decided  against  China  by  both  the  executive  and 
legislative  departments  of  our  Government,  and,  as  to  claims  partially  allowed  by 
the  board,  can  not  be  now^  raised  in  this  court. 

Further  referring  to  the  language  of  the  act  of  Congress,  the  Chief 
Justice  says: 

These  comprehensive  tenns,  taken  in  connection  with  the  fact  that  it  was  well 
known  to  Congress  when  it  passed  the  act  that  all  the  claims  now  sued  on  had  been 
before  the  board,  and  that  40  per  cent  of  them  had  been  allowed  and  paid  and  60 
per  cent  disallowed,  lead  us  to  the  conclusion  that  it  was  the  intention  of  Congress 
to  grant  these  claimants  a  rehearing  before  this  court  as  to  the  disallowed  60  per 
cent,  for  otherwise  the  act  refers  nothing  whatever  to  us. 

Thereupon  the  court,  proceeding  to  consider  only  the  question  what 
was  the  value  of  the  Caldera  and  her  cargo  and  effects  when  she  sailed 
and  what  damage  she  sustained  by  the  perils  of  the  sea  before  capture, 
decided  that  according  to  the  findings  of  the  old  board  in  China  there 
was  no  evidence  as  to  the  amount  of  such  sea  damage,  and  therefore 
the  court  allowed  to  the  claimants  the  iM)  per  cent  which  the  board 
had  disallowed. 

Chief  Justice  Drake's  opinion  was  concurred  in  by  Justices  Nott  and 
Hunt.  Mr.  Justice  J.  C.  Bancroft  Davis  dissented  in  a  full  and  elah- 
oi-ate  opinion,  concurred  in  by  Mr.  Justice  Richardson.  The  case  went 
to  the  Supreme  Court,  where  the  justices  were  equally  divided  in 
opinion,  and  therefore  the  decision  of  the  Court  of  Claims  stood  for 
the  benefit  of  the  claimants. 

Five  years  later,  by  act  of  March  3,  1885  (23  Stat,  436),  the  United 
States  returned  to  China  the  $583,400.90  which  we  had  excessively 
exacted  of  her,  less  the  further  sum  of  $130,000  arbitrarily  deducted 
to  pay  the  executor  of  one  Charles  E.  Hill  for  the  use  and  loss  of  the 
steamer  Keorgeor  in  1853. 

The  dissenting  opinion  by  Mr.  Justice  J.  C.  Bancroft  Davis  concludes 
as  follows: 

1.  That  the  executive  and  legislative  branches  of  the  Government  have  (each  by 
separate  action)  indicated  an  opinion  that  the  Chinese  indemnity  fund  l>elong9  to 
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China,  except  as  to  claims  for  which  China  was  internationally  responsible  under 
the  provisions  of  the  treaty  of  1844  and  the  claims  convention  of  November,  1848. 

2.  That  China  was  not  internationally  liable  for  the  acts  of  the  pirates  at  Koelan. 

8.  That  if  so  liable,  it  was  liable  only  for  the  value  of  the  property  at  the  time  of 
its  seizure  by  the  pirates. 

4.  That  that  value  was  proved  to  the  satisfaction  of  the  commissioners  who  were 
authorized  to  audit  it. 

5.  That  their  audit  was  approved  by  the  diplomatic  representative  of  the  United 
States  and  became  an  ** award"  under  the  statute  of  1859. 

6.  That  in  proceedings  under  the  act  of  1878  the  claimant-?  can  refer  to  that  award 
to  prove  their  title  to  the  property  seized  and  its  forcible  capture,  and  that  without 
such  reference  there  is  no  evidence  of  title  in  the  record  or  findings. 

7.  That  the  claimants  having  proved  affirmatively  that  all  the  property  had 
suffered  sea  damage  before  its  arrival  at  Koelan,  the  burden  of  proof  is  on  them  to 
show  the  amount  of  that  injury,  if  they  rely  upon  the  policies  and  invoices  as* 
evidences  of  value. 

8.  That  the  award  is  prima  facie  evidence  to  prove  the  value  of  the  property  at 
the  time  of  the  seizure,  and  that  it  is  collaterally  supported  by  other  facts  in  the 
findings  and  in  official  documents  printed  by  order  of  Congress. 

9.  That  no  other  evidence  as  to  the  value  of  the  property  at  the  time  of  the  seizure 
being  offered  by  the  claimants  under  the  provisions  of  the  act  of  1878,  the  award  is 
conclusive  on  that  point. 

10.  That  the  awards  which  were  favorable  to  the  claimants  were  right  as  to  amounts; 
or  if  there  was  any  error  it  was  in  their  favor. 

11.  That  the  representative  of  Rooney  can  not  recover,  because  China  was  not 
responsible  for  his  losses. 

It  is  apparent  from  the  foregoing  examination  of  the  Caldera  case 
that  it  imposes  no  obligation  upon  this  Commission  in  connection  with 
the  pending  claims.  The  two  peculiar  facts  upon  which  the  Court 
of  Claims  mainlj-  rested — (1)  the  prior  adjudication  of  the  board  in 
China,  and  (2)  the  evident  purpose  of  the  new  act  of  Congress —suffi- 
ciently differentiate  the  Caldera  claims  from  the  present  questions. 
There  are  other  differences. 

Note  10. — International  Law\     How  Ascertained. 

In  the  Paquet^  Habana,  175  U.  S.,  700,  Mr.  Justice  Gray  cites  the 
following  authorities  to  show  what  the  court  considers  international 
law  to  be: 

International  law  is  part  of  our  law,  and  must  be  ascertaineii  and  adniinu^tered  by 
the  courts  of  justice  of  appropriate  jurisdiction,  as  often  as  questions  of  right  depend- 
ing \\\K>n  it  are  duly  presented  for  their  determination.  For  this  purjKJse,  where 
there  is  no  treaty  and  no  controlling  executive  or  legislative  act  or  judicial  decision, 
resort  must  be  had  to  the  customs  and  usages  of  civilized  nations;  and,  as  evidence 
of  these,  to  the  works  of  jurists  and  commentators,  who  by  years  of  lalwr,  research, 
and  experience  have  made  themselves  peculiarly  well  acquainted  with  the  subjects 
of  which  they  treat.  Such  works  are  resorted  to  by  judicial  tribunals,  not  for  the 
speculations  of  their  authors  concerning  what  the  law  ought  to  be,  but  for  the  trust- 
worthy evidence  of  what  the  law  really  is.  Hilton  v.  Gnyot  (159  U.  S.,  113,  U>3, 164, 
214,  215). 
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Wheaton  places,  among  the  principal  sources  of  international  law,  **  Text-writers 
of  authority,  showing  what  ip  the  approved  usage  of  nations,  or  the  general  opinion 
respecting  their  mutual  conduct,  with  the  definitions  and  modifications  introduced 
by  general  consent.*'  As  to  these  he  forcibly  observes:  '*  Without  wishing  to  exag- 
gerate the  importance  of  these  writers,  or  to  substitute,  in  any  case,  their  authority 
for  the  principles  of  reason,  it  may  be  aflirmed  that  they  are  generally  impartial  in 
their  judgment.  They  are  witnesses  of  the  sentiments  and  usages  of  civilized 
nations,  and  the  weight  of  their  testimony  increases  every  time  that  their  authority 
is  invoked  by  statesmen,  and  every  year  that  passes  without  the  rules  laid  down  in 
their  works  being  impugned  by  the  avowal  of  contrary  principles."  (Wheaton's 
International  Law  (8th  ed. ),  sec.  15.) 

Chancellor  Kent  says:  **  In  the  absence  of  higher  and  more  authoritative  sanctions, 
the  ordinances  of  foreign  States,  the  opinions  of  eminent  statesmen,  and  the  wTit- 
ings  of  distinguished  jurists  are  r^rarded  as  of  great  consideration  on  questions  not 
settled  by  conventional  law.  In  cases  where  the  principal  jurists  agree,  the  presump- 
tion will  be  very  great  in  favor  of  the  solidity  of  their  maxims;  and  no  civilized 
nation  that  does  not  arrogantly  set  all  ordinary  law  and  justice  at  defiance  will  ven- 
ture to  disregani  the  uniform  sense  of  the  established  writers  on  international  law.' 
(1  Kent  Com.,  18.) 

Halleck's  International  Law,  vol.  1,  page  57,  section  20: 

The  history  of  transactions  relating  to  the  intercourse  of  States,  both  in  pe&ce  and 
war,  is  one  of  the  most  faithful  sources  of  international  law.  What  is  called  the  vol- 
untary or  positive  law  of  nations  is  mainly  derived  from  usage  and  custom,  and  to 
determine  these  we  must  have  recourse  to  the  history  of  what  has  passed  from  time  to 
time  an;ong  the. several  nations  of  the  world;  not  that  history  will  afford  us  the  record 
of  any  constant  and  uninterrupted  practice,  but  because  we  shall  there  find  what  has 
been  generally  approved  and  what  has  been  generally  condemned  in  the  variable 
and  contradictory  practice  of  nations;  "for,"  in  the  words  of  Grotius,  "such  a  uni- 
versal approbation  must  arise  from  some  universal  principle,  and  this  universal  prin- 
ciple can  be  nothing  else  but  the  common  sense  or  reason  of  mankind." 

In  the  Scotia  (81  U.  S.,  170) — a  collision  case  decided  in  1871 — the 
court  (by  Mr.  Justice  Strong)  say: 

Undoubtedly  no  single  nation  can  change  the  law  of  the  sea.  That  law  is  of 
universal  obligation,  and  no  statute  of  one  or  two  nations  can  create  obligations  for 
the  world.  Like  aH  the  laws  of  nations,  it  rests  upon  the  common  consent  of  civ- 
ilized communities.  It  is  of  force,  not  because  it  was  prescribed  by  any  superior 
power,  but  because  it  has  been  generally  accepted  as  a  rule  of  conduct.  Whatever 
may  have  been  its  origin,  whether  in  the  usages  of  navigation,  or  in  the  ordinances 
of  maritime  states,  or  in  both,  it  has  be(H)me  the  law  of  the  sea  only  by  the  concur- 
rent sanction  of  those  nations  who  may  be  said  to  constitute  the  commercial  world. 
Many  of  the  usages  which  prevail,  and  which  have  the  force  of  law,  doubtless 
originated  in  the  positive  prescriptions  of  some  single  state,  which  were  at  first  of 
limited  effect,  but  which  when  generally  accepted  became  of  universal  obligation. 
The  Rhodian  law  is  supposed  to  have  been  the  earliest  system  of  marine  rules.  It 
was  a  code  for  Rhodians  only,  but  it  soon  became  of  general  authority  because 
accepter]  and  assented  to  as  a  wise  and  desirable  system  by  other  maritime  nations. 

The  same  may  be  said  of  the  Amalphitan  table,  of  the  ordinances  of  the  Ilanseatic 
League,  and  of  parts  of  the  marine  ordinances  of  Ix)uis  XIV.  They  all  became  the 
law  of  the  sea,  not  on  account  of  their  origin,  but  by  reason  of  their  acceptance  as 
such.  And  it  is  evident  that  unless  general  assent  is  efiicacious  to  give  sanction  to 
international  law,  there  never  can  be  that  growth  and  development  of  maritime  rules 
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which  the  constant  changes  in  the  instrument*!  and  necessities  of  navigation  require. 
Changes  in  nautical  rules  have  taken  place.  How  have  they  been  accomplished,  if 
not  by  the  concurrent  assent,  express  or  understood,  of  maritime  nations?  When, 
therefore,  we  find  such  rules  of  navigation  as  are  mentioned  in  the  British  orders  iii 
council  of  January  9,  1863,  and  in  our  act  of  Congress  of  1864  accepted  as  obligatory 
rules  by  more  than  thirty  of  the  principal  commercial  states  of  the  world,  including 
almost  all  which  have  any  shipping  on  the  Atlantic  Ocean,  we  are  constrained  to 
regard  them  as  in  part  at  least,  and  so  far  as  relates  to  these  vessels,  the  laws  of  the 
sea,  and  as  having  been  the  law  at  the  time  when  the  collision  of  which  the  libelants 
complain  took  place.  This  is  not  giving  to  the  statutes  of  any  nation  extra  territorial 
effect.  It  is  not  treating  them  as  general  maritime  laws,  but  it  is  recognition  of  the 
historical  fact  that  by  common  consent  of  mankind  these  rules  have  been  acquiesceti 
in  as  of  general  obligation. 

Note  11. —Claimants'  View  that  All  Claims  Must  be  Paid. 

The  duties  of  thin  honomble  Commission  are  confined  to  the  con- 
sideration of  three  things:  (1)  The  citizenship  of  the  claimants;  (2)  the 
fact  of  the  loss  and  injur}';  (3)  the  amount  and  extent  of  the  damage 
and  injury  suffered.     (Brief  of  Messrs.  Webb  &  Walton,  p.  13.) 

Note  12. — Citation  in  Text  is  from  Brief  of  Herbert  &  Micjou* 
February  7,  1903,  paije  2. 

Note  13.     Citation  in  Text  is  b^rom  Brief  of  Herbert  &  Micou. 
February  7,  1903,  page  2. 

Note  14.— Claimants'  Contention  that  the  Result  of  the  War 
Compels  Spain  to  Pay  all  Clahhs. 

Eu't  met  from  hvief  of  ITerhert  cf-  Mwou^  P^<J^  ^• 

Our  contention  is  that  it  was  the  proper  function  of  the  President  to  lw>k  after 
and  care  for  the  interests  of  American  citizens  in  Cuba  during  the  insurrection;  that 
it  was  for  him  to  announce  to  the  Spanish  authorities  the  degree  and  meiisure  of 
protei'tion  which  this  Government  claimed  should  l)e  extended  to  our  citizenn  and 
their  property  in  Cuba.  That  whatever  claims  of  right  are  found  t^>  have  been 
deliberately  and  carefully  put  forward  by  the  Executive  Department  of  the  Govern- 
ment are  to  be  considered  as  claims  insisted  ujwn  by  the  Government  of  the  United 
States.  That  the  judgment  of  the  Executive  Department  as  to  the  status,  under  the 
rules  of  international  law,  of  the  insurrectionists  in  Cuba  is  conclusive.  That  the 
judgment  of  the  President  and  of  Congress  that  the  war  waged  by  the  Spanish 
authoritiei^  against  the  insurrectionists  «;(w  ouUtkle  the  jmle  of  civilized  vxirfare,  and 
therefore  not  to  be  judified  by  the  rules  of  international  law,  is  also  conclusive.  That  the 
motives  avowed  and  recitals  of  fact  by  the  President  in  his  message,  and  by  the 
Congress  of  the  United  States  in  their  joint  resolution,  as  reasons  for  inter\-ention 
in  Cuba  are  beyond  criticism  by  this  Commission,  which  can  render  no  judgment 
the  effect  of  which  would  be  to  impugn  or  confute  any  of  such  statements.  And, 
finally,  that  this  Commission  certainly  must  judicially  take  notice  that  the  result 
of  the  Si^nish-American  war,  in  so  far  as  not  modified  by  the  treaty  of  Paris,  \^*ai?  a 
vindication  of  the  American  case  against  Cuba  as  it  stands  of  record.  War  settle*! 
all  the  questions  involved. 
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Ptr  C(mtra,—\x\  the  brief  of  Shipman  &  Larocque,  of  February  28, 
11WJ3,  page  32,  it  is  said: 

The  principle  of  liability  involved  in  these  flainis  was  not  an  issue  of  the  late  war» 
and  the  right  of  the  present  claimants  to  recover  does  not  depend  upon  the  arbitra- 
ment of  the  war.  The  principles  upon  which  the  present  claims  are  based  became 
binding  as  rule**  of  intematicmal  law  before  that  conflict  had  commenced. 

Note   15. — Claimants'   Contention   that   Commission   is  Conclu- 
sively Bound  by  Action  of  l^NITEl)  States  Executive. 

Mr.  Carlisle,  in  his  oral  argument  of  June  2,  1902,  page  24,  says: 

This  tribunal  is  lx)und  not  only  by  the  conclusions  reache<l  by  the  political 
department  of  the  (Jovernment  concerning  its  relations  with  foreign  States  and  with 
insurgents  in  foreign  States,  but  it  is  also  lx)und  by  every  fact  upon  which  the  politi- 
cal department  of  the  (iovernment  based  its  conclusions.  I  think  that  this  is  per- 
fectly sound,  because  if  the  court  can  reexamine  the  fact«  upon  which  the  political 
department  based  it**  conclusions,  it  can  also  reexamine  the  conclusions  and  deter- 
mine whether  they  were  correct  or  not.  It  would  not  reexamine  the  facts  upon 
which  the  political  department  based  its  c^onclusions  and  act**  simply  as  a  matter  of 
curiosity,  but  if  done  at  all  it  must  be  done  for  some  purpose,  and  that  purpose  could 
only  be  to  see  whether  the  conclusions  were  or  were  not  correct,  something  which 
no  court  sitting  in  this  country  has  a  right  to  do. 

Kdivaei  from  Irrtvf  of  Slifprna))  tt*  Larorqiie  of  Ft-^Kctry  ^<V,   1903^ 

page  Jo. 

This  Commission,  having  been  authorized  and  directed  by  Congress  to  apply  to 
the  present  claims  the  niles  of  international  law,  is  bound  to  apply  those  rules  which 
are  properly  applicable  thereto;  in  other  words,  the  rules  which  the  political  depart- 
ment of  the  Government  have  declared  to  be  controlling. 

The  eloquent  counsel  for  claimants  who  spoke  on  January  31,  1908, 
in  his  announcement  that  Mr.  McKinley's  statement  that  concentration 
was  not  civilized  warfare,  was  a  conclusive  declaration  of  a  principle 
of  international  law  applied  to  facts  which  could  never  thereafter  be 
disputed,  calls  the  statement  an  incubus  upon  the  counsel  for  the  Gov- 
ernment, and  felicitously  triumphs  over  them  thus:  ^^  It  confronts 
them  like  Banquo's  ghost,  and  will  not  down;  disturbs  their  rest  as 
the  slumbers  of  Richard  were  disturbed  by  the  spirits  of  his  victims; 
as  Sinbad,  with  the  old  man  of  the  sea;  they  can  not  shake  it  off." 

XoTK  IH.— Mr.  Paul  Fuller's  Argument  of  Jan.  31,  1902,  page  38. 
Note  17. — Concurrent  Resolution  of  Congress,  1896. 

Revived  by  the  Saiate.  (the  House  of  Jiejyresentativeii  concurring  therein) ^  That  in  the 
opinion  of  Congress  a  condition  of  public  war  exists  between  the  (jovemment  of  Spain 
and  the  government  proclaimed  and  for  some  time  maintained  by  force  of  arms  by 
the  people  of  Cuba;  and  that  the  United  States  of  America  should  maintain  a  strict 
neutrality  between  the  contending  po^^ers,  according  to  each  all  the  rights  of  bel- 
ligerents in  the  ports  and  territory  of  the  United  Staten.     Jiexohed  further^  That  the 
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friendly  offices  of  the  United  States  should  be  offered  by  the  President  to  the  Spanish 
(xovernment  for  the  recognition  of  the  independence  of  Cuba. 

SencUe.— Vote  in  Senate,  February  28,  1896— Yeas  64,  nays  6.  (Record,  vol.  28, 
p.  2257.) 

Home. — Cuba  resolutions.  Record,  vol.  28,  p.  3627.  April  6,  1896.  Vote  on  con- 
ference report  in  House — Yeas  ^47 j  nays  S7. 

Secretary  Olne}'  took  strong  ground  against  the  implication  that  this 
concurrent  resolution  of  Congress  ought  to  have  any  influence  with 
President  Cleveland  while  making  his  decision  not  to  recognize  the 
belligerenc}'  of  the  Cuban  Republic,  and  in  a  newspaper  interview  he 
stated  that  the  recognition  of  a  new  nation  was  the  prerogative  of  the 
President  alone  and  none  of  the  business  of  Congress.  It  was  not  clear 
whether  he  meant  not  only  that  Congress  could  do  nothing  toward 
recognition  by  a  concurrent  resolution  not  pre.sented  to  the  President 
but  also  that  such  a  resolution  would  be  ineffectual  even  if  passed  by 
Congress  over  a  Presidential  veto.  If  he  meant  to  assert  the  latter 
proposition,  the  writer  of  the  present  opinion  maintains  that  he  was 
clearly  mistaken.  The  Constitution  is  explicit  on  this  point.  After 
enumerating  17  special  powers  of  Congress  it  says: 

18.  To  make  all  laws  which  shall  be  necessar}'  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers,  and  all  other  powers  vested  by  this  Constitution  in  the 
Government  of  the  Tnited  States,  or  in  any  department  or  officer  thereof. 

It  is  diflicult,  against  the  broad  language  of  this  section,  to  seriously 
contend  that  the  exercise  of  all  the  powers  of  the  Government,  includ- 
ing those  of  the  President,  is  not  subject  to  regulation  and  control  by 
laws  of  Congress  duh^  enacted; — and  any  law  may  be  enacted  over  a 
veto  from  the  President  by  a  two-thirds  vote,  and  then  the  Constitution 
sa\\s  '*it  shall  become  a  law." 

The  powers  of  government  specifically  granted  to  the  President  are 
only  four:  (1)  To  command  the  Army  and  Navy;  (2)  to  grant  pardons; 
(3)  to  make  treaties,  two-thirds  of  the  Senate  concurring;  and  (4)  to 
make  appointments  to  office,  and  beyond  such  service  he  is  only  to 
take  care  that  the  laws  be  faithfully  executed.  To  what  extent  the 
exercise  of  the  four  powers  above  named  may  be  regulated  and  con- 
trolled by  law  without  the  laws  being  declared  unconstitutional  by  the 
Supreme  Court  is  not  fully  settled.  But  there  should  be  little  doubt 
that  if  the  President  were  to  recognize  a  new  foreign  state  Congress 
could  by  law  reverse  that  recognition  and  command  the  President  to 
make  a  different  recognition,  and  a  fortiori  it  might  recognize  a  new 
state  which  he  recused  to  recognize.  Our  marvelous  Constitution  was 
wisely  so  framed  as  to  guard  against  excessive  and  tyrannical  executive 
power,  of  which  the  colonies  had  seen  enough  in  old  England  and  felt 
enough  in  new  America.  Soon,  it  is  to  be  hoped,  Americans  will  dis- 
regard recent  tendencies  and  accept  the  fact  that,  subject  only  to  the 
appropriate  judicial  restmint,  the  ultimate  sovereignty  of  the  United 
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States  is  vested  in  the  Congress,  acting  by  paramount  laws  passed  with 
the  approval  of  the  President,  or  without  his  approval  by  a  two-thirds 
vote. 

Note  18. 

Chief  Justice  Fuller  states  the  dissent  to  be  because  the  dissenting 
judges  differ  as  to  the  international  rule  relative  to  tishing  vessels. 
He  says: 

This  court  holds  otherwise,  not  l)ecau8e  such  exemption  is  to  be  found  in  any 
treaty,  legislation,  proclamation,  or  instruction  granting  it,  but  on  the  ground  that 
the  vessels  were  exempt  by  reason  of  an  established  rule  of  international  law  appli- 
cable to  them  which  it  is  the  duty  of  the  court  to  enforce.  I  am  unable  to  conclude 
that  there  is  any  such  established  international  rule,  or  that  this  court  can  properly 
revise  action  which  must  be  treated  as  having  l^een  taken  in  the  ordinary  exercise 
of  discretion  in  the  conduct  of  war. 

Note  19. 

It  will  be  interesting  to  all  who  desire  to  pursue  this  question  further 
than  the  text  of  this  opinion  carries  it  to  read  in  addition  to  Lord 
Stowell's  words  in  the  case  of  the  Maria  (1)  his  utterance  in  1799  in 
the  Flad  Oyen  case;  (2)  his  justification  of  his  enforcement  in  1811  of 
the  British  orders  in  council  in  the  Fox  case;  (3)  the  criticisms  of  the 
Edinburgh  Review,  which  are  herewith  given;  (4)  some  observations 
of  SirTravers  Twiss,  and  (5)  some  remarks  of  General  Halleck  (1  Int. 
Law,  58). 

In  the  case  of  the  Fhid  Oyen^  on  January  16,  1799  (1  C.  Robinson, 
141),  Sir  William  Scott  says: 

It  is  my  duty  not  to  admit  that  because  one  nation  has  thought  proper  to  depart 
from  the  common  usage  of  the  world  and  to  meet  the  notice  of  mankind  in  a  new 
and  unprecedented  manner  that  I  am  on  that  account  under  the  necessity  of 
acknowledging  the  efficacy  of  such  a  novel  institution  merely  because  general  theory 
might  give  it  a  degree  of  countenance  independent  of  all  practice  from  the  earliest 
history  of  mankind.  The  institution  must  conform  to  the  text  law,  and  likewise  to 
the  constant  usage  of  the  matter;  and  when  I  am  told  that  before  the  present  war 
no  sentence  of  this  kind  has  ever  been  produced  in  the  annals  of  mankind,  and  that 
it  is  produced  by  one  nation  only  in  this  war,  I  require  nothing  more  to  satisfy  me 
that  it  is  the  duty  of  this  court  to  reject  such  a  sentence  as  inadmissible.  More  must 
be  proved;  it  must  be  shown  that  it  is  conformable  to  the  usage  and  practice  of 
nations.     (P.  140.) 

In  the  case  of  Fox  and  others  in  1811  (Dr.  Thomas  Edwards's  Book 
of  Admiralty  Reports  of  Sir  William  Scott's  decisions,  published  in 
1815,  p.  311)  an  American  vessel  had  been  taken  in  1810  on  a  voy- 
age from  Boston  to  Cherbourg,  and  the  captors  contended  that  the 
ship  and  cargo  being  destined  to  a  port  in  France  were  liable  to  con- 
fiscation under  the  English  orders  in  council  of  April  26,  1809;  the 
defense  being  that  the  orders  were  extinct,  having  been  retaliatory 
S.  Doc.  25 10 
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and  France  having  retracted  her  measures  which  had  provoked  the 
orders.     The  prize  court  condemned  the  ship  by  reason  of  a  lack  of 
evidence  that  France  had  retracted  her  decrees. 
Sir  William  Scott  said: 

In  the  course  of  the  discussion  a  question  has  been  started,  What  would  be  the 
duty  of  the  court  under  orders  in  council  that  were  repugnant  to  the  law  of  nation?*? 
It  has  been  contended  on  one  side  that  the  court  would  at  all  events  be  bound  to 
enforce  the  orders  in  council;  on  the  other,  that  the  court  would  be  Iwund  to  apply 
the  rule  of  the  law  of  nations  adapted  to  the  particular  case,  in  disregard  of  the 
orders  in  council.  I  have  not  observed,  however,  that  these  orders  in  council,  in 
their  retaliatory  character,  have  been  described  in  the  argument  as  at  all  repugnant 
to  the  law  of  nations,  however  liable  to  be  so  described  if  merely  original  and  abstract. 

And  therefore  it  is  rather  to  correct  possible  misapprehension  on  the  subject  than 
from  the  sense  of  any  obligation  which  the  present  discussion  imposes  upon  me,  that 
I  observe  that  this  court  is  bound  to  administer  the  law  of  nations  to  the  subjects  of 
other  countries  in  the  different  relations  in  which  they  may  be  placed  toward  this 
country  and  its  government.  This  is  what  other  countries  have  a  right  to  demand 
for  their  subjects,  and  to  complain  if  they  receive  it  not.  This  is  its  unwritten  law, 
evidenced  in  the  course  of  its  decisions,  and  collected  from  the  common  usage  of 
civilized  states.  At  the  same  time  it  is  strictly  true  that  by  the  constitution  of  this 
country  the  king  in  council  possesses  legislative  rights  over  this  court,  and  has  power 
to  issue  orders  and  instructions  which  it  is  bound  to  obey  and  enfori»e;  and  these 
constitute  the  written  law  of  this  court.  These  two  propositions — that  the  court  ia 
bound  to  administer  the  law  of  nations,  and  that  it  is  bound  to  enforce  the  king's 
orders  in  council — are  not  at  all  inconsistent  with  each  other,  because  these  orders 
and  instructions  are  presumed  to  conform  themselves,  under  the  given  circumstances, 
to  the  principles  of  its  unwritten  law.  They  are  either  directory  applications  of  those 
principles  to  the  cases  indicated  in  them — cases  which,  with  all  the  facts  and  circum- 
stances belonging  to  them,  and  which  constitute  their  legal  character,  (»ould  be  but 
imperfectly  known  to  the  court  itself — or  they  are  positive  regulations,  consistent  ^ith 
those  principles  applying  to  matters  which  require  more  e.xact  and  definite  rules  than 
those  general  principles  are  capable  of  furnishing. 

The  constitution  of  this  court  relatively  to  the  legislative  power  of  the  king  in 
council,  is  analogous  to  that  of  the  courts  of  common  law  relatively  to  that  of  the 
parliament  of  this  kingdom.  Thase  courts  have  their  im written  law,  the  approve! 
principles  of  natural  reason  and  justice — they  have  likewise  the  written  or  statute 
law  in  acts  of  parliament,  which  are  directory  applications  of  the  same  principles  to 
particular  subjects,  or  positive  regulations  consistent  with  them,  upon  matters  which 
would  remain  too  much  at  large  if  they  were  left  to  the  imperfect  imformation  which 
the  courts  could  extract  from  mere  general  speculations.  What  would  be  the  duty 
of  the  individuals  who  preside  in  those  courts  if  required  to  enforce  an  act  of  parlia- 
ment which  contradicted  those  principles,  is  a  question  which  I  presume  they  would 
not  entertain  a  priori,  because  they  will  not  entertain  a  priori  the  supposition  that 
any  such  will  arise.  In  like  manner  this  court  will  not  let  itself  loose  into  specula- 
tions as  to  what  would  be  its  duty  under  such  an  emergency,  because  it  can  not 
without  extreme  indecency,  presume  that  any  such  emergency  will  happen;  and  it 
is  the  less  disposed  to  entertain  them  l^ecause  its  own  obsen'ation  and  experience 
attest  the  general  confonnity  of  such  orders  and  instructions  to  its  principles  of 
unwritten  law.  In  the  particular  case  of  the  orders  and  instructions  which  give  rise 
to  the  present  question,  the  court  has  not  heard  it  at  all  maintained  in  argument 
that  as  retaliaiorii  orders  they  are  not  comfoi'mable  to  such  principles — for  rdfiliaUtr^ 
orders  they  (ire.  They  are  so  declared  in  their  own  language,  and  in  the  uniform 
language  of  the  government  which  has  established  them.     1  have  no  hesitation  in 
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saying  that  they  would  ceaae  to  be  just  if  they  ceased  to  be  retaliatory;  and  they 
would  cease  to  be  retaliatory  from  the  moment  the  enemy  retracts,  in  a  sincere  man- 
ner, those  measures  of  his  which  they  were  intended  to  retaliate. 

The  Edinburgh  Review  article  for  February,  1812,  volume  19,  page 
290,  on  ''  Disputes  with  America,"  quotes  from  Sir  William  Scott  in 
the  Flad  Oyen  case  as  follows  (p.  302): 

Sir  W.  Scott  combats  the  argument  that  the  practice  followed  in  some  instances 
by  Great  Britain,  of  condemning  prizes  in  neutral  ports,  could  ever  justify  France  in 
a  similar  proceeding.  *  *  *  It  is  monMrous  to  suppose  that,  because  one  country 
has  been  guilty  of  an  irregularity,  every  other  country  is  let  loose  from  the  law  of 
nations  and  is  at  liberty  to  assume  as  much  as  it  thinks  fit  (1  Rob.,  142) . 

The  Edinburgh  Review  article  (p.  309)  then  proceeds: 

The  prize  courts  are  understood  to  be  judicatures  which  decide  the  questions 
coming  before  them  according  to  the  principles  of  the  general  law  of  nations,  recog- 
nized all  over  the  civilized  world.  This  law  is  proverbially  the  same  in  every 
country,  like  that  of  nature,  non  est  alia  Romae^  alia  Athenis.  Were  it  otherwise, 
indeed,  there  could  be  no  such  thing,  and  to  speak  of  a  law  of  nations  would  be  a 
mockery.  Two  parties,  then,  come  before  such  a  court,  the  one  demanding  condem- 
nation of  a  vessel  or  cargo  seized  under  a  certain  order  of  council,  and  the  other 
resisting  the  demand  and  claiming  restitution.  What  questions  do  they  thus  raise 
for  adjudication?  First,  whether  the  order  in  council  was  consistent  with  or  repug- 
nant to  the  law  of  nations?  Next,  whether  the  seizure  was  made  within  the  terms 
of  the  order?  The  first  of  these  questions  is  to  the  full  as  material  as  the  second, 
because  the  court  must  decide  according  to  the  law  of  nations  and  distribute  equal 
justice  between  the  government  of  the  country  where  it  happens  to  sit  and  the 
governments  or  subjects  of  foreign  states,  and  the  order  being  in  truth  a  mere  act 
of  one  of  the  two  governments,  its  legality  is  a  question  for  the  court. 

Such  is  the  general  doctrine,  we  apprehend,  on  this  subject,  but  it  is  laid  down  so 
much  more  clearly  and  forcibly  by  the  celebrated  judge  to  whose  opinions  we  have 
so  often  referred  that  we  must  be  excused  for  calling  in  his  justly  revered  authority 
to  our  support.  We  allude  to  his  beautiful  judgment  in  the  famous  case  of  the 
Swedish  convoy  {The  Mana^  Paulseriy  June  11,  1799). 

Later  the  reviewer  says  (p.  315): 

How,  then,  can  the  court  be  said  to  administer  the  unwritten  law  of  nations 
between  contending  states  if  it  allows  that  one  government,  within  whose  territories 
it  ** locally  has  its  seat,"  to  make  alterations  on  that  law  at  any  moment  of  time? 
And  by  what  stretch  of  ingenuity  can  we  reconcile  the  position  that  the  court  treats 
the  English  Government  and  foreign  claimants  alike,  determining  the  cause  exactly 
as  it  would  if  sitting  in  the  claimant's  country,  with  the  new  position  that  the  Eng- 
lish Government  possesses  legislative  powers  over  the  court,  and  that  its  orders  are 
in  the  law  of  nations  what  statutes  are  in  the  body  of  mimicipal  law?  These  are 
questions  which,  we  believe,  the  combined  skill  and  address  of  the  whole  doctors  of 
either  law  may  safely  be  defied  to  answer. 

Again:  What  analogy  is  there  between  the  proclamations  of  one  belligerent  as 
relating  to  points  in  the  law  of  nations  and  the  enactments  of  statute  as  regarding 
the  common  law  of  the  land?  Were  there,  indeed,  any  general  council  of  civilized 
states — any  congress  such  as  that  fancied  in  Henry  IV's  famous  project  for  a  per- 
petual peace,  any  amphyctyonic  council  for  modem  Europe — its  decisions  and  edicts 
might  bear  to  the  established  public  law  the  same  relation  that  statutes  have  to  the 
municipal  code,  because  they  would  be  the  enactments  of  a  common  head,  binding 
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on  and  acknowledged  by  the  whole  body.  But  the  edicts  of  one  state  in  questions 
between  that  state  and  foreign  powers,  or  between  that  state  and  the  subjects  of  for- 
eign powers,  or  between  those  who  stand  in  the  place  of  that  state  and  foreign  gov- 
ernments or  individuals,  much  more  nearly  resemble  the  acts  of  a  party  to  the  caii^e 
than  the  enactments  of  the  law  by  which  both  parties  are  bound  to  abide. 

Mark  the  consequences  of  such  loose  doctrines — such  feeble  analogies.  They 
resolve  themselves  into  an  immediate  denial  that  any  such  thing  as  the  law  of  nations 
exists,  or  that  contending  parties  have  any  common  court  to  which  all  may  resort 
for  justice.  There  may  be  a  court  for  French  captors  in  France  and  for  English 
captors  in  England.  To  these  tribunals  such  parties  may  respectively  appeal  in 
safety,  for  they  derive  their  rights  from  edicts  issued  by  the  Governments  of  the  two 
countries  severally;  and  those  edicts  are  good  law  in  the  prize  courts  of  each.  But, 
for  the  American  claimant,  there  is  no  law  by  which  he  may  be  redressed — no  court 
to  which  he  may  resort.  The  edicts  of  his  Government  are  listened  to  in  neither  the 
French  nor  the  English  tribunals;  and  he  is  a  prey  to  the  orders  of  each  belligerent 
in  succession.  Perhaps  it  may  be  thought  quite  a  sufficient  hardship,  without  this 
aggravation,  that  even  under  the  old  and  pure  system  laid  down  in  1798  and  1799  the 
neutral  was  forced  to  receive  his  sentence  in  a  foreign  court,  always  in  the  courts  of 
the  captor's  country.  But  this  undoubted  rule  of  law,  tempered  by  the  just  princi- 
ples with  which  it  was  accompanied,  appeared  safe  and  harmless.  For,  though  the 
court  sat  locally  in  the  belligerent  country,  it  disclaimed  all  allegiance  to  its  govern- 
ment, and  professed  to  decide  exactly  as  it  would  have  done  sitting  in  the  neutral 
territory.  How  is  it  now,  when  the  court,  sitting  as  before,  has  made  so  large  astride 
in  allegiance  as  to  profess  an  implicit  obedrence  to  the  orders  of  the  belligerent  gov- 
ernment within  whose  dominions  it  acts? 

That  a  government  should  issue  edicts  repugnant  to  the  law  of  nations  may  be  a 
supposition  unwillingly  admitted,  but  it  is  one  not  contrary  to  the  fact,  for  all  gov- 
ernments have  done  so,  and  England  among  the  rest,  according  to  the  learned  judge's 
own  statement  Neither  will  it  avail  to  say  that  to  inquire  into  the  probable  con- 
duct of  the  prize  courts  in  such  circumstances  is  to  feivor  a  supposition,  which  can 
not  be  entertained  ^^withoui  extreme  indecency y^^  nor  to  compare  this  with  an  mquiry 
into  the  probable  conduct  of  municipal  courts  in  the  event  of  a  statute  being  passed 
repugnant  to  the  principles  of  municipal  law.  The  cases  are  quite  dissimilar.  The 
line  of  conduct  for  municipal  courts  in  such  an  emergency  is  clear.  No  one  ever 
doubted  that  they  must  obey  the  law.  The  old  law  is  abrogated  and  they  can  only 
look  to  the  new.  But  the  courts  of  prize  are  to  administer  a  law  which  can  not, 
according  to  Sir  William  Scott  (and  if  we  err  it  is  under  the  shelter  of  a  grave 
authority),  be  altered  by  the  practice  of  one  nation,  unless  it  be  acquiesced  ia  by  the 
rest  for  a  course  of  years;  for  he  has  laid  down  that  the  law,  with  which  they  are 
conversant,  is  to  be  gathered  from  general  principles,  as  exemplified  in  the  constant 
and  common  usage  of  all  nations. 

Perhaps  it  may  bring  the  present  case  somewhat  nearer  the  feelings  of  the  reader 
if  he  figures  to  himself  a  war  between  America  and  France  in  which  England  is 
neutral.  At  first  the  English  traders  engross  all  the  commerce  which  each  belliger- 
ent sacrifices  to  his  quarrel  with  his  adversary.  Speedily  the  two  belligerents  become 
jealous  of  England  and  endeavor  to  draw  her  into  their  contest.  They  issue  decrees 
against  each  other  nominally,  but  in  effect  bearing  hard  on  the  English  trade,  and 
English  vessels  are  carried  by  scores  into  the  ports  of  America  and  of  France.  Here 
they  appeal  to  the  law  of  nations,  but  are  told,  at  Paris,  that  this  law  admits  of  mod- 
ificiitions,  and  that  the  French  courts  must  be  bound  by  the  decrees  of  the  Tuileries; 
at  New  York,  that  American  courts  take  the  law  of  nations  from  Washington;  and 
in  both  tribunals  that  it  is  impossible,  ^^mithout  extreme  indecency,*^  to  suppose  the 
case  of  any  public  act  of  State  being  done  which  shall  be  an  infringement  on  the  law 
of  nations.     The  argument  may  be  long  and  its  windings  intricate  and  subtle,  bot 
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the  result  is  short,  plain,  and  savoring  of  matter  of  fact,  rather  than  matter  of  law. 
All  the  English  vessels  carried  into  either  country  would  be  condemned  as  good  and 
lawful  prize  to  the  captors. 

Let  us  not  inquire  how  short  a  time  the  spirit  of  our  nation  would  endure  such  a 
state  of  public  lau\  and  how  speedily  the  supposed  case  would  cease  to  apply  by  our 
flag  ceasing  to  be  neutral;  but  let  us,  on  this  account,  learn  to  have  some  patience 
with  a  free  and  powerful  people,  quite  independent  of  us,  when  we  find  them  some- 
what sore  under  the  application  of  these  new  doctrines — these  recent  innovations  on 
Sir  William  Scott's  sound  principles  of  law,  and  let  us  the  more  steadily  bear  in  mind 
that  great  judge's  remark  on  another  part  of  the  subject:  **If  it  were  fit  that  such  a 
state  should  be  introduced,  it  is  at  least  necessary  that  it  should  be  introduced  in  an 
avowed  and  intelligible  manner,  and  not  in  a  way  which,  professing  gravely  to  adhere 
to  that  system  which  has  for  centuries  prevailed  among  civilized  States  and  urging  at 
the  same  time  a  pretension  utterly  inconsistent  with  all  its  known  principles,  delivers 
over  the  whole  matter  at  once  to  eternal  controversy  and  conflict,  at  the  expense  of 
the  constant  hazard  of  the  harmony  of  States  and  of  the  lives  and  safeties  of  innocent 
individuals." 

In  the  Edinburgh  Review  for  January,  1862,  volume  115,  page  261, 
is  the  following: 

The  first  rumor  of  war  brings  back  the  old  controversies,  and  reopens  the  old 
authorities.  In  the  interval  but  little  progress  has  been  made  in  the  science  of  our 
jurists,  and  we  find  them  recurring  to  practices  and  pretensions,  sanctioned  perhaps 
by  the  usages  of  war  fifty  years  ago,  but  extremely  inconsistent  with  the  milder  man- 
ners, the  more  extended  intercourse,  and  the  more  liberal  policy  of  modem  times. 
Whatever  respect  may  be  due  to  the  dignified  and  graceful  language  in  which  Lord 
Stowell  pronounced  his  decisions,  they  can  not  plead  any  exemption  from  the  stricter 
scrutiny  of  facts  and  the  more  equitable  construction  of  principles  which  ought  to 
mark  the  progress  of  knowledge  and  civilization.  Lord  Stowell  conceived  this  coun- 
try to  be  engaged  in  a  revolutionary  contest,  because  we  had  the  misfortune  to  be  at 
war  ^lith  a  revolutionary  government.  The  landmarks  of  former  times  and  the  stip- 
ulations of  more  recent  treaties  were  swept  away  by  the  torrent;  but  we  are  bold 
enough  to  assert  that  it  is  not  for  the  interest  or  the  honor  of  this  country  to  attempt 
at  this  day  to  apply  the  extreme,  and  often  unjustifiable  rules,  which  may  boast  Lord 
Stowell's  authority. 

We  would  remark,  without  attempting  to  go  deeply  into  the  sources  of  interna- 
tional law,  which  we  have  endeavored  to  examine  on  a  recent  occasion,  that  as  the 
law  of  nations  can  never  be  brought  within  the  scope  of  the  commands  of  a  sovereign 
to  a  subject  it  differs  in  its  essence  from  positive  law.  It  is  in  fact  consuetudinary — 
the  result  of  the  public  convenience  of  mankind,  and  of  those  rules  of  morality 
which  prevail  for  the  general  advantage  among  civilized  states.  Its  provisions  are 
not  arbitrary  or  despotic,  but  conventional  and  reciprocal.  Its  sanctions  lie  in  the 
decrees  of  courts  of  competent  jurisdiction,  administering  justice  in  the  face  of  the 
world;  but  the  only  penalty  for  a  breach  of  its  rules  is  the  last  resort  of  war, 

(See  also  3  Whart.  Int.  Law  Dig.,  sec.  329a,  where  the  Edinburgh  Review  articles 
are  copied.) 

Sir  Travers  Twiss,  at  the  Antwerp  Conference  in  1877,  in  an  article 
on  the  "Doctrine  of  Continuous  Voyages,"'  made  a  statement  as 
follows: 

It  is  a  noteworthy  fact,  and  it  has  been  remarked  upon  as  such  in  a  report  presented 
by  one  of  the  most  eminent  of  American  jurists  to  his  own  Government  in  1866, 
''that  whilst  the  jwlitical  department  of  the  American  Government,"  to  use  the 
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words  of  his  report,  "was  engaged  in  the  early  part  of  the  present  century  in  com- 
bating the  overstrained  constructions  of  the  laws  of  maritime  war  set  up  by  the 
courts  and  the  publicists  of  England,  not  a  few  of  the  most  exceptionable  of  those  con- 
structions were  at  the  same  time  being  transported  one  by  one  into  the  jurisprudence 
of  the  United  States  by  the  judicial  department  of  its  Government,  with  a  prevailing 
tendency  to  exaggerate  the  rights  of  prize  in  the  interests  of  the  captors."  [Opinion 
of  Caleb  Gushing  to  Secretary  McCulloch,  April  11,  1866.]  There  is  an  old  saving 
that  those  who  live  in  glass  houses  will  do  well  not  to  cast  stones  at  their  neighborB, 
and  it  would  ill  become  an  English  jurist  not  to  admit  that  the  prize  tribunals  of 
the  United  States  had  ample  justification  in  the  early  part  of  the  present  century  in 
reciprocating  the  rigorous  rules  which  Lord  Stowell  applied  to  the  trade  of  neutrals 
during  the  wars  of  the  French  revolution,  and  which  were  traditions  from  the  ware 
of  the  previous  century.  But  there  are  civilizing  influences  at  work  in  the  present 
century  which  were  unknown  in  earlier  days,  and  a  certain  equity  has  found  its  way 
into  the  proceedings  of  the  English  prize  courts,  which  it  is  to  the  honor  of  the  late 
Lord  Kingsdown  to  have  initiated  as  president  of  the  appeal  court  of  the  English 
privy  council  during  the  Crimean  war,  and  of  which  the  spirit,  it  may  be  hoped, 
will  be  contagious  with  our  brethren  on  the  other  side  of  the  Atlantic. 

Halleck's  International  Law,  volume  1,  page  58: 

Sec.  22.  According  to  the  present  law  and  practice  of  nations,  the  seat  of  judicial 
authority  of  prize  caurts  is  located  in  the  belligerent  country,  and  they  are  depend- 
ent, in  a  measure,  upon  the  laws  and  institutions  of  the  particular  States  by  which 
they  are  established.  In  this  respect  they  are  ex  parte  tribunals.  But  the  Subjects 
of  their  adjudication  are,  without  distinction,  matters  relating  to  the  citizens  and 
property  of  their  own  States,  of  neutrals,  and  of  the  belligerent  country;  and  the 
law  itself,  by  which  their  decisions  should  be  governed,  has  no  locality,  and  it  is  the 
duty  of  such  a  court  to  determine  questions  which  come  before  it  exactly  as  it  would 
determine  them  by  sitting  in  the  neutral  or  belligerent  country,  the  rights  of  whose 
citizens  are  to  be  adjudicated  upon.  In  theory,  therefore,  such  courts  are  regarded 
as  international  tribunals.  But  the  practice  has  not  at  all  times  corresponded  with 
this  theory,  and  on  this  account  it  is  necessary  to  rigidly  investigate  the  principles 
upon  which  these  adjudications  are  founded  and  the  reasonings  by  which  they  are 
supported.  With  this  caution  in  their  use,  the  books  of  admiralty  reports  may 
become  an  instructive  source  of  information  respecting  the  practical  rules  of  interna- 
tional law.  It  is  also  necessary  to  continually  bear  in  mind  the  distinction  between 
cases  decided  upon  local  law  and  institutions  and  those  decided  upon  general  prin- 
ciples which  should  govern  the  intercourse  of  indej>endent  States.  Moreover,  in 
maritime  States,  a  court  will  feel,  though  perhaps  unconstdously,  the  influence  of  a 
national  bias  in  favor  of  the  captor. 
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CASES  INVOLVING  THE  LIABILITY  OF  THE  UNITED  STATES  UNDER 
ARTICLE  VII  OF  THE  TREATY  OF  PEACE  CONCLUDED  BETWEEN  THE 
UNITED  STATES  AND  SPAIN  ON  DECEMBER  10,  1898,  FOR  PROPERTY 
LOSSES  CAUSED  BY  THE  SPANISH  TROOPS  AND  BY  THE  INSURGENTS 
IN  THE  LATE  INSURRECTION  IN  CUBA. 


DISSENTING  OPINION  OF  COMMISSIONEB  MAUBT. 

These  cases  have  been  before  us  on  demurrer,  and  have  been  elabo- 
rateh'  and  learnedly  discussed,  both  orally  and  in  the  briefs,  and  the 
conclusions  reached  by  a  majority  of  the  Commission  are  embodied 
in  certain  propositions  of  law  that  are  the  standards  by  which  the 
demurrers  have  been  tested  and  disposed  of. 

These  propositions  are  as  follows: 

1.  Under  Article  VII  of  the  treaty  of  Paris  the  United  States  assumed  the  payment 
of  all  claims  of  her  own  citizens  for  which  Spain  would  have  been  liable  according  to 
the  principles  of  international  law.  It  follows,  therefore,  that  the  sole  question 
before  this  Commission  is  that  of  the  primary  liability  of  Spain,  which  is  not  in  any 
way  enlarged  by  the  agreement  of  the  United  States  to  adjudicate  and  pay  such 
claims. 

2.  Although  the  late  insurrection  in  Cuba  assumed  great  magnitude  and  lasted  for 
more  than  three  years,  yet  belligerent  rights  were  never  granted  to  the  insurgents  by 
Spain  or  the  United  States  so  as  to  create  a  state  of  war  in  the  international  sense 
which  exempted  the  parent  government  from  liability  to  foreigners  for  the  acts  of  the 
insurgents. 

3.  But  where  an  armed  insurrection  has  gone  beyond  the  control  of  the  parent 
government,  the  general  rule  is  that  such  government  is  not  responsible  for  damages 
done  to  foreigners  by  the  insurgents. 

4.  This  Commission  will  take  judicial  notice  that  the  insurrection  in  Cuba,  which 
resulted  in  intervention  by  the  United  States  and  in  war  between  Spain  and  the 
United  States,  passed,  from  the  first,  beyond  the  control  of  Spain  and  so  continued 
until  such  intervention  and  war  took  place. 

If,  however,  it  be  alleged  and  proved  in  any  particular  case  before  this  Commission 
that  the  Spanish  authorities  by  the  exercise  of  due  diligence  might  have  prevented 
the  damages  done,  Spain  will  be  held  liable  in  that  case. 

.5.  As  war  between  Spain  and  the  insurgents  existed  in  a  material  sense,  although 
not  a  state  of  war  in  the  international  sense,  Spain  was  entitled  to  adopt  such  war 
measures  for  the  recovery  of  her  authority  as  are  sanctioned  by  the  niles  and  usages 
of  international  warfare.  If,  however,  it  be  alleged  and  proved  in  any  particular 
case  that  the  acts  of  the  Spanish  authorities  or  soldiers  were  contrary  to  such  rules 
and  usages  Spain  will  be  held  liable  in  that  case. 

6.  As  this  Commission  has  been  directed  by  Congress  to  ascertain  and  apply  the 
principles  of  international  law  in  the  adjudication  of  claims  of  neutral  foreigners  for 
injuries  to  their  persons  and  property  caused  by  a  parent  state  while  engaged  ia 
subduing  by  war  an  insurrection  which  had  passed  beyond  its  control,  it  can  not  fail, 
in  detennining  what  are  and  what  are  not  legitimate  war  measures,  to  impose  upon 
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the  pareut  state  such  limitations  as  the  consensus  of  nations  at  the  present  day  rei*- 
ognizes  as  restricting  the  exercise  of  the  right  to  remove  all  the  inhabitants  of  a 
designated  territory  and  concentrate  them  in  towns  and  military  camps  and  to  com- 
mit to  decay  and  ruin  the  abandoned  real  and  personal  property  or  destroy  such 
property  and  devastate  such  region. 

7.  Adopting  therefore  a  wide  and  liberal  interpretation  of  the  principle  that  the 
destruction  of  property  in  war  where  no  military  end  is  served  is  illegitimate,  and 
that  there  must  be  cases  in  which  devastation  is  not  permitted,  it  should  be  said  that 
whenever  reconcentration,  destniction,  or  devastation  is  resorted  to  as  a  means  of 
suppressing  an  insurrection  beyond  control  the  parent  state  is  bound  to  give  the 
property  of  neutral  foreigners  such  reasonable  protection  as  the  particular  circum- 
stances of  each  case  will  permit.  It  must  abstain  from  any  unnecessary  and  wanton 
destruction  of  their  property  by  its  responsible  military  officers.  When  such  neutral 
foreigners  are  included  in  the  removal  or  concentration  of  inhabitants,  the  govern- 
ment so  removing  or  concentrating  them  must  provide  for  them  food  and  shelter, 
guard  them  from  sickness  and  death,  and  protect  them  from  cruelty  and  hardship  to 
the  extent  which  the  military  exigency  will  permit.  And  finally,  as  to  both  property 
and  persons,  it  may  be  stated  that  the  parent  State  is  bound  to  prevent  any  dis- 
crimination in  the  execution  of  concentration  and  devastation  orders  against  any 
class  of  neutral  foreigners  in  favor  of  any  other  class  or  in  favor  of  its  own  citizens. 

8.  Subject  to  the  foregoing  limitations  and  restrictions  it  is  undoubtedly  the  gen- 
eral rule  of  international  law  that  concentration  and  devastation  are  legitimate  war 
measures.  To  that  rule  aliens  as  well  as  subjects  must  submit  and  suffer  the  fortunes 
of  war.  The  property  of  alien  residents,  like  that  of  natives  of  the  countr>\  when 
**  in  the  track  of  war,"  is  subject  to  war*s  casualties,  and  whatever  in  front  of  the 
advancing  forces  either  impedes  them  or  might  give  them  aid  when  appropriated,  or 
if  left  unmolested  in  their  rear  might  afford  aid  and  comfort  to  the  enemy,  may  be 
taken  or  destroyed  by  the  armies  of  either  of  the  belligerents;  and  no  liability  what- 
ever is  understood  to  attach  to  the  government  of  the  country  whose  Hag  that  army 
bears  and  whose  battles  it  may  be  fighting. 

If  in  any  particular  case  l)efore  this  Commission  it  is  averred  and  proved  that 
Spain  has  not  fulfilled  her  obligations  as  above  defined  she  will  be  held  liable  in  that 
ca«e. 

9.  It  is  the  opinion  of  the  Commission  that  the  treaty  of  1795  and  the  protocol  of 
1877  were  in  full  force  and  effect  during  the  insurrection  in  Cuba,  and  they  will  he 
applied  in  deciding  cases  [)roperly  falling  within  their  provisions. 

10.  As  to  the  first  clause  of  article  7  of  the  said  treaty,  wherein  it  is  agreed  that 
the  subjects  and  citizens  of  each  nation,  their  vessels,  or  effects  shall  not  be  liable  to 
any  embargo  or  detention  on  the  part  of  the  other  for  any  military  expedition  or 
other  public  or  private  purpose  whatever,  the  Commission  holds  that  whether  or  not 
the  clause  was  originally  intende<l  to  embrace  real  estate  and  personal  property  on 
land  as  well  as  va^sels  and  their  cargoes,  the  same  has  been  so  construed  by  the 
United  States,  and  this  construction  has  been  concurred  in  by  Spain;  and  therefore 
the  Commission  will  adhere  to  such  construction  in  making  its  decisions. 

11.  But  neither  this  particular  clause  nor  any  other  provision  of  the  treaty  of  1795 
will  l)e  so  applied  as  to  render  either  nation,  while  endeavoring  to  suppress  an  insur- 
rection which  has  gone  beyond  its  control,  liable  for  damages  done  to  the  persons  or 
property  of  the  citizens  of  the  other  nation  when  found  *in  the  track  of  war  or  for 
<iamages  resulting  from  military  movements  unless  the  same  were  unnecessarily  and 
wantonly  inflicte<l. 

I  regret  that  I  have  l>een  able  to  yield  only  a  very  limited  and 
qualified  assent  to  the  doctrines  enunciated  in  these  propositions,  and 
I  now  propose  to  give  more  fully  the  reasons  which  have  impelled  me 
to  differ  from  mv  brethren  w^ho  concur  in  them. 
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By  Article  VII  of  the  treaty  of  peace  the  United  States,  after 
relinquishing  to  Spain  ''all  claims  for  indemnity,  national  and  indi- 
vidual, of  every  kind,"  that  arose  "since  the  beginning  of  the  late 
insurrection  in  Cuba  and  prior  to  the  exchange  of  ratifications  of  the 
present  treaty,"  agreed  'Uo  adjudicate  and  settle  the  claims  of  its 
citizens  against  Spain"  thereby  relinquished,  and  which  Spain  herself 
satisfied  in  bulk  by  Articles  II  and  HI  of  the  treaty  ceding  ''the 
island  of  Porto  Rico  and  other  islands  now  under  Spanish  sovereignty 
in  the  West  Indies"  and  Guam  and  the  Philippine  Archipelago. 

The  cases  before  us  present  the  broad  question:  What  claims  of  our 
citizens  against  Spain  for  injuries  to  their  property  in  Cuba,  during 
the  insurrection  there,  did  the  United  States  agree  "to  adjudicate  and 
settle"  by  the  treaty  of  peace  concluded  with  Spain  on  December 
10,  1898? 

In  interpreting  this  treaty,  we  must  keep  constantly  in  mind  the  vital 
fact  that  its  exactions  are  the  last  expressions  of  the  violence  of  war, 
and  that,  unlike  agreements  generally,  they  are  none  the  less  binding 
because  they  have  the  free  assent  of  the  victor  only  who  dictated  them; 
for,  as  Burlamaqui  says,  echoing  the  general  voice,  "treaties  of  peace 
are  to  be  faithfully  observed,  and  can  not  be  disannulled,  under  the 
pretext  of  an  unjust  constraint."  To  the  same  effect  is  Vattel,  who 
says:  ''We  can  not  claim  a  dispensation  from  the  observance  of  the 
treaty  of  peace  by  alleging  that  it  was  extorted  from  us  by  fear  or 
wrested  from  u^j  b}'  force."    (Book  IV,  sec.  37.)^    . 


«The  whole  paragraph  in  which  the  language  quoted  occurs  is  as  follows: 
**  We  can  not  claim  a  dispensation  from  the  observance  of  a  treaty  of  peace  by 
ailing  that  it  was  extorted  from  us  by  fear  or  wrested  from  us  by  force.  In  the 
first  place,  were  this  plea  admitted  it  would  destroy  from  the  very  foundations  all 
the  security  of  treaties  of  peace,  for  there  are  few  treaties  of  that  kind  which  might 
not  be  maile  to  afford  such  a  pretext  as  a  cloak  for  the  faithless  violation  of  them. 
To  authorize  such  an  evasion  would  be  a  direct  attack  on  the  common  safety  and 
welfare  of  nations.  The  maxim  would  be  detestable  for  the  same  reasons  which 
have  universally  established  the  sacredness  of  treaties  (Book  II,  §  220).  Besides,  it 
would  generally  be  disgraceful  and  ridiculous  to  advance  such  a  plea.  At  the 
present  day  it  seldom  happens  that  either  of  the  belligerent  parties  perseveres  to 
the  last  extremity  before  he  will  consent  to  a  peace.  Though  a  nation  may  have 
lost  several  battles,  she  can  still  defend  herself;  as  long  as  she  has  men  and  arms 
remaining  she  is  not  destitute  of  all  resource.  If  she  thinks  fit  by  a  disadvan- 
tageous treaty  to  procure  a  necessary  peace,  if  by  great  sacrifices  she  delivers 
herself  from  imminent  danger  or  total  ruin,  the  residue  which  remains  in  her 
possession  is  still  an  advantage  for  which  slie  is  indebted  to  the  peace.  It  was  her 
own  free  choice  to  prefer  a  certain  and  immediate  loss,  but  of  limited  extent,  to  an 
evil  of  a  more  dreadful  nature,  which,  though  yet  at  some  distance,  she  had  but  too 
great  reason  to  apprehend." 
To  this  may  be  added  the  following  from  Mr.  Dana's  edition  of  Wheaton: 
**It  is  a  general  and  necessary  principle  that  duress  can  not  be  set  up  against  the 
obligation  of  a  treaty  of  peace.  Coercion  and  duress  are  of  the  essence  and  idea  of 
war;  and  it  is  the  understanding  upon  which  nations  go  to  war  that  each  api>eals  to 
the  chances  of  successful  coercion."     (Note  to  §  551. ) 
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When  Brennus  cried,  '^  Woe  to  the  vanquished! "  ( Fa?  victk! )  and, 
suiting  the  action  to  the  words,  threw  his  sword  into  the  balance,  he 
gave  a  token  to  the  ages  to  come  of  what  is  practicaUy  the  right  of 
might  in  war.  And,  evidently,  this  right  of  might  was  in  the  minds 
of  our  Commissioners  at  Paris  when  they  brushed  aside  Spain's  pro- 
posal to  arbitrate  a  certain  point  with  the  remark,  that  "  arbitration 
precedes  war,  to  avoid  its  horrors;  it  does  not  come  after  the  trial  by 
battle  to  enahh  either  party  to  escape  its  cansequences,'^'^  (Treaty  Doc., 
p.  208.) 

Our  Government,  protesting  all  the  time  against  the  barbarities  and 
cruelties  of  both  parties  to  the  contest  in  Cuba,  kept  Spain  fully 
informed  of  the  nature  of  the  claims  of  our  citizens  for  losses  and 
injuries  of  every  description  resulting  from  that  contest,  and,  there- 
fore, when  Spain  gave  up  Porto  Rico  and  with  it  "  the  very  last 
memory  of  a  glorious  past,"  and  submitted  '''to  the  Imc  of  the  viet^/r^ 
hotoerer  harsh  it  may  i^,"  by  ceding  the  Philippines  (I  give  her  own 
words  in  both  instances)  she  was  forced  to  acknowledge  and  ratify 
these  very  claims,  many  of  which  had  been  so  frequently  pressed  upon 
her  attention,  and  to  furnish  the  United  States  with  the  means  for  their 
satisfaction  or  suffer  the  dreadful  alternative  of  a  return  to  active  hos- 
tilities without  adequate  power  of  resistance  left. 

Plainly  then,  as  it  seems  to  me,  it  is  no  province  of  this  Commission 
to  inquire  into  the  validity  of  these  claims  of  our  citizens,  for  they  are 
all  made  valid  in  point  of  law  by  the  treaty.  Their  validity  is,  in 
truth,  a  thing  adjudged  between  the  parties,  never  to  be  disturbed 
again,  and  the  true  province  of  this  Commission  is  to  identify  them 
and  to  ascertain  whether,  and  to  what  extent,  they  have  existence  in 
point  of  fact. 

The  question  then  is  not  what  claims  Spain,  aside  from  the  compul- 
sion of  the  treaty,  thought  she  was  liable  for,  or  what  this  Commission, 
looking  at  the  subject  with,  as  I  shall  show,  wholly  inadequate  means  of 
information  of  its  own,  thinks  she  was  liable  for,  or  what  international 
law  declares  she  was  liable  for,  but  the  simple  question  for  solution  here 
is:  What  claims  the  United  States  had  decided  for  itself  that  Spain  tras 
Ikihle  for^  and  then^  with  sfirord  still  in  Iiand^  forced  Spain  to  stttU  by 
cessions  of  territory.  This  is  the  whole  question.  It  follows,  therefore, 
if  I  am  correct,  that  there  is  a  fundamental  error  in  the  ruling  of  the 
raajorit}"  'Hhat  the  sole  question  before  this  Commission  is  that  of 
the  primary  liability  of  Spain,  which  is  not  in  any  way  enlarged  by 
the  agreement  of  the  United  States  to  adjudicate  and  pay  such  claims.'- 

The  United  States,  with  satisfaction  thus  delivered  into  its  hands  by 
Spain,  is  a  trustee  of  that  satisfaction  for  the  holders  of  the  claims 
which  it  thus  forced  Spain  to  admit  and  settle,  and  its  representatives 
should  not  be  permitted  now  to  defeat  them  before  this  Commission  as 
claims  against  itself  as  trustee,  on  grounds  that  are  wholly  inconsistent 
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with  those  taken  by  it  when  Spain  was  a  suppliant  for  peace  on  any 
terms — grounds  that,  in  my  judgment,  go  far  toward  making  mockery 
of  Article  VII  of  the  treaty  and  of  the  fifth  amendment  of  the  Con- 
stitution of  the  United  States  prohibiting  the  taking  of  private  prop 
erty  for  public  use  without  ^'jiist  compensation,^'^ 

Coming  now  to  the  identification  of  these  claims  for  indemnity, 
which,  as  I  have  said,  is  the  main  question  for  adjudication  by  the 
Commission,  it  is  to  be  remarked  that  Article  VII  and  writings  gen- 
erally, however  solemn,  that  fail  to  point  out  with  sufficient  clearness 
the  subject-matter  on  which  they  were  intended  to  operate,  can  not 
have  effect  without  more  or  less  reference  to  the  facts  and  circum- 
stances in  which  they  originated,  and  which  constitute  their  history, 
as  it  were.  For  instance,  the  Supreme  Court  looked  into  history  for 
light  on  the  question  whether  a  case  of  disputed  boundary  between 
States  was  brought  within  the  judicial  power  of  the  Constitution  by 
the  phrase  ^''controversies  between  two  or  more  States"  {Rhode  Island 
V.  Massachusetts^  12  Pet.,  657);  and  it  did  the  same  thing  in  another 
case  for  the  purpose  of  settling  the  meaning  of  the  expression  '^hilU 
ofcrediV^  as  used  in  a  well  known  prohibitoiy  clause  of  the  Constitu- 
tion {Craig  v.  Missouri^  4  Pet.,  410).  In  still  another  case,  the  judg- 
ment of  that  court  was  largely  controlled  by  the  fact  that  the 
contempomry  history  of  the  Constitution  tended  strongly  to  show  that 
the  mere  generality  of  the  words  of  the  judicial  power,  ^^^//  cases  in 
law  and  equity  arising  under  this  Constitution,"  could  not  have  been 
intended  to  involve  such  a  surrender  of  sovereignty  on  the  part  of  the 
several  States  as  to  authorize  a  suit  by  a  citizen  against  his  own  State 
claiming  the  protection  of  the  Constitution  without  the  consent  of 
such  State  {Hans  v.  Louisiana^  134  U.  S.,  1).  In  Shoeinalcerx,  The 
United  States  (147  U.  S.,  282)  it  was  contended  on  the  literal  sense 
of  a  proviso  in  the  Maryland  act  ceding  t.erritory  for  a  seat  of  gov- 
ernment for  the  United  States  that  the  power  of  eminent  domain  of  the 
new  government  over  such  territory  was  subject  to  a  serious  qualifi- 
cation, but  the  court  disposed  of  the  point  with  the  remark  that  ^'the 
history  o/ the  transaction^^  showed  that  the  proviso  was  not  intended 
to  have  that  effect.  By  a  similar  process  the  Supreme  Court  deduced 
the  meaning  of  the  words  "held  to  service  or  labor"  in  Prigg  v. 
PenTisylvania  (16  Peters,  539,  611);  and  of  the  word  "citizen"  in  Scott 
V.  Sanford  (19  Howard,  393,  407);  and  of  the  words  "privileges  and 
immunities"  and  "equal  protection,"  as  affecting  citizens,  in  the 
Slaughter- House  Cases  (16  Wall.,  36,  81);  and  of  the  words  "contrary 
to  the  Constitution  of  the  United  States"  in  Havaii  v.  Maiih'chi  (190 
U.  S.,  197,  209).  The  same  extmneous  assistance  was  necessary  to 
enable  the  arbitrators  at  Geneva  to  fix  the  sense  of  the  term  "  Alabama 
claims,"  used  in  the  well-known  treaty  between  Great  Britain  and  the 
United  States. 
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In  short,  the  instrument  in  each  of  these  cases  was  applied  to  it** 
subject-matter  by  looking  into  the  surrounding  facts  precisely  as  in 
done  in  the  case  of  an  ordinary  will  devising  all  the  testator's  land, 
without  further  description,  to  a  particular  person. 

In  what  better  way,  then,  it  may  be  asked,  can  this  Commission  put 
itself  in  the  place  of  the  United  States  so  as  to  identify  the  claims 
which  that  Government  forced  Spain  to  admit  and  settle,  than  by 
looking  at  the  conditions  in  Cuba  out  of  which  these  claims  arose  in 
the  light  that  Government  viewed  them  at  the  time,  as  shown  by  its 
state  papers,  which,  being  within  our  official  knowledge,  we  are  free  to 
consult  in  disposing  of  these  demurrers. 

In  his  message  of  April  11,  1898,  recommending  forcible  interven- 
tion, President  McKinley  said,  that  from  the  beginning  of  the  insur- 
rection in  Cuba,  in  February,  1895,  there  had  been  before  our  people 
the  spectacle  of  '^a  fertile  domain  at  our  threshold  i-avaged  by  fire  and 
sword."  Indeed,  the  struggle  between  Spain  and  the  insurgents  seems 
to  have  started  full  grown  in  lawlessness,  for  when  it  was  under  a 
month  old  this  Government  was  somewhat  startled  by  the  news  that 
the  steamer  AlUanca^  carrying  the  United  States  mail  and  protected 
by  our  flag,  had  been  tired  at  with  solid  shot  and  brought  to  by  a 
Spanish  gunboat  on  the  high  seas,  some  6  miles  from  the  Cuban  coast, 
while  peaceably  making  one  of  her  usual  voyages  between  New  York 
and  Colon.  The  incident  passed  off  with  Spain's  disavowal  and  apology, 
but  the  disposition  to  trample  on  the  rights  of  our  citizens  remained 
and  marked  the  whole  course  of  the  struggle.  Indeed,  such  was  the 
animus  of  Spain  that  there  was  no  surer  way  of  infuriating  the  Spanish 
officer  or  the  soldier  in  the  ranks  and  provoking  him  to  violence  and 
brutality  than  a  claim  to  protection  under  American  papers. 

As  a  consequence,  our  Government  was  kept  busy  sending  protests 
and  remonstrances  to  Spain,  the  details  of  which  it  is  not  necessary-  to 
go  into. 

In  his  first  annual  message  after  the  insurrection  broke  out,  dated 
December  2,  1895,  President  Cleveland  speaks  of  ''  the  cruelties  which 
appear  to  especially  chamcterize  this  sanguinary  and  fiercely  conducted 
war,-'  language  which  must  have  been  provoked  by  dreadful  condi- 
tions existing  even  then.  It  could  not  have  been  the  language  of  exag- 
geration, as  the  President,  by  his  neutrality  proclamation  and  the 
energetic  manner  in  which  he  was  following  it  up,  was  showing  every 
disposition  to  give  Spain  a  fair  chance  to  restore  order  in  the  island; 
and  considering  the  excited  state  of  the  public  mind  in  this  country  he 
would  hardly  have  ventured  to  use  language  stronger  than  the  actual 
facts  warranted. 

In  his  next  annual  message,  of  December  7,  1896,  the  President 
draws  a  still  more  deplorable  picture  of  the  state  of  things  in  Cuba, 
He  says  that  with  the  exception  of  the  large  towns  and  their  "imme- 
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diate  suburbs,"  where  Spain  keeps  up  civil  government  "more  or  less 
imperfectly,"  all  pretense  that  such  government  exists  ''has  been 
practicallj'  abandoned;"  in  short,  that,  With  the  exception  mentioned, 
'^the  country  is  given  over  to  anarchy  or  is  subject  to  the  military 
occupation  of  one  or  the  other  party."  What  such  ''military  occupa- 
tion" meant  appears  afterwards,  when  he  classifies  the  Spanish  troops 
and  the  insurgents  with  the  "bands  of  marauders"  that  followed  in 
their  wake,  and  ^'noio  in  the  name  of  oiie  party  and  now  in  the  name 
of  the  other ^  as  may  hent  milt  the  occasion^  Iiarry  tlie  country  at  will  and 
plunder  its  wretched  inhabitants  for  their  own  advanUtge^  But  the 
horrors  of  the  situation  are,  if  possible,  more  completely  presented 
when  the  President  states  that  the  Spanish  Government  is  apparently 
acting  upon  the  same  theory  as  the  insurgents,  ''"'namely^  that  the 
e^ngencies  of  the  contest  require  the  wholesale  annihilatian  of  property .^ 
that  it  may  not  prove  of  use  and  advantage  to  the  enemy y 

It  is  not  difficult  to  appreciate  the  President's  perplexity  between 
the  effort  to  avoid  war  with  Spain  and  the  desire  to  put  an  end  to  the 
conditions  which  were  rapidly  causing  "  the  utter  ruin  of  an  adjoining 
country,  by  nature  one  of  the  most  fertile  and  charming  on  the  globe," 
and,  with  it,  from  $30,000,000  to  Ji50,000,000  of  American  capital 
invested  "in  plantations  and  in  railroad,  mining,  and  other  business 
enterprises;"  investments  made,  as  Secretary  Olney  says,  "on  the 
assumed  assurance  of  respect  for  law  and  treaty  rights. "  The  Secretary 
might  have  said  that  these  investments  were  made  on  the  express  invita- 
tion of  Spain,  contained  in  her  constitution,  which  declared  that  "for- 
eigners may  unrestrictedly  establish  themselves  in  Spanish  territory 
and  exercise  therein  their  industry  or  devote  themselves  to  any  pro- 
fession for  the  discharge  of  which  the  laws  do  not  require  diplomas  of 
proficiency  issued  by  the  Spanish  authorities." 

But  instead  of  this  assurance  having  been  made  good  by  Spain,  the 
Secretary  tells  us  in  his  report  of  even  date  with  the  message,  and 
referred  to  therein  for  more  particular  information,  that  the  estates 
of  our  citizens  "have  been  desolated  and  crops  destroyed  hy  the  insur- 
gents and  Spaniards  alike;  "  and  that  where  '^  not  actually  ravaged, 
op)erations  have  been  compulsorily  suspended  owing  to  the  warning 
served  by  the  revolutionists  or  the  withdrawal  of  protection  by  the 
Spanish  authorities,  often  accompanied  by  a  similar  prohibition  against 
continuing  work  thereon  or  by  forbidding  communication  and  resi- 
dence, thus  entailing  enforced  abandonment  of  the  premises.  Pro- 
visions and  stock  have  been  seized  by  either  force  for  military  use 
without  compensation.  Dwellings  have  been  pillaged."  (For.  Rel., 
1896,  p.  LXXxV.) 

After  referring  to  the  "numerous  claims  on  these  several  accounts 
that  have  been  filed,"  the  Secretary  throws  additional  light  on  the 
scene  of  turbulence  and  lawlessness  he  has  been  describing  by  the 
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remark  that  "in  many  instances  the  sufferers  are  known  to  abstain 
from  formal  claim  or  complaint  for  pioidential  reasons,  lest  worse 
should  befall  them  at  the  hands  of  the  insurgents  and  the  Spaniards 
in  turn,  according  as  either  may  gain  temporary  control  of  their 
property. "     (Ibidem. ) 

According  to  the  Secretary,  the  island  was  a  scene  of  *' arbitrary 
anarchy''  "laid  waste"  from  end  to  end  "by  the  blind  fury  of  the 
respet^tive  partisans,"  where  "the  principles  of  civilized  wai-fare, 
according  to  the  code  made  sacred  by  the  universal  acquiescence  of 
nations,  are  only  too  often  violated  with  impunity  by  irresponsible 
subordinates,  acting  at  a  distance  from  the  central  authority  and  able 
to  shield  themselves  from  just  censure  or  punishment  by  false  or 
falsified  versions  of  the  facts."     (Ibidem,  p.  lxxxiv.) 

The  gravity  of  the  situation  thus  depicted  will  be  better  understood 
by  recalling  the  fact  that  on  April  4, 1896,  some  eight  months  previous 
to  the  message  and  report  just  referred  to,  Secretary  Olney,  in  a  some- 
what memorable  letter  to  the  Spanish  minister,  described  the  7^ery  same 
conditions  as  then  existing.  "  Outside  of  the  towns  still  under  Spanish 
rule,"  says  he,  "anarchy,  lawlessness,  and  terrorism  are  rampant'' 
A  vast  area  of  the  island,  he  tells  us,  is  even  then  under  the  control 
of  "roving  bands  of  insurgents,"  who,  ^^ making  no  discrimination 
between  enennes  and  neutrals^''  destroy .,  wholesale ^  crops^  factor ies.^  and 
machinery^  to  cripple  the  resources  of  Spain,  on  the  one  hand,  and  to 
benefit  themselves,  on  the  other,  by  driving  into  their  ranks  "the 
laborers  who  are  thus  thrown  out  of  employment."  "  The  result,"  he 
goes  on  to  say,  "is  a  systematic  war  upon  the  industries  of  the  Lsland 
and  upon  all  the  means  by  which  they  are  carried  on,  and  whereas  the 
normal  annual  product  of  the  island  is  valued  at  something  like  eighty 
or  a  hundred  millions,  its  value  for  the  present  3^ear  is  estimated  by 
competent  authority  as  not  exceeding  twenty  millions." 

Then  comes  the  pregnant  question:  "  What  can  a  prudent  man  fore- 
see as  the  outcome  of  existing  conditions  except  the  complete  devas- 
tation of  the  island,  the  entire  annihilation  of  its  industries,  and  the 
absolute  impoverishment  of  such  of  its  inhabitants  as  are  unwise  or 
unfortunate  enough  not  to  seasonably  escape  from  it?"  (For.  Kel., 
1807,  p.  542.) 

When  Congress  assembled  again,  in  December,  1897,  President 
McKinley  informed  them,  with  satisfaction,  in  his  first  message  that 
a  new  government,  pledged  to  reform,  had  taken  office  in  the  mother 
country,  with  Sagasta  as  premier,  and  that  its  promises  warranted  the 
belief  "  that  a  hopeful  change  has  supervened  in  the  policy  of  Spain 
towards  Cuba." 

The  recall  of  "the  commander  whose  brutal  orders  inflamed  the 
American  mind  and  shocked  the  civilized  world,"  and  a  modificatioD 
of  the  "horrible  order  of  concentmtion "  in  obedience  to  the  demands 
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of  humanity,  were  accepted  by  the  President  as  an  earnest  that  ''the 
policy  of  cruel  rapine  and  extermination  that  so  long  shocked  the  uni- 
versal sentiment  of  humanity  has  been  reversed,"  and  ''that  the 
power  of  the  Spanish  armies"  was  thenceforth  to  be  used  "not  to 
spread  loiin  and  desolation,  but  to  protect  the  resumption  of  peaceful 
agricultural  pursuits  and  productive  industries."  But,  as  the  sequel 
proved,  that  "policy  of  cruel  rapine  and  extermination"  was  never 
to  be  reversed, and  those  armies  of  Spain  were  to  continue  "to  spread 
ruin  and  desolation"  so  long  as  the  island  of  Cuba  remained  under  her 
control. 

In  the  correspondence  of  the  State  Department,  during  the  summer 
and  autumn  preceding  this  message,  we  find  a  sad  picture  of  the 
results  of  General  Weyler's  concentration  polic3\  and  I  pause  for  a 
moment  to  quote  from  the  letter  of  the  Secretary  of  State,  dated  June 
26^  1897,  to  the  Spanish  minister,  referring  to  that  policy  as  one  "of 
devastation  and  interference  with  the  most  elementary  rights  of  human 
existence." 

"Against  these  phases  of  the  conflict,"  he  says,  "against  this  delib- 
erate infliction  of  suflfering  on  innocent  noncombatants,  against  such 
resort  to  instrumentalities  condemned  by  the  voice  of  humane  civiliza- 
tion, agahist  the  cruel  entployinent  ofHre  and  famine  to  aeconqyllsh  hy 
uncertain  indirection  vjhat  the  military  arm  seenui  pmrerle^s  to  directly 
accomplish^  the  President  is  constrained  to  protest  in  the  name  of  the 
American  people  and  in  the  name  of  common  humanity.  The  inclusion 
of  a  thousand  or  more  of  our  own  citizens  among  the  victims  of  this 
policy,  the  wanton  destruction  of  the^  legitimate  investments  of  Ameri- 
cans to  the  amount  of  millions  of  dollars,  and  the  stoppage  of  avenues  of 
normal  trade — all  these  give  the  President  the  right  of  specific  remon- 
strance; but  in  the  just  fulfillment  of  his  duty  he  can  not  limit  himself 
to  these  formal  grounds  of  complaint.  He  is  bound  by  the  higher 
obligations  of  his  representative  office  to  protest  against  the  uncivilized 
and  inhumane  conduct  of  the  campaign  in  the  island  of  Cuba.  He  con- 
ceives that  he  has  a  right  to  demand  that  a  war,  conducted  almost 
within  sight  of  our  shores  and  grievously  affecting  American  citizens 
and  their  interests  throughout  the  length  and  breadth  of  the  land, 
shall  at  least  be  conducted  according  to  the  military  codes  of  civiliza- 
tion."   (For.  Rel.  1897,  pp.  507-508.) 

At  last  these  exasperating  and  critical  relations  between  our  country 
and  Spain  were  brought  to  a  head  by  President  McKinley's  message  of 
April  11,  1898,  in  which  he  refers  to  "the  policy  of  devastation  and 
concentmtion"  as  having  added  to  the  "  horrors"  of  the  strife  "  a  new 
and  inhuman  phase,  happil}^  unprecedented  in  the  modern  history  of 
civilized  Christian  people.''  He  speaks  of  the  general  desolation  and 
destruction  caused  "  by  one  or  the  other  of  the  contending  parties,  and 
executed  by  all  the  powers  at  their  disposal,"  and  recommends  inter- 
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vention  by  force  in  order  ''to  put  an  end  to  the  barbarities,  bloodshed, 
starvation,  and  horrible  miseries  existing  there,"  and  afford  our  citi- 
zens "that  protection  and  indemnity  for  life  and  property  which  no 
government  there  can  or  will  afford,"  and  to  relieve  the  ''commerce, 
trade,  and  business  of  our  people,"  and  stop  "the  wanton  destruction 
of  property  and  devastation  of  the  island,"  and,  with  it,  a  "condition 
of  affairs  "  which  is  a  "  constant  menace  to  our  peace  "  and  compels  us 
"to  keep  on  a  semiwar  footing  with  a  nation  with  which  we  are  at 
peace." 

After  this  terrible  arraignment  of  Spain  by  our  Executive,  from  the 
beginning  of  the  insurrection  down,  for  wanton  and  criminal  aggres- 
sions on  the  rights  of  our  citizens  in  Cuba,  would  it  not  be  unreason- 
able to  doubt  that  when  the  peace  negotiations  were  opened  at  Paris  it 
was  the  fixed  determination  of  our  Government  toffyrce  Spain  to  pro- 
vide by  cession  of  territory,  the  only  means  of  satisfaction  she  had, 
for  the  indemnity  of  our  innocent  citizens  for  all  the  losses  they  had 
sustained  from  the  agencies  of  destruction  which  had  been  let  loose  on 
them  by  the  insurrection,  from  whatever  quarter  they  might  have 
proceeded? 

It  is  to  be  remembered  that  our  Government,  through  President 
Cleveland,  in  his  message  of  December  7,  1896,  boldly  announced  the 
opinion  that  the  existing  revolt  against  Spain  was  caused  by  her  fail- 
ure to  redress  "conceded  grievances "  which  had  been  "  recognized  by 
the  Queen  Regent  and  by  the  Cortes,  voiced  by  the  most  patriotic  and 
enlightened  of  Spanish  statesmen,  without  regard  to  party,  and  demon- 
strated by  refonns  proposed  by  the  executive  and  approved  by  the 
legislative  branch  of  the  Spanish  Government."  Spain  was,  therefore, 
the  primary  cause  of  the  revolt,  and  the  only  responsible  party  to  be 
looked  to,  for  both  Governments  were  agreed  that  the  insurgents  were 
as  irresponsible  as  a  mob,  with  no  government  that  could  be  appealed 
to  for  any  purpose.  When,  therefore,  Spain  was  prolonging  the  hor- 
rors of  the  struggle  and  abusing  the  patience  and  leniency  of  our  Gov- 
ernment by  protestations  of  ability  to  pacify  the  island,  in  oi-der  to 
stave  off  the  inevitable  day  of  intervention,  she  was  bound  to  know 
that  the  time  was  certain  to  come  when  we  would  exact  from  her  the 
uttermost  farthing  for  the  losses  and  misery  she  was  causing  our  citi- 
zens by  turning  a  deaf  ear  to  the  repeated  offers  of  peaceable  media- 
tion from  our  Government. 

On  the  other  hand,  it  would  be  a  most  undeserved  reflection  on  our 
(xovernment  to  say  that  while  it  was  pursuing  a  policy  of  leniency  and 
peace,  by  deferring  to  the  sensitiveness,  not  to  say  resentment,  Spain 
always  showed  at  the  bare  suggestion  of  interference  on  our  part  as 
peacemaker,  and  was  thereby  permitting  the  .sufferings  of  our  people 
m  Cuba  to  continue,  it  had  not,  at  the  same  time,  formed  the  deter- 
mination to  compel  Spain  to  make  good  to  them,  ultimately,  rf//the 
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losses  they  should  suffer  from  the  hopeless  struggle  she  pei'sisted  in 
carrying  on. 

If,  under  the  circumstances,  it  had  become  known  that  the  negotia- 
tions at  Paris  were  being  conducted  by  our  Commissioners  on  an}^ 
8uch  basis  as  that  Spain  should  be  held  only  to  a  qualified  liability  for 
injuries  to  the  persons  and  property  of  our  citizens  by  her  own 
authorities  or  by  the  insurgents,  as  is  the  opinion  of  a  majority  of  the 
Commission,  and,  consequently,  that  a  large  part  of  those  injuries 
would  go  unredressed,  it  is  no  exaggeration  to  say  that  a  current  of 
indignant  protest  would  have  set  in  which  would  have  compelled  the 
abandonment  of  such  a  policy. 

Spain  having,  in  the  opinion  of  our  Government,  engaged  in  the 
'^ wholesale  annihilation"  of  American  and  other  property  without 
regard  to  the  rules  of  civilized  warfare,  had  no  right  to  expect  that, 
when  the  day  of  reckoning  came,  her  responsibility  would  be  weighed 
in  golden  scales,  under  any  circumstances,  much  less  at  the  hands  of  a 
victorious  enemy,  whose  magnanimity  she  had  sorely  tried.  Her  share 
in  the  work  of  devastation  being,  in  the  nature  of  things,  hardly  dis- 
tinguishable from  that  of  the  other  pillagers  and  marauders  who  had 
been  harrying  the  island,  what  right  had  she,  the  primary  cause  of  the 
uprising,  to  complain  of  our  compelling  her,  under  the  stress  of  arms, 
to  make  repaiation  in  the  treaty  of  peace  for  all  the  losses  our  citizens 
had  sustained  ? 

Our  Department  of  State  was  constantly  bringing  to  the  attention 
of  Spain  claims  of  our  citizens  for  injuries  committed  in  Cuba  by  the 
Spanish  troops  and  by  the  insurgents,  and  resulting  from  the  recon- 
centration  measures;  and  I  have  now  before  me  two  letters  of  Secre- 
tary Olney  embracing  some  thirty  such  cases,  dated,  respectively. 
May  6, 1896,  and  June  5, 1896,  which  were  printed  by  the  Government 
for  the  use  of  the  Commission.     Each  letter  concludes  as  follows: 

"The  facts  set  forth  as  regards  these  claims  indicate  that  the  rights 
granted  by  internaikmal  Imn  and  hy  treaty  to  citizens  of  the  United 
States  residing  In  Cuba  hare  not  been  obserred  by  the  Sjxtnish  authori- 
ties In  that  Idand.  It  is  hoped  that  the  Spanish  Government  will  give 
them  as  early  consideration  as  is  practicable,  and  take  measures  to 
prevent  any  further  Infraction  of  the  rights  of  our  citizens  who  may  be 
Within  Its  jurisdiction,'''^    (Italics  my  own.) 

In  the  face  of  these  repeated  notifications,  Spain,  whether  from  con- 
viction or  because  she  was  "the  feebler  of  the  contracting  parties,  who 
was  compelled  to  receive  what  the  stronger  dictated,''  as  she  was 
described  to  be  by  her  own  Commissioners,  iiever  once,,  during  the  peace 
negotlatimis^  mads,,  or  suggested  evf^i^  any  distinction  betioeen  these  sev- 
eral classes  of  claims^  but  admitted  her  liability  In  terms  general  and 
comprehenmve  enough  to  cover  them  all,,  ceding  territory  to  meet  it, 
S.  Doc.  25 11 
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For  example,  among  the  articles  Spain  proposed  for  the  treaty  of 
peace  was  one  providing  for  the  cession  to  the  United  States  of  Porto 
Rico  and  other  islands,  ''as  compensation  for  the  losses  and  expenses 
occasioned  the  United  States  by  the  war,  and  for  the  claims  of  its  citizens 
hy  reman  of  the  injuries  and  damages  they  may  have  suffered  h  their 
persons  and  property  during  the  l<ist  himrrection  in  CuhaP  (Treaty 
Doc,  p.  58.) 

At  another  time,  the  Spanish  Commissioners  refer  to  the  cession  of 
Porto  Rico  and  the  other  islands  as  made  '*in  the  way  of  indemnity 
for  the  expenses  of  the  war,  and  of  the  damages  which  tfiey  [the  United 
States]  said  American  citizens  had  suffered  during  the  colonial  iiisuT' 
rection.''^     (Treaty  Doc,  p.  83.) 

Again,  we  find  the  president  of  the  Spanish  Commission  inquiring 
if  our  Commissioners  would  object  to  its  being  stated  in  the  treaty 
that  the  proposed  cession  of  territory  ''was  made  as  indemnity  for 
the  expenses  of  the  war  and  the  injuries  suffered  during  it  hy  the 
American  citizens^     (Treaty  doc,  p.  95.) 

The  view  that  Spain,  submitting  to  what  she  called  "the  law  of  the 
victor,  however  harsh  it  may  be,"  intended  to  provide  indemnity  for 
claims  of  our  citizens  for  losses  and  injuries  suffered  during  the  late 
insurrection  in  Cuba,  whether  inflicted  by  her  own  authorities  or  by 
the  insurgents,  is  rendered  still  more  probable  by  the  contrast  between 
her  utterances  during  these  negotiations  and  the  resulting  treaty  and 
the  Memorandum  Agreement  of  February  11,  1871,  establishing  a 
mixed  commission  for  the  settlement  of  claims  of  our  citizens  for 
wrongs  and  injuries  committed  against  them  '*iy  the  authorities  of 
Spain  in  the  island  of  Cuha^^  since  the  outbreak  of  the  insurrection  of 
1868,  which  was  then  going  on.  This  agreement,  it  will  be  perceived, 
withheld  from  the  mixed  commission  wrongs  and  injuries  committed 
by  the  then  insurrectionary  forces  or  authorities.  But,  as  we  have 
seen,  no  such  restriction  is  imposed  by  the  treaty  of  peace  or  hinted  at 
in  the  negotiations  that  led  thereto.  Spain's  silence  in  this  particular 
is  significant. 

But,  before  turning  away  from  the  proceedings  at  Paris,  I  must 
refer  to  the  very  significant  language  of  our  Commissioners  in  one  of 
their  elaborate  replies,  where  they  speak  of  the  magnanimity  of  our 
(lovernment  in  waiving  the  right  to  demand  money  and  in  being  eon- 
tent  with  a  cession  of  territory  "for  the  many  millions  spent,  and  the 
sufferings,  prirutions^  and  loHseti  endured  hy  its  people.'''^  (Treaty  Doc, 
p.  107.)  In  my  judgment,  this  sweeping  language  would  hardly  have 
been  employed  if  there  had  been  any  recognized  limitation  on  the  lia- 
bility of  Spain  for  the  injuries  and  losses  of  our  citizens  in  Cuba. 

It  is  hardly  reasonable  to  suppose  that  Secretary  Day,  in  his  letter 
of  July  30, 1898,  conveying  to  the  Duke  of  Almodovar  the  President's 
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reply  to  the  overture  for  peace  contained  in  his  letter  of  July  22, 1898, 
had  reference  to  technical  claims  when  he  said  that  the  President  could 
not  be  insensible  'Ho  the  claims  of  our  citizens  for  injuries  to  their 
persons  and  property  during  the  late  insurrection  in  Cuba."  On  the 
contrary,  we  should  presume  that  he  used  the  word  "  claims"  in  a  very 
comprehensive  sense,  having  in  mind  the  sufferings  and  persecutions 
to  which  our  citizens  had  been  subjected  equally  by  the  Spanish 
authorities  and  the  insurgents  in  that  ''fertile  territory  wasted  by  fire 
and  sword  and  given  over  to  desolation  and  famine  "  to  which  he  had 
previously  referred  in  the  same  letter.  Of  this  we  may,  at  least,  be 
reasonably  sure,  that  the  restrictions  and  distinctions  as  to  the  liabilitj^ 
of  Spain  contained  in  the  propositions  laid  down  by  the  majority  were 
not  present  to  the  writer's  mind.  It  would,  indeed,  seem  quite  like  a 
reflection  on  the  President  and  his  able  Secretary  of  State  to  suppose 
that,  with  the  power  of  dictating  terais  in  their  own  hands,  they  would 
have  been  willing  to  throw  away  the  opportunity  to  secure  the  most 
comprehensive  indemnity  for  our  citizens. 

Taking  together  this  contemporaneous  interpretation  of  the  treaty 
and  the  other  considerations  above  advanced,  we  have  what  seems  to 
be  a  demonstration  that  Spain  admitted  her  liability  for  all  the  injuries 
and  losses  our  people  had  suffered  in  Cuba  and  ceded  her  insular  pos- 
sessions to  meet  that  liability;  and  that  thiB  United  States  holds  that 
territory  in  trust  for  our  injured  citizens,  having  accepted  it  from 
Spain  for  that  purpose. 

The  United  States,  having  thus  demanded  and  received  from  Spain 
satisfaction  for  all  claims  of  its  citizens  for  injuries  caused  in  any  way 
by  the  insurrection  in  Cuba,  and  having  released  Spain  from  liability 
for  these  claims,  should  not  be  permitted  to  make  defense  against  any 
of  them  on  the  ground  that  Spain  was  not  bound  by  international  law 
or  by  treaty  to  pay  them.  In  law  and  morals,  the  United  States  js 
estopped  to  set  up  any  such  defense.  Whatever  Spain  was  forced  to 
pay,  this  Government  is  bound  to  turn  over  as  trustee  until  every  suf- 
ferer has  been  compensated.  In  no  other  way  can  the  justice  of  the 
treaty  be  met. 

Indeed,  the  attitude  in  which  the  Government  is  placed  by  the 
positions  taken  in  support  of  the  demurrers  is  particularly  painful  in 
view  of  the  letters  of  Secretary  Olney  above  referred  to,  in  which  he 
characterizes  cases  belonging  to  each  class  of  those  covered  by  the 
demurrers  as  showing,  on  their  face,  violations  by  Spain  of  rights 
granted  by  international  law  or  by  treaty;  and  I  am  not  aware  that  our 
Executive  has  ever  changed  the  opinion  thus  advanced. 

The  view  I  have  taken  with  regard  to  the  attitude  of  the  counsel  of 
the  Government  in  the  cases  under  consideration  is  strongl}^  sup- 
ported by  the  decision  of  the  Court  of  Claims  in  the  eases  of  Huhhell 
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and  others  v.  the  United  States  (15  C.  Cls.  R.,  p.  546),  which  arose  out 
of  the  destruction  of  the  bark  Caldera  and  her  cargo,  belonging  to 
American  citizens,  by  Chinese  pirates. 

As  the  result  of  the  demand  of  our  Government  on  China  for  indem- 
nity for  the  claims  in  question  the  latter  Government  agreed  by 
treaty  to  pay,  and  did  pay,  the  United  States  the  sum  of  S750,(XK),  in 
full  settlement  of  all  claims  of  American  citizens  up  to  date.  It  is 
sufficient  for  the  present  purpose  to  say  that  the  cases  got  before  the 
Court  of  Claims  by  authority  of  an  act  of  Congress,  as  I  desire  merely 
to  point  out  that  when  the  court  came  to  deal  with  the  contention  of 
the  Government's  counsel  that  the  claimants  had  no  claims  at  all 
against  China  under  international  law,  it  held  that  the  position  taken 
was  untenable,  because  the  validity  of  the  claims  had  been  already 
established  by  the  decision  of  the  executive,  the  proper  department  of 
the  Government  to  pass  on  it,  and  was  no  longer  an  open  question.  I 
quote  from  the  opinion  the  following  pertinent  and  emphatic  language: 

"It  can  not  be  questioned  that,  in  determining  what  claims  should 
be  paid  out  of  that  sum,  it  was  the  right  of  the  United  States  to  ascer- 
tain, in  such  way  and  through  such  instrumentality  as  they  might  see 
fit  to  prescribe  and  employ,  whether  any  claim  which  had  md  been 
presented  by  the  United  States  to  the  Chinese  Government  before  the 
convention  of  1858  was  a  claim  for  which,  by  international  law,  China 
was  liable;  but  when  the  President  of  the  united  States^  before  that 
convention  was  signed^  had  examined  into  claims — as  he  did  in  the  case 
of  the  Caldera — and  had  not  only  decided  that  they  were  just  claims 
against  China,  but  had  ordered  a  peremptory  demand  to  be  made  upon 
China  for  their  settlement,  the  point  was  settled^  so  far  as  the  Umtrd 
States  are  concernM^  that  by  international  law  they  constituted  a  legit- 
imate  reclamatimi  upon  that  cohntry.  And  it  was  so  settled  by  the 
only  department  of  the  United  States  Government  that  had  authority 
to  settle  it.  And  in  our  judgment  it  is  not  for  any  judicial  tribunal 
to  assume  to  rererse  that  derision  of  the  Xational  Executive^  and  so  put 
our  Government  In  the  unjustif  able  and  unenviable  position  before  tht 
world  of  having  detnanded  money  from  China  to  pay  certain  claimantM^ 
tfnd  thf^n  denying  them  ind^^mnity  out  of  that  money  on  t  lie  ground  that^ 
on  prinviphn  of  lntemati(f}ud  law^  they  never  had  any  claim  whatevrr 
against  China.  It  would  be  inconsii<tent  with  the  phiinei<t  principles  of 
national  h(m<rr  for  our  GtfVernment  to  have  urgea^  in  language  so  p)er- 
emptorv  and  with  a  promptness  so  conspicuous,  demands  which,  a^  n4t^}c 
clanned,  ivere  unsanctioned  by  international  law,^^    (p.  593.) 

This  decision  was  affirmed,  on  appeal,  by  a  divided  court;  but  no 
opinion  was  given  according  to  the  practice  of  the  Supreme  Cyoxxrt  in 
such  cases. 

With  Spain  driven  from  the  island  by  the  land  and  naval  forces  of 
the  United  States  1>ecause  she  was,  in  the  judgment  of  the  political 
departments  of  the  government.  Congress  and  the  Executive,  the 
primal  cause  of  those  '^ abhorrent  conditions"  which  ''fpr  over  three 
years"  had  ''shocked  the  moral  sense  of  the  people  of  the  United 
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States"  and  been  "a  disgrace  to  Christian  civilization,"  how  can  this 
Commission,  as  a  member  of  the  judicial  department,  rejudge  the 
action  of  the  other  two  departments  in  a  matter  within  their  compe- 
tency by  denying  Spain's  responsibility  for  results  flowing  directly 
from  those  very  conditions?  In  my  judgment,  the  Constitution  of  the 
United  States  admits  of  no  such  anomaly,  of  no  such  contradiction.  On 
the  contrary,  as  I  shall  show  further  on,  what  the  other  departments 
have  thus  done  and  sealed  with  the  blood  and  treasure  of  the  country 
concludes  absolutely  the  judicial  department;  in  a  word,  it  has  become 
clothed  with  the  sanctity  of  the  thing  adjudged,  and  must  be  accepted 
as  final.  The  thing  adjudged  is  accepted  as  truth,  res  judicata  pro 
veintate  accipitur^  or,  as  Mr.  Justice  Campbell  puts  it  stronger  still, 
in  Jeter  v.  Hewitt  et  al.  (22  How.,  364),  the  thing  adjudged  renders 
white  that  which  is  black  and  straight  that  which  is  crooked,  res 
jvdicata  facit  ex  curvo  rectum^  ex  alho  nigrum. 

But  if  we  suppose,  for  the  sake  of  argument,  that  this  Commission 
has  a  free  hand,  and  is  at  liberty  to  hold  that  the  liability  of  the  United 
States  under  Article  VII  of  the  treaty  of  peace  is  to  '^  adjudicate  and 
settle"  only  such  claims  of  our  citizens  as  Spain  was  responsible  for 
under  the  law  of  nations,  I  apprehend  the  result  must  be  the  same 
under  that  code. 

In  my  judgment,  there  is  no  middle  ground  between  holding  Spain 
accountable  to  our  citizens  for  all  the  consequences  of  the  ''abhorrent 
conditions"  in  Cuba  and  exempting  her  from  any  responsibility  what- 
ever; nor  can  I  doubt,  or  even  hesitate,  upon  the  subject  of  Spain's 
full  responsibility  when  I  consider  the  part  she  took  in  producing 
those  ''abhorrent  conditions,"  as  shown  by  the  messages  and  other 
utterances  of  the  Executive  Department  of  our  Government,  from 
which  I  have  already  freely  quoted. 

Some  idea  may  be  formed  of  the  degradation  to  which  the  Spaniards 
and  the  insurgents  had  sunk  when  we  recall  that  the  bands  of  maraud- 
ers that  harried  the  country  actually  derived  some  sanction  or 
countenance  for  their  nefarious  work  by  operating,  as  Secretary 
Olney  tells  us,  "  now  in  the  name  of  (me  party  and  nmc  in  the  name  of 
the  other,,  as  may  hest  mit  the  occasion..^'^  Might  I  not  stop  here  and 
leave  the  reader  to  complete  the  picture  ? 

In  vain  did  this  Government  protest,  again  and  again,  in  the  name  of 
our  suffering  citizens  and  of  humanity,  against  Spain's  disregard  of  the 
rules  of  civilized  warfare,  against  her  wanton  cruelties  to  our  citizens, 
and  against  the  devastation  and  pillaging  of  their  estates  by  her  cap- 
tains and  their  followers,  whose  ferocity,  as  I  have  said,  seemed  to 
rise  to  an  uncontrollable  pitch  at  a  demand  for  protection  on  the  ground 
of  American  citizenship,  as  shown  in  one  instance  where  Secretary 
Olney  remarks,  in  a  note  to  our  minister  at  Madrid,  that  the  onl}^ 
provocation  which  appeared  to  have  been  given  for  the  shocking  cruel- 
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ties  inflicted  by  a  Spanish  general  was  that  the  victim  was  ''a  citizen 
of  the  United  States,  and  that  he  presented  papers  bearing  the  signa- 
ture and  seal  of  the  United  States  consul-general  in  Cuba,  which  were 
given  him  to  insure  his  protection  from  harm  by  the  Spanish  authori- 
ties in  Cuba." 

In  his  message  of  December  6,  1897,  President  McKinley  speaks  of 
the  ''brutal  orders"  of  reconcentration  that  had  "  inflamed  the  Ameri- 
can mind  and  shocked  the  civilized  world"  as  ''not  civilized  warfare^^ 
but  '^ ej-terininationy  He  characterized  the  policy  on  which  Spain 
had  been  carrying  on  the  struggle  as  '"the  policy  of  cruel  rapine  and 
extermination  that  so  long  shocked  the  universal  sentiment  of  human- 
ity," and  said  that  the  power  of  her  army  had  been  used  '*'to  spread 
ruin  and  desolation,"  and  that ''  the  ciHlized  code  of  war  ha»  been  disre- 
garded^ no  less  so  hy  the  Spaniards  than  by  the  Cubans,^'* 

Language  can  not  adequately  describe  the  barbarities,  the  inhumani- 
ties that  provoked  this  gentle,  peace-loving  President  thus  to  charac- 
terize Spain's  method  of  conducting  the  struggle. 

It  thus  appears  from  the  state  papers  of  our  own  Government  that 
when  Spain  should  have  been  doing  her  best  to  protect  our  citizens  she 
was  laying  waste  their  estates  and  stripping  them  of  their  movable 
property,  and  that  when  she  should  have  been  maintaining  government 
she  was  engaged  in  producing  anarchy.  Her  officers  and  soldiers 
having  thus  laid  aside  the  honor  and  chivalry  that  belong  to  the  mili- 
tary character  and  descended  to  the  level  of  common  robbers  and 
assassins,  it  is  pertinent  to  ask  if  the  United  States  can  now  claim,  in 
the  name  of  Spain,  the  protection  and  indulgence  which  the  law  of 
nations  reserves  for  those  only  who  conform  to  its  requirements  and 
do  not  trample  them  under  foot. 

To  my  apprehension,  the  positions  taken  by  the  learned  counsel  for 
the  Government  are,  for  the  most  part,  remote  from  the  line  of  argu- 
ment properly  belonging  to  the  discussion  of  these  demurrers;  as,  for 
example,  the  contention  that  Spain,  whose  perfidy  and  tyranny  after 
the  peace  of  Zanjon  caused  the  insurrection  and  who  had  deliberately 
chosen  the  part  of  lawlessness  and  disorder  and  been  expelled  from 
the  island  as  the  primal  cause  of  the  ''abhorrent  conditions"  there, 
was  nevertheless  entitled  to  be  sheltered  under  the  so-called  doctrine 
of  "  beyond  control,"  as  though  she  had  performed  her  whole  duty 
under  the  law  of  nations;  and  that  other  contention,  equally  unten- 
able, that  the  military  of  Spain,  stained  with  every  imaginable  crime, 
should  be  treated  with  the  same  consideration  as  if  they  had  been 
engaged  in  civilized  warfare. 

Although  I  am  by  no  means  prepared  to  concede  as  a  principle  of 
international  law  that  when  a  revolt  attains  such  a  proportion  as  to  be 
beyond  the  control  of  the  titular  government  the  latter  is,  ipso  facto^ 
discharged  from  liability  to  citizens  of  other  countries  for  acts  corn- 
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mitted  by  insurgents  who  have  no  recognized  status  as  belligerents,  I 
am  satisfied  that  it  must  be  a  necessary  condition  to  a  claim  of  exemp- 
tion of  this  kind  that  the  government  making  it  should  appear  to  have 
acted  in  good  faith  and  to  have  put  forth  its  best  efforts  to  afford  the 
protection  to  such  citizens  which  every  civilized  nation  is  expected  to 
furnish.  Under  no  circumstances,  therefore,  was  such  a  plea  open  to 
Spain,  who,  so  far  from  acting  in  good  faith,  treated  our  citizens  with 
barbarity  and  cruelty  and  made  little  or  ••^ffort  to  protect  them  from 
similar  treatment  at  the  hands  of  the  insurgents  and  of  the  other 
marauders  who,  we  are  told,  harried  the  land,  now  in  the  name  of  one 
party  and  now  in  the  name  of  the  other,  as  occasion  seemed  to  require. 

In  my  judgment,  a  government  that  deliberately  causes  anarch}^  and 
set«  an  example  of  lawlessness  itself  in  time  of  rebellion  against  its 
authorit}^  is  entitled  to  no  consideration  whatever  from  other  govern- 
ments whose  citizens  have  suffered  from  such  conditions. 

Spain,  having  thus  turned  the  divine  power  of  government  into  the 
channels  of  anarchy  and  crime  and  become  h/)stis  humani  gen^m^  the 
United  States  should  not  be  allowed  now,  in  her  name,  any  immunity 
from  responsibility  under  the  law  of  nations. 

The  allowance  of  such  immunity  to  the  United  States  under  the 
rulings  of  the  Commission  also  violates  the  principle  that  a  wrongdoer 
can  not  qualify  his  own  wrong  and  so  restrict  his  responsibility  within 
limits  prescribed  by  himself.  It  seems  to  me  to  make  light  of  Spain's 
crime  against  society  to  confine  her  liability  to  the  particular  instances 
in  which  the  claimants  may  be  able  to  prove  that  the  Spanish  authori- 
ties inflicted  the  damage  complained  of  in  violation  of  the  rules  of  war, 
and  to  lose  sight  of  the  far-spreading  influence  of  her  example  of  law- 
lessness.    Having  sown  the  wind  she  should  reap  the  whirlwind. 

But  the  so-called  principle  of  "  beyond  control "  can  not  be  invoked 
in  the  name  of  Spain  as  a  defense  against  the  claims  for  losses  by  the 
acts  of  the  insurgents,  for  the  further  reason  that  Spain  became  bound 
contractually,  by  inevitable  implication,  to  satisfy  those  claims,  as  I 
shall  now  endeavor  to  show. 

As  we  have  seen.  President  Cleveland  in  his  message  of  December 
7,  1896,  declared  the  insurgent  government  to  be  a  figment,  existing 
on  paper  only.  In  a  communication  from  the  Spanish  minister  at 
Washington  to  Secretary  Olney,  dated  June  4,  1896,  the  writer 
expresses  the  same  opinion  with  the  corollary  therefrom  that  the 
insurgents  could  not '^exercise  the  rights  and  fulfill  the  obligations 
that  are  incumbent  on  all  the  members  of  the  family  of  nations." 
(For.  Rel.,  1897,  p.  645.) 

Supposing  now  the  insurgents  to  have  broken  away  from  Spanish 
control,  and  Spain  to  have  become  thereby  freed  from  liabilit}'  for 
their  acts  under  the  doctrine  laid  down  b}'  the  Commission,  the  only 
recourse  left  the  United  States  was  to  send  an  army  to  Cuba  to  give 
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our  suffering  citizens  there  the  protection  against  the  insurgents 
which  Spain  was  unable  to  furnish;  but,  as  we  have  seen,  Spain  was 
intolerant  of  any  suggestion  from  this  Government  of  mediation  or 
of  recognition  of  the  insurgents  as  belligerents  or  of  forcible  inter- 
vention, protesting  all  the  while  that  she  was  able  to  cope  with  and 
put  down  the  resistance  to  her  authority.  Our  Government  yielded 
to  these  appeals  until  further  indulgence  would  have  been  a  crime 
against  our  suffering  citizens  in  Cuba,  when  it  took  up  arms  and  drove 
Spain  froni  the  island  as  the  only  way  to  save  it  from  ruin. 

It  should  be  remembered  that  this  indulgence  and  forbearance  on  the 
part  of  the  United  States  meant  a  prolongation  of  the  sufferings  of  our 
citizens  in  Cuba,  and  a  large  addition  to  the  cost  already  incurred  of 
enforcing  our  so-called  neutrality  act.  It  would,  therefore,  be  most 
unreasonable  to  suppose  that  the  United  States  would  have  been  so 
indifferent  to  its  interests,  and  so  derelict  to  its  unprotected  citizens 
in  Cuba  as  to  concede  so  much  to  Spain  with  the  expectation  of  no 
return  whatever;  for,  as  we  have  seen,  both  countries  were  agreed  that 
the  insurgents  were  wholly  irresponsible.  In  the  nature  of  things, 
Spain,  on  the  other  hand,  could  not  have  expected  to  enjoy  the  bene- 
fits of  our  indulgence,  and,  at  the  same  time,  escape  liability  to  make 
good  the  losses  we  could  have  prevented  but  for  yielding  to  her  appeals 
-and  promises.  Qui  sentit  coinmodum^  sentire  d(^et  et  onus  is  a  princi- 
ple grounded  in  natural  law  and,  therefore,  a  part  of  the  law  of  nations. 
Oreat  as  was  the  desire  of  the  United  States  to  avoid  a  rupture  with 
Spain,  it  is  not  agreeable  to  reason  to  suppose  that  that  government 
was  quite  ready  to  buy  peace  by  entering  into  an  arrangement  analo- 
gous to  what  the  Romans  called  BociHas  l^onina^  where  all  the  benefits 
are  on  one  side  and  all  the  burdens  on  the  other. 

The  indulgence  of  this  Government  to  Spain  went  to  the  very  limit 
of  reason  and  magnanimity,  and  the  acceptance  of  that  indulgence 
iiecemitatt'd  th4^  iinj^lication  of  Spain^H  acquiesamce  in  the  posit imi  of 
our  GoDenuneiit  at  the  time  that  nothing  had  occurred  to  affect  the  con- 
tinuing responsibility  of  Spain  for  the  havoc  that  was  heing  nvadt  of 
American  mtei^entn  in  Cuha, 

These  considerations,  taken  in  connection  with  the  immensely 
important  fact  that  all  the  while  this  indulgence  was  going  on  our 
Government  was  continually  bringing  to  Spain's  attention  claims  of 
our  citizens  for  damages  caused  by  the  insurgents,  show  a  reciprocity 
of  conduct  between  the  two  Governments  from  which  natural  justice 
readily  deduces  a  contract  on  the  part  of  the  one  benefited  to  provide 
the  necessary  indemnity  for  the  one  that  suffered  in  order  to  produce 
that  benefit^such  a  contract,  indeed,  as  ^'reason  and  justice  dictate, 
and  which  the  law,  therefore,  presumes  that  every  man  undertakes  to 
perform."  Thus  the  Commentator  defines  an  implied  contract  (2 
Comm.,  443),  and  his  definition  holds  good  as  well  between  States  as 
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between  individuals.  If,  indeed,  as  we  are  told,  a  quasi-contractual 
relation  only  may  exist  between  States,  it  certainly  follows  that  an 
implied  contract  may  also  exist  between  them.  ''^Entre  £taU  comme 
entre  particvlierH^  des  engagements  se  ftmnent  dhtne  inaniere  analogue 
a^ix  engagements  amventionnels:  (juasi  ex  coidractn,^''  {Prinelpes  du 
Droit  Des  Geiis  par  Riviei\  Ttmie  2^  p.  J^l;  Ileffter^  Droit  Interna- 
tional. Ed.  l^^par  Gejfcken^  §  100.) 

In  the  above  discussion  I  have  felt  free  to  consult  the  State  papers 
of  the  Executive  Department  shedding  light  on  the  general  conditions 
in  Cuba  during  the  late  insurrection,  as  being  within  our  oificial 
knowledge.  Indeed,  1  know  of  no  other  channel  through  which  the 
Commission  could  be  adequately  informed  on  the  subject,  seeing  that 
it  is  without  any  sufficient  means  of  its  own  for  that  purpose.  Its 
character  of  impartial  arbiter,  its  position  of  absolute  neutrality 
between  opposing  parties  mean  the  absence  of  power  to  prosecute 
independent  investigations  into  matters  of  fact  for  itself,  and  subject 
it  to  the  necessity  of  deciding  issues  of  that  sort  on  such  evidence  as 
the  parties  to  them  may  choose  to  furnish,  and  where  tJuit  evidence 
stops  the  Commission  must  also  stop.^  hmrever  much  it  may  desire  to  go 
further.  As  the  president  of  the  Commission  said  in  a  recent  official 
letter,  our  function  ''  is  only  to  decide  cavses  when  the  evidence  is  duly 
presented."  (To  See.  of  State,  May  28,  1903.)  It  was  to  this  attitude 
of  neutfalitj^  of  the  courts  that  Sir  Frederick  Pollock  pointed,  on  a 
recent  occasion,  as  one  of  the  foundations  of  justice  for  which  we  are 
indebted  to  the  common  law. 

Undoubtedly,  some  such  vein  of  reflection  prompted  the  following 
remarks  in  the  case  of  The  Ambrose  Light: 

Courta  can  not  inquire  into  the  internal  condition  of  foreign  communities  in  order 
to  determine  whether  a  state  of  civil  war,  as  distinguished  from  sedition  or  armed 
revolt,  exists  there  or  not.  They  must  follow  the  political  and  executive  depart- 
ments, and  recognize  only  what  those  departments  recognize;  and,  in  ihe  absence  of 
any  recognition  by  them,  must  regard  the  former  legal  conditions  as  unchanged.  (25 
Fed.  Rep.,  p.  412.) 

The  same  doctrine  is  impressively  stated  in  the  following  passage 
from  the  opinion  of  Chief  Justice  Marshall  in  Jiose  v.  Himeley  (4  Cr., 
268,  272): 

The  colony  of  St.  Domingo,  originally  belonging  to  France,  had  broken  the  bond 
which  connected  her  with  the  parent  state,  had  declared  herself  independent,  and 
was  endeavoring  to  support  that  independence  by  arms.  France  still  asserted  her 
claim  of  sovereignty,  and  had  employ e<l  a  military  force  in  support  of  that  claim.  A 
war  dje  facto  then  unquestionably  existed  between  France  and  St.  Domingo.  It  has 
been  argued  that  the  colony,  having  declared  itself  a  sovereign  state,  and  having 
thus  far  maintained  its  sovereignty  by  arms,  must  be  considered  and  treated  by  other 
nations  as  sovereign  in  fact,  and  as  being  entitled  to  maintain  the  same  intercourse 
with  the  world  that  is  maintaine<l  by  other  belligerent  nations.  In  support  of  this 
argument,  the  doctrines  of  Vattel  have  been  particularly  referred  to.  But  the 
limguage  of  that  writer  is  obviously  addressed  to  sovereigns,  not  to  courts.     It  is  for 
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governments  to  decide  whether  they  will  roBomSeac  6t  Bamin^  as  jb  \ 
nation,  and  until  such  decteioD  shall  be  made,  or  France  shall  relinquish  her  claim, 
courts  of  justice  must  consider  the  andeni  state  of  ^wngs  as  remaining  unaltered^  and  the 
sovereign  power  of  France  over  thai  colony  as  stiU  subsisting. 

According  to  these  authorities,  the  Commission  can  take  knowledge 
that  a  war  de  facto  was  going  on  in  Cuba,  but  can  not  judicially  know 
the  political  effects  produced  by  such  war,  and  so  long  as  nothing  to 
the  contmry  was  declai*ed  by  the  political  department  of  the  Govern- 
ment, the  old  state  of  things  must  be  considered  to  have  remained 
unaltered;  that  is  to  say,  we  must  presume  that  the  sovereignty  of 
Spain  was  intact,  and,  with  it,  all  her  responsibilities  under  the  law  of 
nations  for  the  safety  of  the  persons  and  property  of  alien  residents  in 
Cuba.  What  else  could  Chief  Justice  Marshall  have  meant,  when  he 
said,  in  the  above  passage,  that  the  "  conrtH  of  jmtiee  untst  ayra^iihr 
the  ancient  state  of  things  as  remaining  unaltered^  and  the  sovereign 
power  of  France  over  that  colony  as  still  subsisting'''^  I 

He  did  not,  be  it  observed,  venture  to  intimate  the  "  beyond  control'' 
doctrine,  although  Santo  Domingo  had  declared  herself  an  independent 
state,  and  had  maintained  the  pretension  by  arms,  contending  that  she 
should  be  treated  by  other  nations  as  sovereign  in  fact  and  entitled  to 
maintain  the  same  intercourse  with  the  world  that  is  maintained  by 
other  belligerent  nations. 

But  there  is  still  another  reason  why  the  so-called  "  beyond  control" 
doctrine  can  not  be  invoked  in  these  cases,  namely,  that  the  Executive 
Department  of  our  Government  has  repeatedly  ignored  the  doctrine  as 
a  principle  of  international  law. 

In  1861  it  did  not  occur  to  our  minister  to  England,  Mr.  Adams, 
that  there  was  any  such  doctrine  in  the  interriational  code  when  he 
took  coilsolation  from  the  fact  that  the  recognition  of  belligerency 
accorded  to  the  Confederate  States  by  Great  Britain  ''had  released  the 
Government  of  the  United  States  from  responsibility  for  any  misdeeds 
of  the  rebels  towards  Great  Britain." 

In  his  ''memorable  message  of  December  7,  1875,"  President  Grant 
gives  as  one  of  the  reasons  for  not  recognizing  the  Cubans  as  bellig- 
erents that  such  recognition  ^^  would  rel^iose  the  parent  government 
from  re^ponsihility  for  acts  done  hy  the  insurgents;  "  language  which  is 
quoted  and  adopted  by  President  McKinley  in  his  message  of  Decem- 
ber 6,  1897. 

In  the  case  of  Tlie  ThrcAi  Friends  (166  U.  S.,  p.  63)  the  Chief  Justice 
states  as  one  of  the  effects  of  recognition  of  belligerency,  "the 
abandonment  of  claims  for  reparation  on  account  of  damages  suffered 
by  our  citizens  from  the  prevalence  of  warfare." 

Is  there  room  for  reasonable  doubt,  then,  that  this  omission  to 
mention,  even,  the  so-called  doctrine  of  '* beyond  control"  in  these 
official  declarations  amounts  to  a  deliberate  purpose  to  deny  it  any 
countenance  from  the  United  States  as  a  principle  of  the  law  of  nations? 
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If  Spain  was  already  released  from  iriiability  for  acts  of  the  insur- 
gents by  the  magic  of  the  ''  beyond  control"  doctrine,  it  was  little  less 
than  solemn  trifling  for  our  Executive  to  allege  as  a  ground  against 
conceding  .recognition  to  the  Cubans  that  such  action  would  release 
Spain  from  liability  to  our  citizens  for  their  acts. 

When,  therefore,  a  tribunal  authorized  by  this  Government  is  in 
want  of  information  as  to  a  matter  pertaining  to  our  relations  with 
another  power  it  should  look  for  light  not  so  much  to  the  evidence 
supplied  by  the  parties  in  the  case  before  it  as  to  the  files  of  the  Execu- 
tive, which  is  the  Department  that  has  exclusive  charge  under  the 
Constitution  of  our  relations  with  other  nations.  This  Department, 
unlike  the  judicial,  has  a  free  hand  in  investigating  occurrences  in 
other  lands  and  is  provided  with  the  best  information  attainable,  as 
compared  with  which  evidence  of  a  similar  import  collected  by  the 
private  parties  to  a  litigation  must  too  often  prove  inadequate  and 
unsafe.  Indeed,  a  tribunal  that  should  act  on  that  sort  of  evidence  in 
disposing  of  a  question  entering  into  our  relations  with  another  power 
or  set  up  to  know  ex  officio  the  facts  pertaining  to  such  relations  would 
be  in  danger  of  rendering  a  decision  that  would  clash  with  some  policy 
or  action  of  the  Executive  or  prove  a  source  of  more  or  less  embar- 
rassment to  the  Government;  and  the  possibility  of  such  a  contradic- 
tion and  disorder  in  government  is,  to  my  mind,  an  unanswerable  argu- 
ment that  it  is  the  duty  of  the  judiciary  to  follow  the  Executive  in 
all. such  matters,  and  not  to  attempt  to  strike  out  an  independent  course 
of  its  own.  I  agree  with  the  remark  of  a  celebrated  jurist  that  ''the 
soundness  of  any  construction  which  would  bring  one  organ  of  the 
Government  into  collision  with  another  is  to  be  suspected;  for  where 
collision  occurs,  it  is  evident  the  machine  is  working  in  a  way  the 
f  ramers  of  it  did  not  intend." 

Now,  applying  this  test  to  the  matter  in  hand,  it  would  seem  clear 
that  the  adoption  and  enforcement  by  the  Commission  of  the  "  beyond 
control "  doctrine  seriously  trenches  on  the  province  of  the  Executive, 
for  it  has  produced  embarrassment  by  involving  the  United  States  in 
the  inconsistency  of  having  pressed  upon  the  attention  of  the  Govern- 
ment of  Spain  claims  of  our  citizens  for  losses  and  injuries  caused  by 
the  insurgents,  as  indicating  *'  that  the  rights  granted  by  international 
law  and  by  treaty  to  the  citizens  of  the  United  States  residing  in  Cuba 
have  not  been  observed  by  the  Spanish  authorities  in  that  island"  and 
of  having  compelled  Spain  to  settle  these  and  other  claims  by  cessions 
of  territory  and  of  now  refusing,  with  satisfaction  in  its  hands,  to 
recognize  these  claims  as  having  any  validity. 

Indeed,  this  action  of  the  Commission  has  a  still  more  serious  phase, 
for  if  it  was  the  exercise  of  a  valid  jurisdiction  it  is  binding  on  the 
United  States,  and  might  provoke  Spain  to  complain  of  having  been 
compelled  to  grant  indemnity  for  what  the  United  States  now 
repudiates. 
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In  rejecting  the  idea  that  such  a  relation  of  contradiction  or  of 
antagonisni  between  the  Judicial  and  Executive  Departments  of  our 
Governnient  was  possible,  the  Supreme  Court  says  in  the  case  of 
Williavis  V.  The  Suffolk  Inmrance  Company  (13  Pet.,  415):  ^*No  well- 
regulated  government  has  ever  sanctioned  a  principle  so  unwise  and 
so  destructive  of  national  character." 

It  should  be  remembered,  too,  that  the  powers  gmnted  by  the  Con- 
stitution are  distributed  among  three  great  Departments — the  Legis- 
lative, the  Executive,  and  the  Judicial — each  of  which  is  supreme 
within  the  circle  of  its  authority.  On  this  supremacy  depends  the 
equilibrium  of  the  Constitution,  and,  in  a  large  measure,  the  safety  of 
the  Government.  {SinMng-Fund  Cases^  99  U.  S.,  700,  718.)  From 
which  it  follows  as  a  necessary  corollary  that  whatever  any  Depart- 
ment does  within  its  powers  should  be  accepted  by  the  other  two  as 
final  and  complete,  except  where  the  Constitution  otherwise  ordains.- 

It  will  not  be  disputed  that  the  Constitution  makes  the  Executive 
the  e3^es  and  ears  of  the  Government  to  collect  information  as  to  public 
affairs  in  other  lands,  and  clothes  it  with  authority  to  shape  the  policy  of 
the  Government  thereon.  If  now  the  information  so  collected  is  a  suf- 
ficient basis  for  Executive  action  towards  other  powers,  I  do  not  com- 
prehend why  such  evidence  and  the  policy  or  action  of  the  Executive 
framed  thereon  should  not  be  suflicient  for  the  purposes  of  the  judiciary 
and  of  Congress  also.  And  I  can  not  but  regard  it  as  some  corrobora- 
tion of  the  view  I  am  presenting,  that  Congress,  with  ample  authority 
to  institute  independent  investigations  of  its  own,  and  with  a  mass  of 
evidence  before  it  already  on  Cuban  affairs  that  had  been  collected  by  the 
Senate  Foreign  Relations  Committee,  chose  to  refer  to  the  message  of 
President  McKinley  of  April  11,  1898,  as  authority  for  what  is  said  as 
to  the  conditions  in  Cuba  in  the  preamble  of  the  joint  resolution  of 
April  20,  1898,  virtually  declaring  war  against  Spain. 

It  is  said,  however,  that  the  authorities  cited  at  the  bar  in  support 
of  the  principle  that  the  judiciary  must  follow  Executive  action  in 
matters  pertaining  to  our  foreign  relations  do  not  apply  to  the  species 
of  Executive  action  taken  with  reference  to  the  public  conditions  in 
Cuba  during  the  insurrection.  But  as  it  can  not  be  denied  that  the 
action  thus  taken  was  appropriate,  and  within  the  competency  of  the 
Executive  Department,  the  circumstance  that  it  was  taken  on  fact* 
different  from  those  in  the  authorities  cited  does  not  appear  to  have 
any  validity  as  an  argument  against  the  application  of  the  principle 
here,  unless  it  is  intended  to  deny  the  authority  of  precedent  altogether 
in  judicial  matters,  seeing  that  cases  distinct  in  origin  but  identical  in 
principle  are  never  the  same  in  their  facts. 

If  now  the  United  States  was  estopped  in  the  Caldera  cases  to  ques- 
tion the  validity  of  claims  of  American  citizens  against  China  which 
had  been  held  valid  by  the  Executive  Department  of  the  Govem- 
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ment,  I  apprehend  that  the  United  States  should  be  estopped  here 
to  set  up  exemptions  from  liability  under  the  law  of  nations,  in  the 
name  of  Spain,  in  the  face  of  the  deliberate  judgment  of  the  Executive 
Department  that  Spain  had  habitually  trampled  the  law  of  nations 
under  foot  during  the  late  insurrection,  which  judgment  was  followed 
and  confirmed  by  Congress  in  the  declaration  of  war  under  which 
Spain  was  expelled  from  Cuba. 

But  whether  the  Commission  is  bound  or  not  by  the  opinions  of  the 
Executive  as  to  the  conditions  in  Cuba  and  the  responsibilities  flowing 
therefrom,  it  would  seem  impossible  to  deny  that  the  views  of  that 
department  showing  the  state  of  mind  of  our  Government  at  the  time 
are  of  great,  not  to  say  controlling,  assistance  in  enabling  us  to  judge 
what  claims  were  in  contemplation  when  our  Government  was  remon- 
strating with  Spain  for  her  barbarous  and  inhuman  treatment  of  our 
citizens  in  Cuba  and  when  the  indemnity  provided  for  in  the  treaty  of 
peace  was  forced  out  of  Spain  by  our  Government  as  the  alternative 
to  a  resumption  of  active  hostilities. 

But  aside  from  international  law,  Spain  was  bound  by  treaty  stipu- 
lations of  unusual  stringency  to  make  reparation  for  certain  property 
losses  of  our  citizens  in  Cuba  during  the  late  insurrection. 

By  article  7  of  the  treaty  of  1795  it  was  agreed  ''that  the  subjects 
or  citizens  of  each  of  the  contracting  parties,  their  vessels  or  effects, 
shall  not  be  liable  to  any  embargo  or  detention  on  the  part  of  the 
other,  for  any  military  expedition  or  other  public  or  private  purpose 
whatever." 

This  provision  the  United  States  has  several  times  used  as  a  curb  on 
Spain  for  the  protection  of  our  citizens  against  the  arbitrary  seizure 
or  detention  of  their  property  of  every  description,  holding  that  ''no 
exigency  of  war,  no  requirement  of  the  public  service  "  could  be  allowed 
to  sanction  or  excuse  any  such  seizure  or  detention. 

It  is  true  Spain  sought,  during  the  ten  years'  insurrection,  to  gain  a 
freer  hand  by  narrowing  the  operation  of  this  embargo  provision  by 
interpretation,  but  the  effort  completely  broke  down  before  the  deter- 
mined resistance  of  the  United  States,  Spain  ending  by  accepting 
without  reservation  the  meaning  placed  on  the  provision  by  our  Gov- 
ernment. 

When,  therefore,  Spain  and  the  United  States  came  to  an  agree- 
ment, in  1871,  to  arbitrate  the  claims  of  our  citizens  for  injuries  inflicted 
by  the  authorities  in  Cuba,  neither  Government  recognized  any  right 
in  the  arbitrators  to  pass  upon  the  validity  of  embargoes,  that  question 
having  been  tacitly  reserved  for  diplomatic  action  exclusively,  thus 
leaving  nothing  open  before  the  tribunal  in  embargo  cases  but  the 
assessment  of  damages  and  proof  of  citizenship,  in  a  word,  the  two 
Governments  had  agreed  upon  the  true  import  of  the  embargo  pro- 
vision, and  that  matter  had  become  re^  judicata  by  a  tribunal,  so  to 
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speak,  having  exclusive  jurisdiction  of  the  subject;  I  say  exclusive 
jurisdiction,  because  I  deem  the  expression  warranted  by  an  opinion 
of  Mr.  Justice  Curtis,  much  commended  in  the  Head  Money  Cases  (112 
U.  S.,  697,  598),  where  that  eminent  jurist  held  that  a  promise  in  a 
treaty  addresses  itself  to  the  political  and  not  to  the  judicial  depart- 
ment of  the  Government,  and  that  the  courts  can  not  decide  the  ques- 
tion whether  it  has  been  observed  or  not.  {Tat/lor  v.  Morton^  2  Cur- 
tis C.  C.  R.,  454.) 

And  precisely  to  the  same  effect  is  the  following,  from  the  Head 
Money  Cases  (supra): 

A  treaty  is  primarily  a  compact  between  independent  nations.  It  depends  for  the 
enforcement  of  its  provisions  on  the  interest  and  the  honor  of  the  governments 
which  are  parties  to  it.  If  these  fail,  its  infraction  becomes  the  subject  of  inter- 
national negotiations  and  reclamations,  so  far  as  the  injured  party  chooses  to  seek 
redress,  which  may  in  the  end  be  enforced  by  actual  war.  It  is  obmow  that  with  aU 
this  thejudicixd  courts  have  nothing  to  do  and  can  give  no  redress, 

indeed,  where  a  suit  between  private  parties  turns  on  a  question  of 
boundary  under  a  treaty  with  a  foreign  power,  and  the  question  has 
been  determined  by  the  political  departments  of  the  government,  the 
courts  will  follow  such  decision,  without  inquiry  as  to  its  soundne*^. 
{Foster  V.  Neilson^  2  Pet.,  253;  Garcia  v.  Lee^  12  Pet.,  511;  Untied 
States  Y.Reynes^  9  How.,  127.)     * 

Accordingly,  in  his  note  to  the  Spanish  minister  of  February  14, 
1896,  Secretary  Olney  treats  it  as  ^^  admitted  a/fid  established  beyond 
controversy'^^  that  the  property  of  American  citizens  within  the  Spanish 
jurisdiction  "  may  not  be  appropriated  against  the  owner's  will  to  the 
public  use  for  military  or  any  other  purposes,  even  though  compensa- 
tion he  te7idered.^'^ 

It  has  been  pressed  upon  us  with  great  force  that  the  reconcentration 
orders  of  General  Weyler  fell  within  the  prohibition  of  the  embargo 
clause  of  the  treaty,  but  in  view  of  the  fact  that  both  political  depart- 
ments of  the  Government,  Congress  and  the  Executive,  have  solemnly 
declared,  in  words  that  will  long  hold  a  place  in  the  nation's  memory, 
that  the  orders  in  question  were  brutal  and  inhuman  violations  of  the 
rules  of  civilized  warfare,  and  in  view  of  the  further  fact  that  Spain 
herself  must  be  taken  to  have  acquiesced  in  that  judgment  by  abandon- 
ing the  odious  features  of  reconcentration,  in  obedience  to  the  remon- 
strances of  our  Government,  thus  fixing  her  liability  under  the  law  of 
nations,  1  deem  it  quite  unnecessary  to  enter  upon  the  consideration  of 
the  relation  the  embargo  provision  bore  to  the  orders  in  question. 

The  refusal  of  the  majority  of  the  Commission  to  follow  the  decision 
of  the  Executive,  that  the  embargo  provision  extends  to  all  seizures 
and  detentions  of  property  for  war  purposes,  may  proceed  on  the 
idea  that  to  hold  Spain  liable  under  such  circumstances  woidd  be 
the  same  as  saying  that  by  adopting  the  embargo  provision  the  con- 
tracting powers  surrendered  an  important  attribute  of  sovereignty. 
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So  far  from  this  being  true,  however,  it  may  be  conceded  for  the  sake 
of  argument,  without  materially  weakening  the  ease  of  the  claimants, 
that  such  is  not  the  sense  of  the  provision,  and  that,  if  such  were  the 
true  sense,  the  contracting  parties  had  no  right  to  barter  away  any  part 
of  the  war-making  power  vested  in  them  for  the  public  good. 

But  it  clearly  remains,  that  these  same  contracting  parties  did  have 
the  right  to  stipulate  that  every  expropriation  of  the  property  of  the 
citizens  or  subjects  of  either  by  the  other  for  war  purposes  or  any 
other  should  be  paid  for;  and  such  should  be  the  reading  of  the  pro- 
vision if  the  language  can  not  have  its  full  operation,  in  obedience  to 
the  well-established  canon  of  interpretation  that  where  an  instrument 
can  not  have  effect  in  one  way  it  may  in  another,  rather  than  that  the 
intention  of  the  parties  should  be  entirely  defeated.  Quaiido  res  non 
valet  ut  ago^  valeat  quantum  val ere  potest.  {Jackson  v.  Bowen^  7  Cow  en, 
13;  RfMnson  v.  Ryan  et  al,^  25  N.  Y.,  325;  Buggies  v.  Barton^  13 
Gray,  506;  Grove)*  v.  Thatehei^  4  Gray,  526;  Hunt  v.  Hunt^  14  Pick., 
374;  Freennan  v.  McGrau\  15  Pick.,  86.) 

Practically,  the  embargo  provision  amounts  to  no  more  than  a  stipula- 
tion for  indemnitj',  as  no  preventive  remedy  to  anticipate  a  violation  of 
the  provision  exists  or  could  exist  as  between  sovereignties,  and  when 
such  violation  occurs,  being  past  recall,  it  leaves  to  the  party  injured 
a  claim  for  the  amount  of  the  injury  he  has  suffered,  as  was  said  by 
Secretary  Fish  in  his  letter  of  June  24,  1870,  to  our  minister  at 
Madrid,  bringing  to  his  attention,  amongst  other  things,  claims  of  our 
citizens  whose  propert}'  had  been  embargoed. 

Considering  the  rather  subordinate  place  the  embargo  provision  of 
article  7  of  the  treaty  of  1796  holds  in  the  view  I  have  taken  of  these 
demurrers,  it  has  not  been  deemed  necessary  to  prolong  this  opinion 
by  quotations  and  references  in  support  of  the  genemlizations  made 
above  upon  the  diplomatic  correspondence  of  our  Government  bearing 
on  the  provision. 

But  before  leaving  the  treaty  of  1795  1  desire  to  advert  briefly  to  its 
sixth  article,  which  is  as  follows: 

Article  VI. 

Each  party  shall  endeavor,  by  all  means  in  their  power,  to  protect  and  defend  all 
ve^els  and  other  effects  belonging  to  the  citizens  or  subjects  of  the  other  which  shall 
be  within  the  extent  of  their  jurisdiction  by  sea  or  by  land,  and  shall  use  all  their 
efforts  to  recover,  and  cause  to  be  restored  to  their- right  owners,  their  vessels  and 
effects  which  may  have  been  taken  from  them  within  the  extent  of  their  said  juris- 
diction, whether  they  are  at  war  or  not  with  the  power  whose  subjects  have  taken 
possession  of  the  said  effects. 

The  meaning  of  this  provision  1  take  to  be  that  the  contracting  Gov- 
ernments intended  that  the  character  of  the  protection  which  each 
should  afford  the  property  of  its  own  citizens  or  subjects  should  not  be 
the  standard  hy  which  its  dut}^  to  protect  the  property  of  the  citizens 
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or  subjects  of  the  other  within  its  jurisdiction  should  be  governed,  but 
that  a  greater  degree  of  diligence  should  be  observed,  requiring  that 
"  each  party  shall  endeavor  hy  all  riieans  In  their  pinoer  to  protect  and 
defend"  all  such  property  and  use  '*aZZ  their  efforts'^''  to  recover  and 
restore  the  same  when  seized  within  their  jurisdiction  by  the  subjects 
of  other  powers,  whether  they  are  at  war  or  not  with  such  powers. 

To  this  article,  in  common  with  article  7,  the  majority  of  the  Com- 
mission decline  to  give  the  effect  which  I  think  its  language  calls  for. 
They  concede  that  both  articles  were  in  operation  during  the  late 
insurrection  in  Cuba,  yet  reject  the  standards  of  duty  which  those 
articles  establish,  and  in  their  place  enforce  others  supposed  to  be 
prescribed  b}'^  a  law  which  the  parties  in  the  exercise  of  the  liberty  of 
contracting  have  entirely  supei'seded. 

Unlike  a  violation  of  the  embargo  clause  of  article  7,  which  is  fixed 
once  for  all  by  a  definite  public  act  of  some  sort,  a  breach  of  the  pro- 
tection .  guaranty  of  article  6  can  seldom  be  established  without  an 
investigation  of  the  facts  of  the  particular  case,  in  order  to  show 
whether  the  government  charged  had  come  up  to  the  standard  of  dili- 
gence prescribed  by  the  treaty. 

This  difference  between  the  two  articles  seems  to  call  for  some  notice 
of  the  rules  of  law  and  logic  which  should  govern  investigations  of 
fact  under  the  article  in  question;  particularly,  as  what  the  Conunis- 
sion  has  laid  down  with  regard  to  the  necessity  of  alleging  and  prov- 
ing Spain's  delinquency  in  certain  cases  appears  to  have  been  under- 
stood by  some  as  holding  the  claimant  to  a  stricter  ride  than  that 
imposed  by  the  procedure  and  practice  of  the  circuit  courts  of  the 
United  States,  and  with  them  courts  generally  in  this  country  and  in 
England,  which  I  must  presume  the  majority  of  the  Commission  had 
in  contemplation  when  they  made  the  ruling  to  which  I  refer;  especially 
as  we  are  required  by  law  to  follow  that  procedure  and  pi^actice  as  far 
as  practicable. 

It  is  undeniable  that  an  American  citizen  claiming  indemnity  for  a 
property  loss  alleged  to  have  occurred  through  Spain's  default  in  not 
using  all  the  means  in  her  power  to  prevent  it,  has  the  burden  of 
proving  both  the  duty  of  Spain  in  the  premises  and  her  failure  to  per- 
form that  duty  as  prescribed  by  the  treaty. 

This  burden  of  proof  remains  with  the  claimant  until  the  end,  unless 
he  is  relieved  from  it  altogether  by  a  defense  which  takes  the  form 
of  a  confession  and  avoidance;  for  then  the  claimant's  cause  of  action 
is  confessed  and  the  burden  of  proof  is  on  the  defendant  to  establish 
the  matter  of  avoidance  on  which  the  case  now  turns,  for  he,  the 
defendant,  has  become  actiyr  or  plaintiff  as  to  such  matter.  Rem 
exclpietido  fit  actor. 

While  it  is  perfectly  true  that  the  burden  of  proof  never  shifts,  it 
is  equally  true  that  the  burden  of  evidence  or  of  going  forward  with 
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eindence^  may  often  shift  from  side  to  side  in  the  trial,  and  the  two 
propositions  stand  perfectly  well  together. 

Unfortunately,  the  phrase  '^  burden  of  proof  "  is  also  commonly  used 
to  express  the  idea  conveyed  by  the  phrase  '^burden  of  evidence." 
For  example,  it  is  usually  said  that  the  presumption  of  sanity  in  the 
accused  shifts  the  burden  of  proof  to  him;  which  is  an  unscientific  way 
of  presenting  the  idea  conveyed  by  a  well-known  writer  on  evidence 
that  the  presumption  of  sanity  ^^ puts  upon  the  defendant  the  burden  of 
going  forward  with  evidence  upon  the  queMion^  but  does  not  affect  the 
duty  of  ultimately  sustaining  sanity,"  a  duty  which,  1  may  add,  always 
remains  with  the  prosecution,  as  sanity  is  an  integral  part  of  the  con- 
ception of  criminality. 

Let  us  consider  then  what  is  the  logical  process  by  which  each  party 
in  turn  overcomes  what  I  may  call  the  mertia  of  the  court's  neutrality 
between  the  litigants.  It  is  this:  The  plaintiff  begins  by  adducing 
evidence  of  a  prirna  facie  C2^se'^  that  is  to  say,  such  a  case  as,  if  believed 
by  the  jury,  entitles  him  to  ask  for  a  verdict;  to  prevent  which,  it  is  now 
with  the  defendant  to  introduce  evidence  of  a  prima  facie  defense, 
upon  which  he  may  succeed,  with  the  jury's  help,  unless  plaintiff  in 
turn  overcome  it  by  evidence  in  rebuttal. 

What  is  a  sufficient  prima  facie  case  must  be  answered  by  substan- 
tive law,  and  not  the  law  of  evidence;  but  there  is  no  hard  and  fast 
rule  on  the  subject,  the  requirement  varying  with  different  classes  of 
cases.  In  some  a  mere  scintilla  of  evidence,  as  it  were,  suffices  to  tip 
the  beam  and  shift  to  the  defendant  the  burden  of  going  forward  with 
the  evidence,  as  in  suits  against  carriers  of  passengers  for  personal 
injuries.  In  others  the  plaintiff  is  held  to  a  stricter  requirement,  as 
in  actions  for  malicious  prosecution.  It  thus  appears  that  the  courts 
have  a  considerable  range  of  discretion  in  determining  when  a  party 
may  rest  for  the  time  being  and  when  the  other  party  may  fairly  be 
called  on  to  explain. 

Returning  now  to  the  case  of  an  American  citizen  claiming  indem- 
nity before  this  Commission  for  property  losses  in  Cuba  through  the 
failure  of  Spain  to  afford  the  protection  required  by  Article  VI  of  the 
treaty,  I  think  it  is  a  proper  deduction  from  the  authorities  that  the 
United  States,  as  the  representative  of  Spain,  can  be  fairly  called  on 
to  explain  in  any  such  case  where  the  claimant  offers  evidence  to  show 
that  his  property  has  been  lost  or  destroj^ed  by  some  violent  and  arbi- 
trary ac»t,  which,  it  will  be  presumed  for  the  time  being,  was  in  con- 
sequence of  Spain's  neglect  of  duty  under  the  treaty. 

Doctor  Wharton  supports  this  view  on  the  authority  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  the  Chicoi)ee  Bank  v.  Phil, 
Bank  (8  Wall.,  p.  641),  and  on  the  authority  of  other  cases.     He  says: 

When  a  i)en3on  who  contracts  to  perform  a  particular  duty  to  another  person  or 
thing  is  sued  for  negligent  injury  to  such  person  or  thing,  then  the  plaintiff  need 
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only  prove  the  injury;  an<i  the  burden  [meaning,  of  course,  the  bunien  of  ^oing  for- 
ward with  the  evidence]  is  on  the  defendant  to  excuse  himnelf  by  proof  of  the  exer- 
cise of  due  diligence.  What  such  diligence  is,  depends  upon  the  nature  of  the 
contract,  as  elsewhere  discussed.  That  it  must  l)e  proved  as  an  excusatorj-  defens** 
by  the  defendant,  and  that  the  bunien  is  on  him  to  do  sd,  is  plain. 

He  then  illustrates  the  proposition  by  an  example  taken  from  the 
Koman  Digest: 

A  herd  of  goats  are  taken  by  a  herdsman  to  pa'^ture.  They  are  carried  off  by  nAh 
Ijers,  without  the  fault  of  the  herdsmau.  Jt  i«  not  iieceimanj  for  thf  oimer  to  jmre  uavt 
oj  due  rare  in  the  herdsman;  fmt  the  hnrden  i»  on  the  h^'rdsman  to  prove  that  the  /<vy?  of  the 
herd  ira>i  not  due  to  irant  ofdnr  rare  hij  hinvelf. 

He  then  eonehides  as  follows: 

Public  jwlicy,  in  such  case,  unites  with  juridical  principle  in  requiring  the  (iefend- 
ant  (i.  e.,  the  i>arty  undertaking  by  contract  to  do  a  particular  thing)  to  show,  when 
sued  on  the  contract,  either  that  the  thing  was  done  by  him,  or  that  he  has  giKxl 
grounds  of  excuse.     (Evidence,  vol.  1,  sec.  'Mi2.) 

In  Chh'opte  Bank  v.  PltlL  Batd-  (aupra),  the  Supreme  Court  say: 

Where  a  peculiar  obligation  is  cast  upon  a  fx^rson  to  take  care  of  gcxxls  intrusted 
to  his  charge,  if  they  are  lost  or  damage<i  while  in  his  cust^xiy,  the  presumption  is 
that  the  hxss  or  damage  was  occasioned  by  his  negligence  or  want  of  care  of  himself 
or  of  his  servants.  This  presumption  arises  with  respect  to  goo<ls  lost  or  injured,  or 
which  have  bet^n  deiK>sited  in  a  public  inn,  (jr  which  have  l)een  intruste<i  to  a  common 
carrier.     But  the  presunipticm  may  l)e  rebutted. 

This  was  said  in  a  ease  where  the  defendant  bank  was  sued  for  neg- 
leeting  to  give  notice  of  the  default  of  the  acceptor  of  a  bill  of  exchange 
sent  to  it  for  colle<'tion,  whereby  other  parties  to  the  bill  were  dis- 
charged, and  where  the  trial  court  hold  that  the  plaintiff  had  made  out 
diprifiKt  f(tri<'  case  by  showing  the  transmission  of  the  bill  to  the  other 
bank  and  the  latter's  failure  to  give  notice. 

So  in  McGreijifnj  v.  Ptu^xcoff  (5  dishing,  67),  the  defendant  objected 
that  phiintiflf  had  given  no  evidence  of  nonperformance  of  the  con- 
tract sued  on,  to  which  the  court  answered  that  the  objection  was 
*' against  first  principles/'  and  that  *'on  an  affirmative  contract  btMngr 
proved  to  pay  money  or  [)erform  some  duty,  it  is  incumbent  on  the 
defendant  t<>  prove  payment,  performance,  or  tender,  or  an  excuse 
therefrom/' 

In  Tnrho.v  V.  Ka.strrn  SfHimhoaf  Co,  (50  Me.,  339,  344),  it  wa^  held 
sufficient  to  support  in  the  first  instance  the  plaintilTs  averment  of  loss 
or  injury  by  the  defendant,  a  common  carrier,  '"to  show  that  the 
goods  have  not  arrived  or  have  received  an  injury/'  To  the  same  effect 
is  I)ntrs(tn  V.  Channwy  (5  Q.  B.,  164),  which  was  an  action  against  an 
innkeeper. 

It  would  be  unreasona})le,  and  in  many  cases  a  virtual  denial  of  jus- 
tice, to  debar  claimants  before  this  Commission  under  Article  VI  from 
the  right  to  call  on  the  Ignited  States  to  move  forward  with  the  evi- 
dence on  a  prima  fade  case  being  made  out  by  claimants,  showing 
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sonift  open  act  of  seizure  of  their  propert}'  in  Cuba,  without  attempt- 
ing to  do  more;  and  the  same  may  be  said  with  regard  to  claimants  for 
property  losses  generally  caused  by  the  Spanish  authorities  or  by  the 
insurgents. 

No  such  illogical  obstruction  to  the  course  of  justice  as  that  supposed 
would  be  tolerated  for  a  moment  in  the  circuit  courts  of  the  United 
States,  to  whose  procedure  and  practice,  we  have  seen,  this  Commission 
is  required  to  conform  so  far  as  practicable. 

Let  me  observe,  in  conclusion,  that  what  is  said  above  under  Article 
VII  of  the  treaty  of  1795,  to  the  effect  that  the  aiticle  can  have  opera- 
tion without  detriment  to  the  war- making  or  other  powers  of  the 
contracting  parties,  applies  equally  to  Article  VI  of  the  treaty,  and 
need  not  be  repeated. 

It  is  proper  to  say  that  the  omission  to  notice  anything  in  the 
opinion  of  the  majority  that  would  seem  to  call  for  notice  in  this 
opinion  may  be  ascribed  to  the  fact  that  I  have  not  seen  that  opinion. 
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Commissioner  Chambers.  Demurrers  have  been  interposed  in  aL 
cases  before  the  Commission  which  relate  to  property  damages,  and 
raise  four  questions  of  primary  importance. 

First.  The  right  of  an  American  citizen  to  recover  for  damages  done 
during  the  insurrection  in  Cuba  by  insurgents  to  whom  belligerent 
rights  were  denied  by  both  Governments. 

Second.  The  right  of  American  citizens  to  recover  damages  resulting 
from  injuries  committed  by  Spanish  authorities  during  the  insurrection. 

Third.  Were  the  reconcenti*ation  orders  as  executed  during  the  insur- 
rection in  Cuba  legitimate  acts  of  war,  and  what  results  therefrom  or 
from  other  military  orders  create  a  liabilitj'^  in  favor  of  American 
citizens  for  damages  to  their  property? 

Fourth.  Construction  of  the  treaty  of  1795  between  the  United  States 
and  Spain,  and  the  protocol  of  1877,  and  their  applicability  to  the  cases 
now  under  consideration. 

Bearing  upon  these  questions  many  briefs  were  submitted  by  coun- 
sel on  both  sides,  and,  in  response  to  request  from  counsel  and  special 
orders  of  the  Commission,  oral  arguments  were  heard  on  four  sepa- 
rate occasions,  participated  in  by  numerous  counsel  for  claimants  and 
special  as  well  as  general  counsel  of  the  Government.  No  limita- 
tions, either  as  to  number  of  counsel  or  time,  were  imposed  by  the 
Commission. 

Few  questions  in  modern  jurisprudence  have  been  more  thoroughly 
argued,  and  perhaps  no  tribunal  of  the  United  States,  save  the  Supreme 
Court,  has  listened  to  counsel  more  distinguished  in  the  field  of  inter- 
national law  than  the  array  of  able  lawyers  who  have  appeared  on 
both  sides  in  this  discussion;  and  thus  it  is  proper  to  acknowledge 
that  everything  has  been  said  in  behalf  of  the  claimants,  and  in  defense 
for  the  Government,  to  assist  the  Commission  in  deciding  the  questions 
submitted  ^'  according  to  the  merits  of  the  several  cases,  the  principles 
of  equity  and  of  international  law." 

In  those  cases  where  the  claim  arose  out  of  injuries  done  by  insur- 
gents, the  form  of  the  demurrer  is  as  follows: 

That  the  acts  complained  of  were  committed,  and  the  property  for  which  indem- 
nity is  asked  was  destroyed,  by  insurgents  in  revolt  against  the  Spanish  Government, 
and  no  liability  attached  to  Spain,  and  there  is  no  liability  on  the  part  of  the  United 
States  for  such  acts  so  committed,  by  reason  of  the  law  of  nations  or  any  treaty  stip- 
ulations between  the  United  States  and  Spain. 
180 
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In  cases  where  the  injuries  were  committed  by  Spanish  authorities 
the  demurrer  is  as  follows: 

That  the  acts  complained  of  belong  to  the  category  of  those  incidents  of  warfare 
for  which  the  petitioner  has  no  remedy  under  the  law  of  nations  or  the  treaties 
between  the  United  States  and  Spain. 

And  in  those  cases  where  it  is  claimed  that  the  damages  were  the 
result  of  injuries  inflicted  partl}'^  by  insurgents  and  partly  by  Spanish 
authorities,  or  by  parties  unknown,  both  forms  of  demurrer  were  used, 
together  with  a  general  one,  as  follows: 

That  said  petition  does  not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

There  are  three  classes  of  cases  involving  the  question  of  liability 
for  damages  caused  by  the  insurgents: 

First.  Those  in  which  it  was  assumed  by  claimants  that  the  treaty 
of  Paris  and  the  act  of  Congress  of  March  2,  1901,  created  an  absolute 
liability  against  the  United  States,  and  alleged  only  the  fact  of 
destruction  in  connection  with  the  general  jurisdictional  facts. 

Second.  Cases  in  which,  besides  the  jurisdictional  facts,  and  the 
destruction  by  insurgents,  it  is  alleged  that  the  loss  resulted  from 
the  want  of  due  diligence  on  the  part  of  Spain  to  prote<it,  notwith- 
standing its  duty,  etc.,  to  do  so,  under  the  law  of  nations  and  treat}' 
obligations. 

Third.  Petitions  which  not  only  set  out  the  jurisdictional  facts,  the 
destruction  by  insurgents,  the  duty  of  Spain  to  protect  and  the 
failure  to  do  so,  but,  in  addition,  aver  the  ability  of  Spain  to  furnish 
protection,  and  the  facts  and  circumstances  which,  if  proven,  would 
show  that  at  the  particular  time  and  place  where  the  damages  were 
done,  the  Spanish  authorities,  by  due  diligence,  might  have  prevented 
them. 

The  cases  in  which  damages  resulted  from  the  acts  of  Spanish  authori- 
ties are  similarly  divided  into  three  classes: 

First.  Petitions  which  aver  nothing  bej^ond  the  jurisdictional  facts, 
except  the  destruction  by  Spanish  authorities. 

Second.  Cases  in  which  the  allegation  is  made  that  the  destruction 
was  wantonly  and  unnecessaril}^  done  by  Spanish  authorities  contrary 
to  the  rules  and  usages  of  international  warfare. 

Third.  Those  cases  where  the  petitions,  besides  the  averments  of  the 
first  and  second  classes,  set  out  in  detail  the  facts  which  constitute  the 
unnecessary  and  wanton  character  of  the  destruction  and  the  acts  of 
the  Spanish  authorities  or  soldiers  which,  if  proven,  would  be  con- 
trar3'  to  the  rules  and  usages  of  international  warfare. 

As  a  demurrer  admits  all  the  facts  properly  pleaded,  it  is  not  nec- 
essary, in  this  connection,  to  consider  the  facts  in  the  cases  submitted 
for  decision  except  in  so  far  as  to  detennine  whether  those  facts  are 
sufficient,  under  the  treaty  of  peace  and  the  act  of  Congress,  to  carry 
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that  treaty  into  eflFect,  and,  according  to  the  established  rule  of  plead- 
ing, to  make  out  a  prima  facie  case.  The  demurrers  in  these  cases 
not  only  ti^chnically  admit  the  truth  of  the  facts  as  pleaded,  but  affirm- 
atively allege  (1)  ''  That  the  aetn  complained  of  belong  to  the  category 
of  those  incidents  of  warfare  for  wBich  the  petitioner  has  no  remedy 
under  the  law  of  nations  or  the  treaties  l>etween  the  United  States  and 
Spain,''  and  (2)  '^That  there  is  no  liability  on  the  part  of  the  United 
States  for  such  acti<  so  committed,  by  reason  of  the  law  of  nations  or 
any  treaty  stipulations  between  the  United  States  and  Spain.-' 

These  demurrers,  therefore,  interposed  in  ever}^  case,  irrespective 
of  whether  the  injuries  and  losses  complained  of  were  committed  by 
the  authorities  of  Spain  or  by  the  insurgents,  deny  all  and  every 
liability  for  such  injury  and  losses  upon  one  or  the  other  of  two  grounds: 
(1)  That  war  in  the  international  sense  existed  between  Spain  and  a 
part  of  her  subjects  in  the  island  of  Cuba,  or  (2)  that  the  insurrection 
got  beyond  the  control  of  the  Spanish  authorities  through  the  bi*eak- 
ing  loose  of  a  part  of  the  population,  making  it  impossible  for  Spain 
to  have  prevented  the  injuries. 

To  sustain  the  first  proposition  would  be  equivalent  to  declaring  that 
Spain  was  presumptively  exempt  from  liability  for  all  the  acts  of  her 
military  authorities  which  the  petitioners  allege  resulted  in  damages 
and  losses,  because  a  state  of  war,  in  the  international  sense,  existed  at 
the  time  the  injuries  were  done;  and  if  the  second  proposition  is  sus- 
tained, it  would  be  equivalent  to  declaring  that  Spain  was  presump- 
tively exempt  from  liabilit}"  for  all  the  injuries  committed  by  insurgents, 
because  during  a  period  of  insurrectionary  warfare  in  Qiba  a  part  of 
her  subjects  got  })eyond  control;  and  an  adjudication  in  accordance 
with  the  defendant's  contention  as  raised  by  the  demurrei-s  would 
therefore  practically  exempt  Spain  from  all  pecuniary  liability  grow- 
ing out  of  the  acts  conunitted  either  by  her  military  authorities  or  the 
insui  gents  between  the  beginning  of  the  late  insurrection  in  Cuba  and 
the  exchange  of  ratiticatioits  of  the  treaty. 

But  the  rule  of  presumptive  liability,  as  I  understand  it,  is  just  to 
the  contrary,  and  therefore  it  is  a  sufficient  answer  to  the  tiiNt  propo- 
sition to  say  a  presumption  of  liability  arises  against  a  nation  for 
injuries  done  to  neutral  foreigners  upon  the  principle,  as  stated  by 
Hall  in  his  work  on  International  Law,  that  ^^jyruaa  favu  a  nation  is 
of  course  responsible  for  all  acts  and  omissions  taking  place  within  its 
territory  by  which  another  state,  or  subjects  of  the  latter,  are  injuri- 
ously afl'ected;''  and  the  second  proposition  is  negatived  by  the  well- 
s(4tled  rule  that  the  duty  is  imposed  by  international  law  upon  a  nation 
to  prevent  its  citizens  from  injuring  foreigners  or  damaging  their 
[)roperty,  upon  the  principle  that  the  offending  citizens  being  under 
its  authority,  it  is  obliged  to  watch  over  them  and  so  control  them  that 
they  can  do  no  injury  to  the  foreigner  or  his  propert3\ 
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Under  this  rule  of  presumptive  responsibility,  the  foreigner  is  not 
failed  upon  to  do  anything  more  than  to  prove  the  injury,  in  order  to 
make  out  2i  prhna  facte  case;  and  the  state  that  eonmiit ted  the  injury, 
or  suffered  it  to  be  done,  is  called  upon  to  rebut  this  presumptive  lia- 
bility, which  may  be  done  by  showing,  in  the  case  of  an  insurrection, 
that  the  resources  at  its  command  for  that  purpose  have  been  exhausted 
by  the  parent  nation;  or,  that  the  insurrectionary  movement  actually 
reached  such  a  status  that  the  jurisdiction  of  the  parent  goverrunent 
>vas  ousted  in  the  territory,  and  the  acts  complained  of  were  com- 
mitted by  that  part  of  the  population  which,  having  broken  loose  from 
control,  established  for  itself  another  jurisdiction,  to  which  attached 
eo  inddnti  the  same  international  responsibilities  that  originally  existed 
against  the  parent  government  in  that  territory.  In  other  words, 
where  an  insurrection  exists,  the  normal  state  of  things  (that  is,  the 
sovereignty  of  the  parent  state  over  all  of  its  territory  and  citizens)  is 
presumed  to  continue,  so  far  as  the  responsi})ility  for  injuries  to  the 
pei-sons  and  property  of  foreigners  is  concerned,  until  another  polit- 
ical *•*  homogeneous  political  entity''  has  sprung  up,  in  consequence  of 
the  pOwerlessness  of  the  parent  state  to  prevent  injuries,  and  has  dis- 
placed the  ancient  order  of  things;  and  the  *' broken  loose"  part  of 
the  population  has,  in  an  international  sense,  })ecome  substituted  for 
the  parent  state  as  the  guarantor  of  indemnity  to  foreigners  for 
injuries  done  to  their  persons  or  propert}'. 

There  can  be  no  lapse  of  responsibility  for  such  injuries  where  a 
struggle  is  in  progress  in  which  the  parent  State  on  the  one  hand  is 
repressing  an  insurrection,  and  on  the  otheV  hand  where  a  part  of  its 
citizens  or  subjects  are  engaged,  through  violent  efforts,  in  throwing 
off  the  titular  authority.  In  the  case  of  a  mere  mob,  when  there  is  no 
organized  political  purpose  to  establis4i  a  sepamte  independence,  the 
resi)onsibility  of  the  parent  government  necessarily  continues  without 
abatement  or  interruption;  but  in  the  case  of  an  insurrection,  which  is 
the  offspring  or  outgrowth  of  a  political  purpose,  well  defined,  to 
organize  and  maintain  an  independent  government,  there  may  come  a 
time  when  the  responsibility  of  the  paient  government  for  injuries  to 
foreigners  ceases;  but  at  the  moment  of  its  cc^ssation  the  res})()nsibility 
attaches  against  the  authority  whicli  has  displaced  the  ancient  order  of 
things.  But  as  long  as  the  insurrectionary  character  of  the  struggle 
continues,  and  neither  the  titular  government  nor  the  government  of 
the  injured  foreigner  accords  belligerent  rights  to  the  rebels,  the  lia- 
bility, if  any,  is  against  the  old  State.  An  established  government 
can  not  be  presumed  to  have  lost  control  of  a  part  of  its  rebellious 
subjects.  The  loss  of  control  is  a  fact,  which  being  exculpatory,  nnist 
be  proven  by  a  State  w^hich  invokes  the  doctrine  in  order  to  relieve 
itself  from  liability  for  injuries  to  foreigners.  (See  Venezuela  Steam 
Trans.  Co.  case,  Moore,  International  Arbitrations, Vol.  11,  pp.  101)3- 
1732;  Baldwin  case,  ibid.,  Vol.  Ill,  pp.  2859-280().) 
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So  far  as  the  chai'acter  of  the  war  is  concerned,  the  Commission  by 
unanimous  agreement  has  decided  that  notwithstanding  *Hhe  late 
insurrection  in  Cuba  assumed  great  magnitude  and  lasted  for  more 
than  three  years,  3^et  belligerent  rights  were  never  granted  to  the 
insurgents  by  Spain  or  the  United  States  so  as  to  create  a  state  of  war 
in  the  interriational  sense  which  exempted  the  parent  government 
from  liability  to  foreigners  for  the  acts  of  the  insurgents."  See 
announcements  of  the  Commission  April  25,  1903,  ante.  It  will  be 
seen  that  this  is  an  absolute  acknowledgment  that  the  Commission 
must  accept  the  conclusions  of  the  political  departments  of  the  Govern- 
ment, without  considering  any  facts,  whether  judicially  known  or 
otherwise,  regarding  the  duration  and  magnitude  of  the  insurrection, 
and  that  therefore  it  never  reached  a  state  of  war  in  the  international 
sense  so  as  to  exempt  the  parent  government  from  liability  to  for- 
eigners for  losses  and  damages. 

This  being  the  unanimous  decision  of  the  Commission  it  is  not 
thought  advisable  to  lengthen  this  opinion  by  voluminous  quotations 
from  messages  of  Presidents,  resolutions  of  Congress,  or  diplomatic 
correspondence.  But  the  underlying  significant  principle  to  which  we 
are  thus  committed  is  that  the  character  of  the  war — that  is,  that  it 
was  not  a  state  of  war  in  the  international  sense — was  agreed  to  because 
the  political  branch  of  the  Government  had  already  determined  its 
status.  In  other  words,  that  the  opinion  of  the  Commission  on  this 
vital  question  follows  and  rests  its  validity  upon  the  action  of  the  politi- 
cal departments  of  the  Government. 

But  this  decision  is  emasculated  by  a  contemporaneous  announcement 
of  a  majority  of  the  Commission  that  this  *"'  Commission  will  take  judi- 
cial notice  that  the  insurrection  in  Cuba,  which  resulted  in  intervention 
by  the  I'^nited  States  and  in  war  between  Spain  and  the  United  States, 
passed,  from  the  first,  beyond  the  control  of  Spain  and  so  continued 
until  such  intervention  and  war  took  place,"  and  that  ''  where  an 
armed  insurrection  has  gone  beyond  the  control  of  the  parent  govern- 
ment, the  general  rule  is  that  such  government  is  not  responsible  for 
damages  done  to  foreigners  by  the  insurgents." 

The  fallacy  of  this  decision  consists  not  so  much  in  the  announce- 
ment of  the  principle  of  liability  in  the  case  of  an  insurrection  beyond 
control,  which  is  by  no  means  admitted  as  an  absolutism,  as  in  the  con- 
junctive announcement  that  the  Commission  will  take  judicial  notice 
of  t\i^  fact  of  beyond  control.  It  is  conceded  that  some  of  the  writers 
on  international  law  lay  down  the  principle  of  liability  as  stated  by  a 
majority  of  my  colleagues,  but  none  of  them  has  undertaken  to  lay 
down  a  general  rule  by  which  it  may  be  determined  that  a  state  of 
''  beyond  control""  exists,  or  by  which  a  court  would  be  justified  in 
taking  judicial  notice  of  a  condition  of  ''beyond  control"  in  the  case 
of  insurrectionary  warfare  between  a  foreign  government  and  a  part 
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of  it8  own  subjects,  carried  on  wholly  in  territory  foreign  to  the 
nationaHty  of  the  court.  Having  decided  to  take  judicial  notice  of 
insurrection  beyond  control,  my  colleagues  who  concur  in  that  view, 
announce  the  further  principle,  that  Spain  was  entitled  to  adopt  such 
war  measures  for  the  recovery  of  her  authority  as  are  sanctioned  by 
the  rules  and  usages  of  international  warfare.  And  thus  '^the  late 
insurrection  in  Cuba,"  which  the  whole  Commission  agreed  never 
reached  proportions  or  conditions  such  as  ^'to  create  a  state  of  war  in 
the  internationl  sense,  which  exempted  the  parent  Government  from 
liability  to  foreigners  for  the  acts  of  insurgents,"  is,  in  effect,  lifted 
by  a  decision  of  the  majority,  from  a  state  of  war  in  which  ''anarchy, 
lawlessness,  and  terrorism  were  rampant*"  to  the  plane  of  interna- 
tional warfare;  for,  in  the  same  breath  in  which  it  was  stated  that  the 
general  rule  fixed  liability  upon  Spain  because  "war  in  the  interna- 
tional sense"  did  not  exist  in  Cuba,  the  majority  assert  that  having 
taken  judicial  knowledge  of  an  insurrection  which  had  passed  beyond 
control  from  the  first,  Spain  is  entitled  to  exemption  from  liability  for 
damages  to  foreigners  resulting  from  measures  emplo3'ed  in  the 
recovery  of  her  control,  the  responsibility  being  limited  and  deter- 
mined in  that  case  by  the  same  general  rules  which  limit  and  deter- 
mine liability  in  the  case  of  international  warfare. 

In  this  decision  of  a  majority  of  my  colleagues  I  can  not  concur, 
because,  in  the  first  place,  I  do  not  think  it  is  sustained  by  the  general 
principles  of  international  law,  to  sa}^  nothing  of  the  principles  of 
equity,  as  interpreted  by  the  Supreme  Court;  and  secondl}^  because  it 
is  at  variance  with  the  attitude  of  the  Government  of  the  United 
States  as  interpreted  in  its  political  and  diplomatic  declarations.  That 
a  domestic  tribunal,  such  as  this  Commission,  in  it*j  creation  and  con- 
stitution, can  take  judicial  notice  that  an  insurrection  which  continued 
through  several  years  of  fluctuating  fortunes,  exclusively  within 
foreign  territory,  which  never  attained  success  through  its  own 
effoils,  where  the  insurrectionists  were  refused  belligerent  rights  by 
both  Governments,  was  beyond  control  of  the  titular  Government 
from  the  moment  of  its  inception,  throughout  the  length  and  breadth 
of  the  country,  imtil  a  foreign  government  steps  in  and  stops  the 
''barbaric  warfare,"  is  a  principle  without  precedent  in  jurisprudence 
so  far  as  I  have  been  able  to  discover. 

The  utmost  the  Government  of  the  United  States  ever  did  was  to 
recognize  the  existence  of  the  insurrectionary  warfare  (see  The  Three 
Frienda,  166  U.  S.,  pp.  63-65).  The  Government  of  the  United  States 
nowhere  committed  iti^elf  to  the  position,  or  even  so  much  as  suggested 
that  the  insurrection  was  from  the  first,  at  all  times  and  everywhere, 
beyond  the  control  of  Spain.  On  the  contrary,  the  declarations  of 
this  Government  and  of  the  Spanish  Government  were  substantially 
agreeable  in  reference  to  the  right  and  ability  of  Spain  to  control.     It 
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would  be  impossible  now  to  defend  or  explain  the  course  of  the 
Government  of  the  United  States  throughout  the  period  of  insurrec- 
tionary warfare,  which  it  recognized  only  in  that  light,  upon  any  other 
theory  than  that  of  Spanish  control. 

President  Cleveland,  in  his  message  of  December  7,  1896  (Mess. 
Presidents,  Vol.  IX,  p.  772),  based  his  opposition  to  intervention  at 
that  time  upon  the  assertion  of  ability  bv  Spain  to  control,  and  used 
this  significant  language: 

When  the  inahility  of  Spain  to  deal  fmccemfnlly  vltli  the  insarrertion  has  hetx/mt'  mani- 
fest, and  it  is  <lenionHtrate<l  that  her  sovereignty  is  eAtinct  in  CuIhi  for  all  purpoj^egof  its 
rijjhtful  existence,  *  *  •'^  a  situation  will  he  presented  in  which  our  obligation? 
to  the  sovereij^nty  of  Spain  will  be  euperseded  by  hijfher  obligations  whirh  we  can 
hardly  hesitate  to  recojjnize  and  discharge.  *  *  *  But  I  have  deeuie<l  it  not  amiss 
to  remind  the  Congress  that  a  time  may  arrive  when  a  correct  policy  and  care  for  our 
nterests  *  *  *  will  constrain  our  (iovemnient  to  such  action  as  will  subserve 
the  interests  thus  involved. 

During  the  following  year,  as  will  be  seen  by  reference  to  the 
voluminous  correspondence  on  the  subject  between  the  two  Govern- 
ments, Spain  continued  to  assert  her  ability  to  control  and  this  (tov- 
ernment  acquiesced.  Even  as  late  as  Decem])er  (>,  181*7,  President 
McKinley  urged  nonintervention  on  that  ground,  the  facts  as  ascer- 
tained by  the  Executive  satisfying  him  that  the  time  had  not  yet 
arrived  "'when  the  inabilit}^  of  Spain  to  deal  successfully  with  the 
insurrection  has  ])ecome  manifest/'  (Mess.  Presidents,  Vol.  X,  pp. 
128-134.)  And  it  was  not  until  the  Executive  and  Congress  actually 
determined  to  intervene  that  the  "Mnability  of  Spain  to  deal  success- 
fully with  the  insurrection''  became  a/hrt  and  that  the  time  to  which 
President  Cleveland  alluded,  in  his  message  of  December  7,  181*6.  had 
arrived  '*  when  a  correct  policy  and  care  for  our  interests  *  *  * 
will  constrain  our  (lovernment  to  such  action  as  will  subserve  the 
interests  thus  involved.'' 

If,  therefore,  a  state  of  war  in  the  legal  or  international  sense  did 
not  exist  in  Cul)a,  ])ecause  of  the  refusal  of  either  Government  to  grant 
the  insurgents  ))ellig(»rent  rights,  why,  it  may  be  asked,  should  not  the 
character  of  the  ''insurrection'' — that  is,  whether  beyond  control— l>e 
determined  ])v  the  same  rule  or  authority^ 

The  general  rule  is  that  courts  do  not  take  judicial  notice  of  war 
between  foreign  States,  unless  by  some  act  of  the  executive  dei)art- 
ment  of  their  own  government  the  foreign  war  has  been  recognized. 
Therefore  the  existence  of  war  between  foreign  countries  in  which  the 
goveriHn(4it  of  the  court  is  not  interested  nuist  be  proved.  {Dolder  v. 
Ihfut'nKijiihl^  II  Ves.,  Jr.,  *2<J2.)  It  is  only  where  the  executive  depart- 
ment of  the  domestic  government  has  recognized  the  existence  of  war 
in  foreign  territory  that  courts  can  take  judicial  notice  of  the  fact. 
{rmhrhUl  V.  Ihmdmlz,  I^kS  U.  S.,  250.) 
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Followinfif  the  principles  laid  down  in  the  two  cases  last  referred  to, 
the  principle  would  seem  to  be  indisputable  that  courts  can  not  take 
judicial  notice  of  the  characteristics  of  an  insurrection  entirely  for- 
eign to  their  national  territory  and  government  unless  the  political 
department  of  the  domestic  government  has,  })y  distinct  acts,  deter- 
mined its  character.  If,  therefore,  a  court  of  the  United  States  can 
not  take  judicial  notice  of  the  existence  of  a  war  between  foreign 
countries,  nor  of  insurrectionary  warfare  beyond  its  national  terri- 
tory, except  in  consequence  of  action  by  the  executive  department  of 
its  Government,  it  necessarily  follows  that  a  court  in  the  absence  of 
executive  action  can  not  judicially  know  that  an  insurrection  in  a 
foreign  country  has  passed  beyond  control  of  the  parent  government. 

If  it  be  a  sound  principle  that  proof  must  be  resorted  to  to  establish 
the  Jri(^t  of  an  insurrection  in  a  foreign  country,  and  even  of  the  fact 
of  a  war  between  foreign  nations  in  the  absence  of  executive  action, 
courts  must  necessarily  require  proof  to  establish  the  fact  when,  if 
ever,  such  an  insurrection  actually  reached  the  stage  of  'M)eyond 
control.'' 

In  adjudicating  the  cases  at  bar  the  C-onmiission  has  held  that  the 
conflict  in  Cuba  was  not  a  war  in  the  international  sense,  because  M^^ 
frorernment  di^vUnext  io  ho  recognize  It^  and  has  taken  judicial  notice  of 
the  fact  that  it  was  a  mere  insurrection,  because,  in  the  hrst  place,  the 
treaty  of  Paris,  between  Spain  and  the  United  States,  denominated  the 
conflict  an  ''insurrection;"  in  the  second  place,  because  the  organic 
act,  passed  in  execution  of  the  tcnns  of  the  treaty,  denominated  it  an 
"insurrection,'"  and,  in  the  third  place,  because  the  Executive  Depart- 
ment of  the  Government  so  classed  it;  therefore  neither  proof  nor 
argument  w^as  necessary  to  convince  the  court  that  it  had  the  right  to 
take  judicial  notice  of  the  fact  of  an  insurrection  in  Uu])a.  The  Com- 
raission  was  compelled  to  take  judicial  notice  of  that  fact;  but  when 
we  approach  the  question  as  to  what  kind  of  an  insurrection  it  was.  we 
find  nothing  in  the  treaty  or  in  the  organic  act  upon  which  to  base 
judicial  knowledge.  The  treaty  is  silent  as  to  whether  the  insurrec- 
tion was  or  was  not  beyond  control,  and  the  act  of  March  2,  lUOl,  is 
equally  silent  on  that  subject.  Nor  has  the  political  department  of 
the  Government  so  defined  and  established  the  characteristics  of  the 
insurrectionary  warfare  as  to  justify  the  Commission  in  taking  judicial 
notice  that  it  was  beyond  the  control  of  Spain. 

In  accordance  with  the  doctrine  stated  in  cases  referred  to  by  coun- 
sel, courts  have  taken  judicial  notice  of  many  things  which  occurred 
during  the  late  civil  war  in  this  country,  but  even  in  the  case  of  that 
great  war,  which  the  Supreme  Court  held  to  be  a  war  in  the  interna- 
tional sense,  that  high  tribunal  said  it  knew  of  no  rule  of  law  by  which 
it  was  required  to  tixke  judicial  notice  of  proclamations  and  orders 
issued  by  a  major-general  of  the  United  States  Army  conunanding  a 
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largfe  and  important  district  during  the  war.  How,  then,  can  this 
court  predicate  judicial  knowledge  of  the  fact  that  the  insurrection  in 
Cuba  (a  foreign  country)  had  passed  beyond  the  control  of  Spain, 
upon  the  orders,  proclamations,  edicts,  etc.,  of  certain  alleged  foreign 
army  officers,  and  correspondence  between  insurgents  and  subordinate 
officials  of  Spain. 

Appl3ang  the  ''rule  of  care"  regarding  requisite  notoriety,  as  so 
clearly  stated  in  the  ease  of  Brown  ^^  Piper,  91  U.  S.,  37,  and  obeying 
the  injunction  that  ''every  reasonable  doubt  upon  the  subject  should 
be  resolved  promptly  in  the  negative,"  a  court  of  the  United  States 
will  not  be  justified  in  taking  judicial  notice  of  the  character  imparted 
to  the  insurrectionary  warfare  by  such  facts  as  the  demuiTers  suggest; 
as,  for  instance,  whether  beyond  control  or  not,  when  it  knows  that  all 
these  things  transpired  entirely  in  a  foreign  country,  unless  the  gov- 
ernment itself  had  taken  the  requisite  action  to  ascertain  the  existence 
and  truth  of  those  facts  and  thereby  put  all  its  courts  on  notice  of  them. 

Although  it  has  been  held  that  the  admission  of  evidence  to  prove  a 
fact  of  which  the  court  has  taken  judicial  notice  is  not  reversible  error 
on  appeal,  inavsmuch  as  the  parties  could  not  be  prejudiced  thereby 
(see  Gcrrmley  v.  Bunymi^  138  U.  S.,  623),  yet  the  general  rule  is  that 
when  a  court  has  taken  judicial  notice  of  the  existence  of  a  fact,  and 
to  which  the  rule  is  properly  and  strictly  applicable,  such  fact  is  to  be 
deemed  conclusively  established  without  the  admission  of  any  evidence. 

These  being  the  well-settled  principles  in  reference  to  the  conclusive- 
ness of  judicial  notice,  it  follows  that  judicial  knowledge  of  a  fact  is 
the  end  of  all  controversy  concerning  that  particular  fact,  and  a  court, 
having  taken  judicial  notice  of  a  fact,  commits  error  when  it  offers  to 
hear  evidence  to  disprove  that  fact.  A  court  can  not  take  judicial 
notice  of  a  fact  about  which  it  is  in  doubt,  and  therefore  can  not  take 
judicial  notice  of  a  fundamental  fact,  and,  in  the  same  breath,  offer  to 
hear  evidence  in  regard  to  a  multitude  of  other  facts,  which,  if  proven, 
will  show  that  there  was  in  truth  no  ground  on  which  to  base  its 
judicial  knowledge. 

It  will  be  observed  in  the  case  of  Gormley  v.  Bunyan^  supra,  that 
the  court  excuses  the  admission  of  evidence  to  prove  a  fact  of  which 
judicial  notice  had  been  taken  on  the  ground,  and  only  on  the  ground 
that  Beither  of  the  parties  could  be  injured  thereby,  and  therefore 
uouffletf  to  reverse  the  case  on  that  assignment  of  error.  But  suppose 
the  lower  court  in  that  case  had  admitted  evidence  to  disprove  a  fact 
of  which  it  had  taken  judicial  knowledge,  and  that  action  had  been  the 
assignment  of  error  on  which  the  appeal  was  taken;  can  there  be 
any  doubt  that  the  Supreme  Court  would  have  reversed  the  case? 

Now  let  us  apply  these  principles,  by  way  of  illustration,  to  the 
question  as  presented  by  the  cases  at  bar.  It  has  been  decided  that 
"this  Commission  will  take  judicial  notice  that  the  insurrection  in 
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Cuba"  ^'passed  from  the  first  beyond  control  of  Spain,  and  so  con- 
tinued until  such  intervention  and  war  took  place,"  which,  of  course, 
means  that  the  insuiTection  was  beyond  control  at  all  times  and  at  all 
places  in  the  island  of  Cuba  from  February,  1895,  to  April,  1898;  that 
is,  in  every  district,  in  every  community,  and  on  every  plantation,  on 
every  day  during  that  time.  But  in  announcing  this  decision  a  majority 
of  the  Commission  goes  on  and  admits  that  this  may  not  after  all  be 
true,  and  so,  with  all  the  facilities  and  time  needful,  all  of  the  several 
hundred  claimants  will  be  permitted  to  amend  their  pleadings  and 
furnish  e\ddence  to  prove  that  the  Commission  was  mistaken;  and  then 
suppose  that  a  majority  or  all  of  the  claimants  should  succeed  in 
proving  that  throughout  the  island,  irrespective  of  districts,  on  this 
and  that  and  the  other  plantation,  at  times  running  all  through  the 
period  of  the  insurrection,  the  Spanish  authorities  actually  were  in  con- 
trol or  could  have  controlled,  an  anomaly  in  jurisprudence  would  be 
presented.  The  Commission  would  be  compelled,  upon  consideration 
of  the  claims  on  their  merits,  to  reverse  the  ruling  as  to  judicial  notice, 
and  would  be  forced  to  confess  that  a  great  injustice  had  been  done  the 
claimants,  contrary  to  the  fundamental  right  which  the  laws  of  the 
land  guarantee  to  all  litigants  who  seek  for  justice  in  its  courts  to 
establish  their  rights  in  the  quickest  possible  time  with  the  least 
possible  cost  and  hindrance. 

In  any  case,  courts  necessarily  proceed  with  extreme  caution  in  the 
employment  of  the  power  of  judicial  notice,  and,  under  the  most  liberal 
interpretation  of  the  doctrine,  will  not  apply  it  so  long  as  there  exists 
a  reasonable  doubt  in  the  mind  of  the  court  as  to  the  actual  truth  of 
the  facts  upon  which  the  issue  depends. 

In  Browii  et  at,  v.  Piper  (91  U.  S.,  p.  48)  the  court  says: 

This  power  is  to  be  exercised  by  courts  with  caution.  Care  must  be  taken  that 
the  requisite  notoriety  exists.  Every  reasonable  doubt  upon  the  subject  should  be 
resolved  promptly  in  the  negative. 

And  again,  in  the  case  of  Kaolatypc  Engraving  Co.  et  al,  v.  IIoTce  et  al, 
(30  Fed.  Rep  ,  p.  444),  it  is  said: 

Judicial  notice  will  not  be  taken  of  facts  stated  in  encyclopedias,  dictionaries,  or 
other  publications  unless  they  are  of  such  universal  notoriety  and  so  generally  under- 
stood that  they  may  be  regarded  as  forming  part  of  the  common  knowledge  of  every 
person. 

No  facts  are  formally  pleaded  in  the  demurrers,  but  the  defendant, 
in  legal  eflfect,  seeks  to  incorporate  into  the  plaintiff's  pleadings 
affirmative  facts  which  the  Government  would  be  compelled  to  present 
if  required  to  substantiate  the  plea.  In  antagonism  to  the  facts  as 
pleaded  by  the  petitioner,  and  which,  it  is  insisted,  make  out  a  prima 
fade  case,  the  defendant,  while  admitting  those  facts  to  be  true,  asks 
the  court  to  take  judicial  notice  of  many  other  facts,  which,  if  true, 
show  that  the  defendant  is  not  liable  for  the  injuries  complained  of. 
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In  other  words,  the  court  is  asked  through  the  employment  of  judi- 
cial knowledge  to  take  notice  of  an  array  of  facts  more  or  less  noto- 
rious and  historical  and  wholly  outside  of  the  pleadings  in  the  case.s  as 
presented  by  the  claimant,  which,  according  to  the  principles  of  inter- 
national law,  the  defendant  insists  raised  the  struggle  in  Cuba  to  the 
character  of  an  international  war,  or  of  an  insurrection  beyond  the  con- 
trol of  the  authorities  of  Spain,  and  in  consequence  of  which  the  Cxrni- 
mission  must  presume  that  it  was  impossible  for  Spain  to  have  pre- 
vented the  injuries. 

The  situation,  therefore,  is  this:  That  the  petitioner  sets  out  in  hi^ 
pleadings  a  state  of  facts  which,  it  is  admitted,  constitute  a  jyviina 
facte  case,  and  the  defendant,  to  escape  the  liability  which  such  an 
admission  involves,  invokes  by  demurrer  the  doctrine  of  judicial 
notice,  through  which  the  court  is  asked  to  take  knowledge  of  other 
facts,  not  ple»aded,  as  a  complete  rebuttal  of  the  presumption  of 
liability. 

It  should  be  remembered,  however,  that  the  petitioner  does  not 
admit,  but  presumptively  denies,  the  truth  of  the  facts  of  which  the 
defendant  insists  the  court  could  properly  take  judicial  notice. 
Assuming,  however,  that  there  might  be  such  facts  as  the  demurrer 
suggests,  can  the  defendant  inject  them  into  the  claimant's  petition  ? 
The  authorities  do  not  seem  to  sustain  such  pleading.  While  it  is 
true  that  judicial  knowledge  will  enable  a  court  to  disregard  false 
averments  in  a  pleading,  this  seems  to  be  as  far  as  anj^  authority  has 
ever  gone,  and  I  can  not  lind  an}^  precedent  to  support  the  propo- 
sition that  a  court  can,  by  the  employment  of  judicial  knowledge, 
*  incorporate  in  the  plaintiff's  pleading  any  affirmative  facts  whatsoever. 
The  plaintiff  has  the  right  to  stand  or  fall  by  whatever  facts  he  has 
seen  fit  to  plead.  In  other  words,  the  court,  through  the  application 
of  the  doctrine  of  judicial  knowledge,  may  negative  and  ignore  wixjng 
allegations  of  fact  as  well  as  wrong  conclusions  of  law;  that  is  to  say, 
a  wrong  allegjition,  on  demurrer,  is  not  deemed  to  be  impliedly 
admitted. 

In  the  case  of  Taylor  v.  BarlU^y  (2  Sim.,  p.  213)  a  bill  in  equity  was 
dismissed  on  demurrer  by  Vice-Chancellor  Shadwell  because  he  had 
ascertained,  after  communication  with  the  foreign  office,  that  the 
fiepublic  of  Central  America  had  not  been  recognized  as  an  independ- 
ent government  by  the  King  of  England,  the  averment  having  been 
made  in  the  pleadings  that  the  Republic  of  Central  America  was  a 
sovereign  and  independent  State,  recognized  as  such  b}^  the  King. 
The  learned  chancellor  said: 

lna.^miuh  as  I  conceive  it  is  the  duty  of  the  judge  in  every  court  to  take  notice  of 
public  matters  which  affect  the  jfovemment  of  this  country,  I  conceive  that,  not- 
Withstanding  there  is  this  averment  in  the  bill,  I  am  bound  to  take  the  fact  as  it 
really  exists,  not  as  it  is  averred  to  be. 
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Xothinp  is  taken  to  be  true  extept  that  which  in  properly  pleadetl;  and  I  am  of 
opinion  that  when  you  plead  that  which  is  historically  false,  and  which  the 
jurltrei-t  are  bound  to  take  notice  of  as  being  false,  it  can  not  be  said  that  you  have 
properly  pleaded,  merely  because  it  is  averre<i,  in  plain  terms;  and  that  I  must  take 
it  just  as  if  there  was  no  such  averment  on  the  record. 

It  is  an  equally  well-established  rule  that  extraneous  affirmative 
facts  can  not  be  introduced  by  the  defendant  or  by  the  court  against 
the  will  of  the  plaintift'  into  his  pleading  in  support  of  a  demurrer 
thereto. 

In  the  case  of  Sfrtmrt  v.  MaMerson  (131  U.  S.  Rep.,  p.  151)  the 
court  reversed  the  decision  of  the  court  below  because  the  trial  judge 
had  permitted  the  defendant,  on  a  demurrer  to  a  bill  in  equity,  to  intro- 
duce facts  not  pleaded  by  the  bill,  and  on  appeul  it  was  held  that  a 
demurrer  to  a  bill  in  equity  can  not  introduce  as  its  support  new  facts 
which  do  not  appear  on  the  face  of  the  bill  and  which  must  be  set  up 
by  plea  or  answer. 

If  the  claimants  in  the  cases  at  bar  have  affirmatively  pleaded  facts 
material  to  the  support  of  their  positions  which  are  false,  and  the 
"facts  of  history''  to  the  contrary  possess  the  characteristics  of 
*' requisite  notoriety"  and*  verity  which  remove  "every  reasonable 
doubt/'  the  court  would  undoubtedly  be  justified  through  the  exercise 
of  judicial  knowledge  in  sustaining  demurrers. 

If  the  principles  as  above  stated  be  correct  and  the  reasoning  be 
sound,  the  conclusion  as  to  the  first  question  raised  by  the  denmrrers 
must  be  that  a  neutral  American  citizen  properlv  residing  in  Cuba, 
whose  property  was  damaged  or  destroyed,  presumptively  has  the 
right  to  recover  for  the  actual  damages  done  by  insurgents  to  whom 
belligerent  rights  were  denied  by  both  governments,  and  therefore  the 
demurrers  in  all  such  cases  should  be  overruled. 

As  the  same  principles  and  reasoning  apply  to  the  demurrers  in  those 
cases  where  the  claim  for  damages  grows  out  of  injuries  committed 
by  Spanish  authorities  during  the  insurrection,  it  is  deemed  unneces- 
sary' to  discuss  the  subject  over  again.  In  my  judgment  it  can  not  be 
assumed  on  demurrer  that  the  destruction  of  the  property  of  an  Amer- 
ican citizen  by  Spanish  authorities  or  troops  was  one  of  those  neces- 
sary incidents  of  warfare  which  relieve  the  destroyer  from  lia})ility, 
and  justice  to  all  parties  requires  that  the  burden  should  be  upon  the 
defendant,  after  the  claimant  has  made  out  his  prima  facie  case,  to 
prove  not  only  the  fact  that  the  insurrection  passed  beyond  the  control 
of  Spain,  but  in  addition  thereto  that  in  its  efforts  to  suppress  the 
insurrection  and  restore  that  part  of  its  territory  in  which  "anarchy, 
lawlessness,  and  terrorism  were  rampant"  to  the  conditions  of  peace 
and  security  required  of  all  well-ordered  governments,  the  destruc- 
tion was  a  necessary  act  of  war — justifiable  according  to  the  rules  and 
usages  of  civilized  warfare;  and  therefore  the  demurrers  in  all  the  cases 
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involving  damages  committed  by  Spanish  authorities  should  also  be 
overruled. 

In  all  cases,  therefore,  whether  the  damages  were  the  result  of 
injuries  done  by  the  authorities  of  Spain  or  by  insurgents,  where  the 
demurrers  raise  the  question  of  "insurrection  beyond  control"  I  lay 
down  the  principle  as  the  basis  of  my  conclusions  on  the  phases  of  the 
cases  as  thus  presented,  that  it  is  a  question  of  fact  to  be  determined 
primarily  on  proof  to  be  furnished  by  defendant  in  each  case — first, 
when  the  insurrection  reached  a  stage  of  beyond  control;  se<?ond, 
whether,  notwithstanding  the  insurrection  had,  in  a  general  sense, 
gotten  beyond  control,  the  authorities  of  Spain  by  the  exercise  of  due 
diligence  could  not  have  prevented  the  injuries  done  at  a  particular 
time  and  place;  and,  third,  that  the  acts  of  the  Spanish  authorities 
which  caused  the  damages  were  not  contrary  to  the  rules  and  usages 
of  international  warfare. 

These  are  all  vital  questions,  going  to  the  very  heart  of  the  8ubje<?t 
for  which  Article  VII  of  the  treaty  was  enacted  and  for  which  the  act 
of  March  2,  1901,  was  intended  to  provide.  It  is  inconceivable  that 
the  treaty  makers  who  were  dealing  with  great  problems  of  human 
liberty,  taking  over  vast  archipelagoes  with  millions  of  oppressed 
human  beings,  and  passing  over  without  stint  or  requirement  millions 
of  gold  to  a  conquered  foe,  ever  contemplated  that  the  generous  pro- 
visions made  for  a  few  hundred  of  our  own  people,  whose  property 
had  been  destroyed  through  the  awful  methods  of  devastation 
emploj^ed  by  Spanish  troops  and  insurgents  alike,  might  be  denied 
them  on  the  suggestion  of  a  demurrer. 

It  is  true  the  act  of  Congress,  in  providing  for  the  presentation, 
preparation,  and  defense  of  these  claims  authorizes,  and,  in  fact, 
requires  the  Attorney-General  either  to  demur  or  to  answer,  but  it  is 
made  manifest,  when  all  the  parts  of  the  act  are  considei'ed  in  connec- 
tion with  the  treaty  provisions,  that  a  demurrer  in  the  sense  in  which 
it  has  been  employed  and  interpreted  here  can  not  have  been  in  con- 
templation. It  was  evidently  intended  that  the  demurrer  should  be 
interposed,  if  necessary  to  get  the  cjise  in  proper  form  for  investiga- 
tion and  adjudication  upon  its  merits,  and  consequently  such  questions 
as  citizenship,  neutrality,  time,  place,  and  others  covered  by  the 
requirements  of  section  9  might  properly  have  been  raised  by  demur- 
rer. The  examination  of  sections  9  and  10  of  the  act  bear  out  this 
reasonable  interpretation. 

Sec.  9.  That  every  claim  prosecuted  before  said  Commission  shall  be  presented  by- 
petition,  settinjf  forth  concisely  and  without  unnecessary  repetition  the  facts  upon 
which  such  claim  is  based,  together  with  an  itemized  schedule  setting  forth  all 
damages  claimed.  Said  petition  shall  also  state  the  full  name,  the  residence,  and 
the  citizenship  of  the  claimant,  and  the  amount  of  damages  sought  to  be  recovered, 
and  shall  pray  judgment  upon  the  facts  and  law.  It  shall  be  signed  by  the  claim- 
ant or  his  attorney  or  legal  representative,  and  be  verified  by  the  affidavit  of  the 
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claimaut,  his  agent,  attorney,  or  legal  representative.  It  shall  be  filed  with  the 
clerk  of  the  commission,  and  the  prosecution  of  the  claim  shall  be  deemed  to  have 
been  commenced  at  the  date  of  such  filing.  All  claims  shall  be  filed  as  aforesaid 
within  six  months  from  the  date  of  the  first  meeting  of  the  Commission,  and  every 
claim  not  filed  within  such  time  shall  be  forever  barred:  Provid^dy  That  the  Com- 
mission may  receive  claims  presented  within  six  months  after  the  termination  of 
said  period  if  the  claimants  shall  establish  to  their  satisfaction  good  reasons  for  not 
presenting  the  same  earlier. 

The  part  of  section  10  referring  to  defense  of  claims  is  as  follows: 

Sec.  10.  *  *  *  It  shall  be  his  (the  Attomey-Generars)  duty  to  defend  the 
interests  of  the  United  States,  and  he  shall,  within  sixty  days  after  the  service  of  the 
petition  upon  him,  unless  the  time  shall  be  extended  by  order  of  the  Commission, 
file  a  demurrer  or  answer  to  said  petition,  which  answer  shall  set  up  all  matters  of 
counterclaim,  set-off,  claim  of  damages,  demand,  or  defense  whatsoever  of  the  Gov- 
ernment against  such  claim.     *    *    * 

It  will  be  observed  that  section  9  provides  all  the  essential  require- 
ments which  are  to  be  complied  with  by  a  claimant  in  the  presentation 
of  his  petition,  and  it  will  also  be  observed  what  the  essential  require- 
ments of  the  ^'answer,"  as  provided  for  in  section  10,  are  to  be.  The 
answer,  however,  may  not  be  filed  until  all  the  essentials  of  section  9 
have  been  complied  with  by  the  petitioner,  and  to  raise  any  defect  in 
the  petition  which  the  claimant  might  or  might  not  be  able  to  correct 
by  a  subsequent  pleading  the  interposition  of  a  demurrer  was  author- 
ized. Scrutiny  of  section  9  will  disclose  that  Congress  intended  the 
claimants  should  make  a  clear  statement  of  everything  necessary  to 
present  a^rmayizc^  claim,  and  any  lawyer  of  general  practice,  with- 
out a  familiarity  with  expert  pleading,  will  see  that  a  petition,  irre- 
spective of  its  fundamental  merits,  might  be  defective  in  any  one  of  a 
dozen  or  more  respects,  all  of  which  might  be  raised  by  demut-rer 
before  the  case  should  be  allowed  to  go  on  its  merits.  It  is,  therefore, 
evident  to  my  mind  that  the  treaty  makers  when  they  provided  that 
''the  United  States  will  adjudicate  and  settle  the  claims  of  its  citizens 
against  Spain  relinquished  in  this  article"  never  contemplated  any 
resistance  on  the  part  of  the  United  States  that  did  not  go  to  the 
essential  merits  of  the  claims  themselves;  and,  furthermore,  that  the 
Congress  in  stipulating  that  the  Commission  ''shall  adjudicate  said 
claims  according  to  the  merits  of  the  several  cases,  the  principles  of 
equity,  and  of  international  law,"  did  not  even  remotely  anticipate 
any  defense  by  the  United  States  beyond  ''matters  of  counterclaims, 
setoff,  claim  of  damages,  demand,  or  defense"  which  went  to  the  actual 
merits  of  the  claim.  In  other  words,  the  statutory  as  well  as  equitable 
defense  going  to  the  merits  of  the  claims  must  be  made  by  ''answer" 
only,  either  denying  in  whole  the  allegations  of  the  petition,  or  by 
setting  up  "all  matters  of  counterclaim,  set-off,  claim  of  damages, 
demand,  or  defense  whatsoever  of  the  Government  against  such  claim." 
S.  Doc.  25 13 
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CONSTRUCTION   OF  THE  TREATY  OF  1795. 

When  we  come  to  consider  the  rights  of  American  citizens  to  immu- 
nity from  harm  within  Spanish  territory  under  the  provisions  of  the 
treaty  of  1795  between  the  United  States  and  Spain  and  their  right  to 
recover  damages  for  injuries  thereunder  by  whomsoever  done,  we 
approach  an  entirely  new  phase  of  the  question,  and  one  that  extricates 
the  subject  from  the  perplexities  in  which  the  demurrers  placed  it, 
and  lifts  it  above  the  mists  which  envelop  it  in  consequence  of  the 
conflicting  views  of  international-law  writers,  too  frequently,  it  may 
be,  influenced  by  geographical  situations  or  political  exigencies. 

The  provisions  of  the  treaty  necessary  to  be  considered  are  Articles 
VI  and  VII. 

Article  VI. 

Each  party  shall  endeavor,  by  all  means  in  their  power,  to  protect  and  defend  all 
vessels  and  other  effects  belonging  to  the  citizens  or  subjects  of  the  other,  which 
shall  be  within  the  extent  of  their  jurisdiction  by  sea  or  by  land,  and  shall  use  all  their 
efforts  to  recover,  and  cause  to  be  restored  to  their  right  owners,  their  vessels  and 
effects  which  may  have  been  taken  from  them  within  the  extent  of  their  said  juris- 
diction, whether  they^are  at  war  or  not  with  the  power  whose  subjects  have  taken 
possession  of  the  said  effects. 

Article  VII. 

And  it  is  agreed  that  the  subjects  or  citizens  of  each  of  the  contracting  parties, 
their  vessels  or  effects,  shall  not  be  liable  to  any  embargo  or  detention  on  the  part  of 
the  other  for  any  military  expedition  or  other  public  or  private  purpose  whatever; 
and  in  all  cases  of  seizure,  detention,  or  arrest  for  debts  contracted  or  offenses  com- 
mitted by  any  citizen  or  subject  of  the  one  party  within  the  jurisdiction  of  the  other, 
the  same  shall  be  made  and  prosecuted  by  order  and  authority  of  law  only,  and 
according  to  the  regular  course  of  proceedings  usual  in  such  cases.  The  citizens  and 
subjects  of  both  parties  shall  be  allowed  to  employ  such  advocates,  solicitors,  notaries, 
agents,  and  factors  as  they  may  judge  proper  in  all  their  affairs  and  in  all  their  trials 
at  law  in  which  they  may  be  concerned  before  the  tribunals  of  the  other  party,  and 
such  agents  shall  have  free  access  to  be  present  at  the  proceedings  in  such  causes 
and  at  the  taking  of  all  examinations  and  evidence  which  may  be  exhibited  in  the 
said  trials. 

Whatever  may  have  been  the  rights  and  obligations  as  imposed  by 
international  law  in  regard  to  the  immunities  enjoyed  by  foreigners 
residing  within  the  territorial  limits  of  a  nation  with  which  their  gov- 
ernment was  on  terms  of  peace  and  amity,  and  the  rights  of  such  for- 
eigners to  recover  damages  for  injuries  to  their  persons  and  property 
committed  by  the  authorities  or  subjects  of  such  nation  without  just 
cause  given  therefor  by  the  injured  person,  the  provisions  of  an 
express  treaty,  covering  the  subject-matter,  make  unnecessary  any 
examination  of  the  principles  of  international  law  except  in  so  far  as 
they  throw  light  upon  the  treaty  provision.  In  the  provisions  of  the 
treaty  under  consideration  we  have  a  clear  and  definite  assumption  of 
responsibility;  the  terms  are  remarkably  free  from  limitation.     The 
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Commission,  proposition  10,  ante^  has  announced  that  the  provisions 
of  the  treaty  of  1795  "were  in  full  force  and  effect  during  the  insur- 
rection in  Cuba,"  and  that  '^whether  or  not  the  clause"  (first  clause  of 
Article  VII,  wherein  it  is  agreed  that  the  subjects  and  citizens  of  each 
nation,  their  vessels,  or  effects  shall  not  be  liable  to  any  embargo  or 
detention  on  the  part  of  the  other  for  any  military  expedition  or  other 
public  or  private  purpose  whatever)  "was  originally  intended  to 
embrace  real  estate  and  personal  property  on  land  as  well  as  vessels 
and  their  cargoes,  the  same  has  been  so  construed  by  the  United  States, 
and  this  construction  has  been  concurred  in  by  Spain,  and  there- 
fore the  Commission  will  adhere  to  such  construction  in  making  its 
decisions."  (See  Announcements  of  the  Commission,  April  28,  1903, 
ante,) 

Here  again  we  have  the  reason  given  by  the  Commission  why  it 
arrives  at  this  conclusion,  namely,  that  the  treaty  "  has  been  construed 
by  the  United  States,"  which  is  a  distinct  and  significant  admission 
that  in  consti*uing  the  terms  of  a  treaty,  as  well  as  interpreting  the 
principles  of  international  law,  a  court  of  the  United  States  must 
revert  to  the  construction  and  declarations  of  its  Government  as  its 
ultimate  authority'  on  such  questions.  It  only  adds  additional  force 
and  conclusiveness  to  the  proposition  to  say  that  "  this  construction 
has  been  concurred  in  by  Spain."  The  construction  placed  upon  thie 
treaty  hy  the  Government  of  the  United  States  would  be  as  conclusive 
upon  this  Commission,  however,  so  far  as  the  merits  of  the  claims 
under  consideration  are  concerned,  if  Spain  had  not  concurred  therein. 
The  history  of  the  treaty  and  the  diplomatic  cbrrespondence  between 
the  two  governments  leave  no  room  for  doubt  that  the  Commission  in 
its  announcement  has  correctly  stated  the  situation.  The  Government 
of  the  United  States  consistently  and  unbrokenly  maintained  this  posi- 
tion, and  while  '*  Spain  at  no  time  seriously  contended  that  acts  of 
npoliation  and  expropriation  by  her  administrative  authorities  in  Cuba, 
80  far  as  they  affected  the  rights  of  United  States  citizens,  were  not  in 
conflict  with  the  treaty  of  1795,"  yet  her  diplomatic  officers  '''  sought  to 
relieve  Spain  from  liability  by  construing  the  treaty  in  such  a  way  as  to 
draw  a  distinction  between  the  embargo  of  property  for  the  use  of  any 
military  expedition  or  for  public  or  private  purposes,  as  prohibited  in 
the  seventh  article  of  the  treaty,  and  an  embargo  of  property  in  order 
to  prevent  the  sustenance  and  encouragement  of  the  insurrection."  A 
long  correspondence  between  the  two  governments  shows  that  the  Span- 
ish diplomats  sought  every  possible  escape  from  the  liabilities  resulting 
from  the  construction  placed  upon  the  treaty  provisions  by  the  Gov- 
ernment of  the  United  States,  but,  finally,  when  brought  face  to  face 
with  the  question,  and  no  further  opportunity  was  left  for  innuendo 
or  sophistry,  the  Spanish  Government  acknowledged  that  Article  VII 
expressly  meant  what  the  Government  of  the  United  States  had  all 
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along  contended  for.  (Letter  of  the  Duke  of  Tetuan  to  Minister  Taylor, 
April  24,  1897,  on  file  in  the  State  Department,  but  not  in  print  so 
far  as  my  examination  discloses.)  It  was  manifestly  the  purpose  of 
the  treaty  ''not  merely  to  remove  all  doubt  by  making  a  definition  of 
Spanish  international  obligations  to  the  United  States  and  its  citizens, 
but  also  to  increase  that  obligation,  so  that  Spain  should  be  liable,  not 
simply  for  failing  to  furnish  the  same  protection  to  foreigners  that 
she  did  to  her  own  subjects,  but  for  failing  to  use,  in  the  language  of 
the  treaty,  'all  means  in  their  (her)  power'  to  protect  the  property  of 
citizens  of  the  United  States."  Thus  the  treaty  accepts  and  recognize^? 
th^  prima  facie  liability  for  all  damages  suffered  by  foreignei's  within 
the  territory  of  each  of  the  contracting  parties,  and  the  only  escape 
from  the  burden  of  that  prinia  facie  liability  permitted  b^^  the  treaty 
is  by  showing  that  " all  means  in  their  power"  have  been  emploj^ed  to 
protect  the  property  in  question. 

The  terms  of  Articles  VI  and  VII  are  broad  and  sweeping  and  afford 
Spain  no  excuse  for  the  acts  of  her  military  authorities  which  resulted 
in  the  destruction  of  the  property  of  American  citizens,  unless  it  be 
shown  that  in  the  employment  of  military  force  for  the  suppression 
of  the  insurrection  the  acts  which  resulted  in  damages  were  unavoid- 
able, necessary,  and  justifiable,  and  according  to  the  rules  of  civilized 
warfare,  and  even  then  Spain  would  be  bound  to  make  just  reparation 
for  the  actual  damage  sustained  by  an  American  citizen. 

RECONCENTRATION   ORDERS. 

It  is  impossible  to  consider  the  reconcentration  orders  and  their 
consequences  separate  from  the  treaty  of  1795.  It  is  not  a  question, 
in  this  connection,  whether  reconcentration  was  or  was  not  a  legiti- 
mate war  measure  in  the  abstract,  but  whether  the  reconcentration  policy 
as  carried  out  in  Cuba  during  the  insurrection  was  contrary  to  the 
provisions  of  the  treaty  of  1795.  There  is  no  room  for  doubt  as  to 
what  the  object  of  the  Government  of  the  United  States  was,  for  the 
clearly  expressed  intention  was  to  provide  absolute  protection  to 
American  citizens  and  their  property.  The  words  "for  any  military 
expedition  or  other  public  or  private  purpose  whatsover"  weie 
incoriK)rated  in  the  treaty  for  no  other  reason  than  to  effectually  pre- 
vent either  of  the  parties  to  the  contract  "from  seeking  to  justify  an 
embargo,  expropriation,  or  spoliation  by  reason  of  the  purpose  to 
which  the  seized  propert\^  was  to  be  devoted.  In  other  words,  the 
obvious  design  of  this  Government  was  not  to  prevent  Spain  from 
acquiring  propert}^  for  any  of  the  purposes  named,  but  to  prevent  the 
possibility  of  American  citizens  being  deprived  of  their  property  on 
any  pretext  whatever."  If  this  be  the  correct  interpretation  of  the 
meaning  of  the  treaty,  it  is  not  necessary  here  to  discuas  the  question 
as  to  whether  the  damages  suffered  by  citizens  of  the  United  States 
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were  done  by  Spanish  authorities  or  insurgents,  for  Spain  would  be 
responsible  for  whatever  damages,  no  matter  by  whom  committed, 
that  were  the  natural  result  of  her  violation  of  the  treaty. 

If  during  the  reeoncentration  a  citizen  of  the  United  States  was 
deprived  of  the  enjoyment  of  his  property  or  the  power  to  protect  it 
from  damages  resulting  from  the  wanton  act  of  Spain's  authorities, 
this  would  make  Spain  liable  under  the  rules  of  international  law  as 
well  as  under  the  treaty.  If  the  destruction  was  caused  by  Spanish 
authorities  under  these  conditions  in  order  to  prevent  the  insurgents 
from  using  the  property  or  for  the  purpose  of  furnishing  the  Spanish 
authorities  with  supplies,  such  acts  would  be  in  violation  of  the  treaty. 
If  the  injuries  were  done  as  a  punishment  for  crime,  the  only  justifica- 
tion then  for  Spain  would  be  that  the  judgment  of  some  judicial 
tribunal,  after  a  fair  trial,  had  authorized  such  an  act. 

It  is  not  contended  that  the  removal  of  noncombatant  people  tem- 
porarily to  places  of  safety  beyond  the  sphere  of  actual  warfare  is 
necessarily  an  illegitimate  war  measure.  The  government,  however, 
that  adopts  reeoncentration  as  a  war  measure  must  be  presumed  to 
have  foreseen  all  its  consequences,  and  undoubtedly  assumes  responsi- 
bilities and  incurs  liabilities  which  the  nature  of  the  reeoncentration, 
its  execution,  and  results  must  determine.  But  the  whole  subject  of 
reeoncentration  during  the  Cuban  insurrection  and  what  results  there- 
from or  from  other  military  orders  made  Spain  liable  for  damages  is 
purely  an  abstraction,  as  far  as  this  forum  is  concerned.  Whether 
the  reeoncentration  in  Cuba  was  civilized  warfare  is  not  now  an  open 
question  for  this  tribunal.  President  McKinley,  in  his  message  of 
April  11,  1898,  after  recounting  the  horrible  and  intolerable  condi- 
tions which  resulted  from  reconcentrntion,  says:  '' Reconcentmtion, 
adopted  avowedly  as  a  war  measure  in  order  to  cut  off  the  resources 
of  the  insurgents,  worked  its  predestined  result.  *  *  *  It  was  not 
civilized  warfare,  it  was  extermination."  (Mess.  Presidents,  Vol.  X, 
p.  140.)  It  is  deemed  unnecessary  to  make  other  quotations,  but  see 
letter  Secretary  of  State  to  Spanish  minister,  June  26,  1897,  Foreign 
Relations,  1897,  page  507;  President's  Message,  December  6,  1897; 
Messages  Presidents,  Volume  X,  page  128;  Report  of  Attorney-Gen- 
eral, March  15, 1902;  Report  of  Senate  Committee  on  Foreign  Affairs, 
April  13,  1898,  No.  885,  Fifty-fifth  Congress,  second  session. 

The  political  department  of  this  Government  having  decided  that 
the  reeoncentration  which  Spain  undertook  to  justify  as  a  necessary 
measure  of  war  was  not  civilized  warfare,  this  Commission  is  bound 
to  so  hold;  and  applying  the  particular  stipulations  of  the  treaty  of 
1795,  now  under  consideration,  to  the  consequences  of  such  uncivilized 
warfare,  Spain  should  be  held  liable  for  the  injuries  and  destruction  of 
the  property  of  American  citizens  in  the  depopulated  and  devastated 
regions  resulting  from  the  reeoncentration  policy. 
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Just  a«  a  nation,  when  it  intervenes  in  the  internal  affairs  of  another, 
is  heavily  burdened  with  the  proof  that  it  vindicates  a  right,  in  the 
same  sense  is  a  nation^  when  it  refuses  belligerent  rights  to  rebels  and 
adopts  measures  to  suppress  an  insurrection,  heavily  burdened  with 
the  proof  that  the  destruction  of  the  neutral's  property  as  a  war 
measure  was  necessary. 

The  UniJ;ed  States  occupies  a  unique  position  in  the  family  of  nations 
and  does  not  admit  the  principle  that  the  whole  body  of  international 
law  applies  here  as  it  does  to  the  governments  of  Europe.  For  illus- 
tration: A  single  power  in  Europe  will  not  intervene  in  the  internal 
affairs  of  another  without  suggesting  before  doing  so  the  joint  action 
of  several  others,  and  no  instance  is  recalled,  in  modern  history  at 
least,  where  a  single  European  power  has  singly  intervened.  There 
is,  on  the  contrary,  no  concert  of  powers  in  America,  because  the 
United  States  occupies  a  position  of  towering  influence  in  this  hem- 
isphere which  entitles  it,  according  to  our  theory,  to  independent 
single  action.  There  are  no  ''  spheres  of  influence  "  on  this  continent, 
and  in  the  determination  of  questions  of  international  law,  so  far  a^ 
they  relate  to  American  countries  at  least,  the  United  States  need  not 
invite  any  other  government  to  the  council  board.  This  Government 
asserts  the  right  to  say  that  the  most  powerful  European  Government 
must  arbitrate  a  boundary  dispute  with  a  weak  South  American  Repub- 
lic, and  the  principle  is  acquiesced  in,  but  no  power  or  concert  of 
powers  in  Europe  would  tell  this  Government  that  it  must  adopt  a 
certain  method  for  the  settlement  of  a  dispute  with  one  of  the  Repub- 
lics to  the  South.  For  the  adjustment  of  differences  on  this  side  of 
the  water  there  is."  an  international  law  of  the  New  World." 

Until  the  United  States  declared  war  against  Spain  (this  had  to  be 
done  before  intervention  in  Cuba)  it  was  an  open  question  whether 
the  right  existed,  and  was  a  subject  of  international  discussion;  but 
when  the  declaration  was  made  the  incident  was  thereupon  closed,  and 
that  act  itself  decided  the  existence  of  the  cause  for  intervention  and 
became  its  own  justification.  No  other  power  or  concert  of  powers 
since  then  has  disputed  the  exercise  of  this  right  by  the  United  States 
under  the  principles  of  international  law.  The  ac^tion  of  this  Govern- 
ment determined  international  law  on  that  subject,  and  all  the  other 
powers  that  may  have  questioned  the  right  acquiesced  when  the  dec- 
laration w^as  actually  made.  Certainly  no  court  of  the  United  States 
would  for  a  moment  hold  that  the  declaration  of  war  was  not  justified 
by  the  principles  of  international  law,  because  intervention  in  the 
internal  affairs  of  another  nation  could  not  occur  without  concert  or 
on  any  other  ground.  It  is  doubtful  whether  such  a  tribunal  should 
even  permit  the  suggestion  that  the  action  was  unjustifiable. 

This  being  a  correct  statement  of  the  principle  of  intervention  by 
the  Ignited  States  in  the  internal  affairs  of  a  nation  having  territory 
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on  this  continent,  binding  even  upon  foreign  governments,  it  follows, 
of  course,  that  the  people  and  the  courts  of  the  United  States  were 
committed  and  must  accept  as  final  and  binding  upon  them  the  facts 
which  the  Government  decided  were  sufficient  grounds  for  interven- 
tion at  the  time  the  declaration  of  war  was  made.  In  other  words,  as 
the  declaration  of  war  against  Spain  was  a  decision  by  this  Govern- 
ment that  it  had  the  right  to  make  it,  and  the  act  itself  determined  ite 
own  justification,  the  courts  of  the  country  are  bound  to  accept  its 
legality,  and  they  are  similarly  bound  to  accept  as  established  the 
facts  which  the  Government  declared  to  be  true  when  it  made  them 
the  basis  of  its  declaration  of  war.  Therefore,  when  the  Government 
of  the  United  States,  with  the  facts  in  its  possession,  declared  to  the 
world  that  Spain  was  employing  methods  of  warfare  in  Cuba  which 
were  not  permissible,  because  contrarj^  to  the  rules  and  usages  of 
international  or  civilized  warfare,  the  courts  of  the  United  States 
were  thereby  and  for  all  time  concluded  both  as  to  the  facts  and  the 
declaration  based  on  them. 

As  has  been  forcibly  said,  '^ a  government  would  be  impossible  if 
its  courts  had  the  right  to  decide  contrary  to  the  conclusions  of  the 
government  on  questions  of  fact  which  it  had  made  the  basis  of  inter- 
national action."  Courts  are  bound  to  assume  that  the  facts  upon 
which  their  governments  predicated  a  demand  not  only  existed,  but 
that  they  were  true  or  not  as  the  government  put  upon  them  its  seal 
of  approval  or  disapproval.  The  Supreme  Court  has  invariably  held 
from  its  organization  to  the  present  time  that  courts  of  the  United 
States  *•'  must  take  judicial  knowledge  of  and  are  bound  by  the  acts  of 
the  executive  department  of  the  Government  on  all  subjects  con- 
nected with  foreign  or  international  affairs,'"  and  in  the  case  of  Jones 
V.  United  States^  137  U.  S.,  221,  Mr.  Justice  Gray,  delivering  the 
opinion  of  the  court,  said:  ''It  is  not  material  to  inquire,  nor  is  it  the 
province  of  the  court  to  determine,  whether  the  executive  be  right  or 
wrong."  See  also  GehUm  v.  Hoyt  (3  Wheat.,  246,  324);  U.  S,  v. 
iW/>/e?^(3  Wheat.,  610);  Tfte  Divine  Past  am  (4  Wheat.,  52);  Foste?^ 
V.  jVeilson  (2  Pet.,  233,  307,  309);  Keane  v.  McDonmigh  (8  Pet,  308); 
Garcia  y.  Z^^  (12  Pet.,  511,  520);  United  States  v.  Yorva  {\  Wall., 
412,  423);  United  States  v.  Lyiide  (11  Wall.,  632,  638);  WUliams  v. 
Suffolk  Ins.  Co.  (38  U.  S.,  419);  U.  S.  v.  lieyne.^  (9  Howard,  127); 
Kennettw  Chambers  (14  Howard,  28);  Hoytx.  Husse/l  (117  U.  S., 
401);   Coffee  v.  Graver  (123  U.  S.,1);  The  Three  Friends  {\m  U.  S.,  1). 

The  measure  of  our  liberality  toward  our  citizens  should  not  be  one 
whit  less  than  the  demands  which  are  made  on  their  behalf  against  a 
foreign  nation.  If  a  claim  is  on  its  face  of  the  class  which  our  Gov- 
ernment presented  to  Spain,  the  claimant  should  not  in  this  tribunal 
be  denied  the  privilege  of  developing  the  merits  of  his  claim,  and  hav- 
ing the  same,  as  thus  developed,  adjudicated  according  to  the  principles 
of  equity  and  of  international  law. 
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It  may  be  that  none  of  them  is  properly  allowable  for  the  whole 
amount  claimed  and  jthat  in  many  of  them  the  ad  damnum  is  greatly 
exaggerated,  but  it  should  not  be  forgotten  that  a  claimant  is  remedi- 
less if  denied  a  hearing  here,  and  this  tribunal  of  final  resort  should 
therefore  be  as  liberal  as  the  most  generous  construction  of  the  treaty 
and  statute  allow  in  permitting  every  claiipant  whose  petition  is  unde- 
murrable  as  to  jurisdictional  facts  and  forms  the  fullest  opportunity 
of  developing  his  claim  by  evidence. 

An  international  war  is  a  war  between  separate  independent  nations. 
There  can  not  be  international  warfare  between  a  government  and  a 
part  of  its  citizens,  nor  between  a  king  and  a  portion  of  his  subjects. 
When  an  insurrection  becomes  an  international  war  the  insurrectionists 
lose  their  svhject  character,  and  afterwards  become  a  people  as  well  as 
a  law  unto  themselves.  Spain  never  acknowledged  that  the  subject 
character  of  the  insurrectionists  in  Cuba  was  changed,  on  the  contrary 
asserted  until  the  intervention  by  the  United  States  that  all  the  terri- 
tory was  hers  and  that  the  people  in  rebellion  were  her  subjects,  and 
the  Government  of  the  United  States  not  only  acquiesced  in  this  prin- 
ciple but  treated  with  the  sovereignty  of  Spain,  even  after  successful 
intervention,  upon  that  theory.  This  Government  never  recognized 
the  rebels  in  any  sense  as  separate  from  Spanish  dominiob,  and  con- 
tinued throughout  the  insurrection  to  refuse  them  rights  of  bellig- 
erency. Even  if  contrary  action  had  been  taken  by  this  Government 
the  insurrection  would  not  ipso  facto  have  been  changed  into  inter- 
national war,  but  the  effect  would  have  been  to  release  Spain  from 
liability  for  injuries  done  to  citizens  of  the  United  States  and  their 
property  by  the  subjects  of  Spain  at  war  with  her;  and  this  was  one 
of  the  principal  grounds  why  the  Government  of  the  United  States 
refused  to  grant  belligerent  rights  to  the  insurgents.  President 
McKinley,  in  his  message  of  December  6,  1897,  said  recognition  of 
the  rebels  ''  would  give  rise  to  countless  vexatious  questions;  would 
release  the  parent  government  from  responsibility  for  acts  done  by 
the  insurgents,  etc."  (For.  Rel.  1897,  p.  xvii.)  This  has  always  been 
the  attitude  of  our  Government,  and  the  President  was  but  following 
the  course  adopted  by  his  distinguished  predecessors.  As  far  back  as 
1861  this  Government,  after  strenuously  opposing  recognition  by 
Great  Britain  of  the  Southern  Confederacy,  asserted  that  recognition 
relieved  the  United  States  from  all  liability  for  injuries  done  British 
subjects  by  the  authorities  of  the  Confederate  government. 

Charles  Francis  Adams,  Minister  to  England,  in  reporting  to  the 
Secretary  of  State,  June  14,  1861,  the  action  of  the  British  Govern- 
ment, said:  ''At  any  rate  there  was  one  compensation,  the  act  (recog- 
nition) had  released  the  Government  of  the  United  States  from 
responsibility  for  any  misdeeds  of  the  rebels  toward  Great  Britain. 
If  any  of  their  people  should  capture  or  maltreat  a  British  vessel  on 
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the  ocean,  the  reclamation  must  be  made  only  upon  those  who  had 
authorized  the  wrong;  the  United  States  would  not  be  liable."  (For. 
Eel.  1861,  p.  105.) 

President  Grant,  in  his  message  of  1875,  said:  "Such  recognition 
(of  belligerent  rights  to  insurgents  in  Cuba)  *  *  *  releasas  the 
parent  government  from  responsibility  for  acts  done  by  the  insur- 
gents."    (Mess.  Presidents,  Vol.  VU,  p.  339.) 

It  will  thus  be  seen  that  while  "countless  vexatious  questions" 
would  arise  out  of  recognition,  this  Government  refused  to  grant  it  to 
the  insurgents  in  the  last  insurrection  upon  the  same  ground,  among 
others,  that  controlled  the  Government  in  1875,  namely,  that  by  doing 
so  "Spain  would  be  released  from  responsibility  for  acts  done  by  the 
insurgents."  No  question  of  "ability  to  control,"  or  "beyond  con- 
trol," but  broadly  and  exactly  one  of  preserving  the  right  of  this 
Government  to  hold  Spain  responsible  for  damages  done  our  citizens 
by  the  insurgents  so  long  as  we  refused  to  give  them  recognition. 

And  now  it  is  contended  that  the  Government  of  the  United  States 
must  descend  from  this  proud  attitude  of  guardian  and  defender  of 
the  rights  of  its  citizens  who  have  suffered  intolerable  wrongs  to  their 
persons  and  devastation  of  their  estates  in  Cuba,  where  "anarchy, 
lawlessness,  and  terrorism  were  rampant,"  and  tell  its  suffering  people 
that  their  Government  has  been  mistaken,  that  it  was  never  justified 
in  asserting  such  a  principle,  and  that,  having  released  Spain  from  the 
demands,  upon  agreement  to  adjudicate  and  settle  them  itself  for  a 
valuable  consideration,  all  liability  is  denied,  and  that  in  any  event 
before  one  penny  is  paid  them  they  must  prove  that  the  insurgents 
wore  not  beyond  control  and  that  it  was  not  impossible  for  Spain  by 
due  diligence  to  have  prevented  the  damage;  and  in  case  the  damage 
was  done  by  Spanish  authorities  that  it  was  not  necessary  and  was  not 
according  to  the  rules  of  civilized  warfare. 

The  following  declarations  of  our  Government,  taken  here  and  there 
from  the  pages  of  its  diplomatic  history,  and  which  have  been  of  influ- 
ence in  the  preparation  of  this  opinion,  will  be  tiled  herewith  without 
reading  them  at  this  time,  as  follows: 

THE   ATTITUDE  OF  THE    UNITED  STATES   GOVERNMENT  FOR   A    CENTURY. 

Mr.  Adams,  Secretary  of  State,  to  Mr.  DeOnis,  March  12,  1818,  2d 
Wharton  (2d  ed.),  p.  490 : 

There  is  no  principle  of  the  law  of  nations  more  firmly  established  than  that  which 
entitles  the  property  of  strangers  within  the  jurisdiction  of  a  country  in  friendship 
with  their  own  to  the  protection  of  its  sovereign  by  all  the  efforts  in  his  power. 

Mr.  McLane,  Secretary  of  State,  to  Mr.  Butler,  June  20,  1834,  2d 
Wharton  (2d  ed.),  p.  576: 

The  mere  "revolutionary  state"  of  a  part  of  Mexico  can  not  be  accepted  by  the 
United  States  as  a  defense  to  a  claim  on  Mexico  for  injuries  inflicted  on  citizens  of 
the  United  States  in  Mexico  in  violation  of  treaty  engagements. 
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Secretary  Fish  to  Mr.  Foster,   August  15,  1873,  2   Wharton   (2d 

ed.),  p.  579: 

If  a  country  receives  strangers  within  its  limits  it  thereby  incurs  a  liability  to  pro- 
tect them  from  violence,  not  only  on  the  part  of  its  own  authorities  but  ordinarily 
also  from  violence  on  the  part  of  insurgents.  This  latter  ground  of  liability  may  be 
regarded  as  continuing  at  least  until  the  government  of  a  neutral  country  whose  citi- 
zens may  be  aggrieved  in  the  course  of  the  hostilities  shall  recognize  the  insurgents 
as  entitled  to  belligerent  rights.     (Supra,  69. ) 

There  was  no  such  recognition  by  this  Government  at  the  time  when 
the  claimants  adverted  to  sustained  the  injuries  of  which  they  com- 
plain. This,  however,  though  the  general  rule,  is  subject  to  obvious 
exceptions.  Perhaps  the  rule  should  not  always  apply  to  i>er9ons 
domiciled  in  a  country,  and  rarely  to  such  as  may  visit  a  region  noto- 
riously in  a  state  of  civil  war,  or  ever  to  such  part  of  a  country  as 
may  virtually  be  domiciled  by  savage  tribes. 

The  treaty  of  1831  between  the  United  States  and  Mexico  does  not  by  itself  relieve 
Mexico  from  liability  for  injury  inflicted  by  insurgents  in  Mexico  on  citizens  of  the 
United  States. 

See  also  Secretaiy  Fish  to  Mr.  Foster,  December  16,  1873,  2  Whar- 
ton (2d  ed.),  p.  580,  to  show  the  difference  between  the  position  taken 
bj?^  the  United  States  against  Mexico  and  the  position  assumed  by  our 
Government  in  regard  to  claims  of  foreigners  for  injuries  by  the 
insurgents  during  our  civil  war: 

The  resort  to  such  measures  as  were  adopted  by  the  forces  of  the  Haytian  Govern- 
ment to  suppress  the  local  revolt  against  the  Government  and  the  laws  may  have 
been,  and  no  doubt  was,  in  the  estimation  of  the  Haytian  Government,  entirely  justi- 
fiable, and  this  Government  has  no  disposition  to  question  the  correctness  of  this 
view  as  to  these  precautionary  municipal  measures;  but  it  follows,  nevertheless,  that 
the  Government  is  answerable  for,  the  destruction  of  private  property  which  may 
have  been  necessarily  sacrificed  to  the  success  of  such  measures.  It  is  because  of  the 
recognition  by  this  Government  of  the  necessities  that  such  emergencies  give  rise  to 
that  it  limits  the  demand  in  the  present  instance  to  compensation  for  actual  loeses. 

Secretary  Evarts  to  Mr.  Gibbs,  May  28,  1878,  2  Wharton  (2d  ed.), 
p.  602: 

A  government  is  liable  internationally  for  damages  done  to  alien  residents  by  a 
mob  which  by  due  diligence  it  could  have  repressed. 

Secretary  Blaine,  July  1, 1881,  adopted  this  very  language  of  Secre- 
tary Fivsh  in  his  instructions  to  Minister  Langston.  (See  2  Wharton, 
2ded.,  p.  580.) 

Secretary  Frelinghuysen  to  Mr.  Baker,  April  18,  1884r,  2  Wharton 
(2ded.),  p.  581: 

A  government  is  liable  internationally  for  injury  inflicted  on  aliens  through  its 
negligence  in  permitting  insurgents  to  destroy  the  property  of  such  aliens  and  by  ita 
subsequent  implied  ratification  of  the  conduct  of  such  insurgents,  there  being  no 
redress  offered  in  the  courts  of  such  government. 
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Secretary  Bayard  to  Mr.  Scruggs,  May  19,  1886,  2  Wharton  (2d 
ed.),  p.  668: 

The  government  of  a  foreign  State  is  liable  not  only  for  any  injury  done  by  it,  or 
with  its  permission,  to  citizens  of  the  United  States  or  their  property,  but  for  any 
such  injury  which  by  the  exercise  of  reasonable  care  it  wuld  have  averted. 

Secretary  Bayard  to  Mr.  Bragg,  March  15,  1888  (For.  Rel.,  1888, 
p.  1149): 

Relying  instead,  as  they  had  the  right,  upon  the  invitation  and  friendly  disposition 
of  the  Mexican  Government,  and  upon  its  ability  to  give  protection  to  those  who 
thus  induced  to  yome  under  its  laws  and  who  obeyed  them,  three  blameless  and 
worthy  American  citizens  have  been  betrayed  to  their  death.  *  *  *  All  these 
conditions  concur  to  indicate  an  indifference  amounting  almost  to  an  acquiescence  in 
continued  wrongdoing,  which  would  constitute  a  condition  of  affairs  for  which 
responsibility  may  justly  be  said  to  rest  with  the  Government  of  Mexico. 

Secretary  Sherman  to  Dupuy  de  Lome,  July  6,  1897  (For.  Rel., 
1897,  p.  516): 

To  be  able  to  protect  and  yet  to  refuse  protection  upon  a  self-formulated  pretext 
can  not,  in  the  view  of  this  Government,  exempt  that  of  Spain  from  its  just  liabili- 
ties in  the  premises  should  injury  to  American  rights  result  from  the  removal  of  pro- 
tection. The  consul-general  will,  consequently,  be  instructed  to  remonstrate  against 
the  withdrawal  of  military  protection  from  the  **  Victoria"  estate,  upon  the  grounds 
advanced  in  the  letter  of  the  Marquis  de  Ahumada  to  General  Lee,  reserving  all 
rights  in  the  matter. 

Acting  Secretary  Adee  to  Dupuy  de  Lome,  July  29, 1897  (For.  Rel., 
1897,  p.  519): 

Inasmuch  as  the  terms  of  General  Weyler's  bando,  under  which  the  protection  is 
withdrawn,  require  that  the  estate  if  left  without  a  garrison  shall  be  abandoned  by 
all  persons  residing  or  being  thereon,  the  effect  of  this  determination  of  the  authori- 
ties is  not  only  to  deprive  the  property  of  citizens  of  the  United  States  of  the  pro- 
tection due  to  them,  but  it  amounts  to  the  condemnation  of  this  valuable  property 
to  abandonment,  dilapidation,  and  possible  destruction,  against  which  this  Govern- 
ment is  constrained  to  remonstrate,  not  merely  in  the  present  case  but  in  all  others 
where  the  same  state  of  facts  may  be  ascertained  to  exist. 

Secretary  Sherman  to  Dupuy  de  Lome,  August  11, 1897  (For.  Rel., 
1897,  p.  520): 

It  appears,  therefore,  from  this  complaint  that  it  is  not  a  question  of  expropriation 
for  organized  military  operations,  for  which  the  treaty  of  1795  provides,  but  of  wan- 
ton depredation  and  pillage  of  private  property  by  the  soldiery,  in  violation  not  only 
of  the  treaty  rights  of  an  American  citizen  but  of  the  ordinary  rules  of  war.  This 
seems  to  call  for  a  searching  inquiry  on  the  part  of  your  Government,  punishment  of 
the  offenders  if  discovered,  stringent  orders  to  prevent  the  recurrence  of  such  act«  of 
spoliation,  and  full  compensation  to  the  injured  party. 

Secretary  Olney  to  Dupuy  de  Lome,  March  13,  1896  (For.  Rel., 
1896,  pp.  672,  673): 

By  the  code  of  every  civilized  nation,  marauding  and  robbery  of  this  class  entail 
upon  the  perpetrators  the  severest  penalties  known  to  military  law.  The  circum- 
stances narrated  seem  therefore  to  call  for  the  most  searching  inquiry  and  rigorous 


Digitized  by 


Google 


('ff- 


204  SPANISH    TREATY    CLAIMS    COMMISSION. 

punishment  of  the  offenders,  with  reparation  to  the  injured  part\%  as  well  as  strin- 
gent orders  to  prevent  the  recurrence  of  such  acts  of  theft  and  spoliation. 

Secretary  Olney  to  Dupuy  de  Lome,  April  4,  1896  (For.  'Rel.,  1897, 
pp.  540,  543): 

The  consequence  of  this  state  of  things  (having  set  out  at  some  length  the  condi- 
tions to  which  American  citizens  were  subjected  during  the  insurrection,  and  shortly 
previous  to  the  date  of  the  letter)  can  not  be  disguised.  Outside  of  the  towns  still 
under  Spanish  rule,  anarchy,  lawlessness,  and  terrorism  are  rampant. 
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LETTEB,  COMMISSION  TO  THE  PRESIDENT  ASKING  EXTENSION 
OF  TIME  FOB  DOING  ITS  WOBE. 

Spanish  Treaty  Claims  Commission, 

WdsKvngton^  D,  <7.,  January  11  ^  190J^. 
The  President. 

Sir:  Herewith  I  have  the  honor  to  enclose  to  you  a  draft  of  an 
Executive  order  extending  the  powers  and  jurisdiction  of  the  Spanish 
Treaty  Claims  Commission  for  six  months  from  March  2, 1904,  such 
extension  being  necessary  to  enable  the  Commission  to  complete  its 
work,  and  to  ask  your  signature  thereto. 

In  a  communication  to  you,  dated  January  17,  1903,^  a  copy  of 
which  is  now  enclosed,  I  stated  the  condition  of  the  business  of  the 
Commission  up  to  that  date,  and  further  statements  on  the  subject  are 
to  be  found  in  the  regular  reports  of  Assistant  Attorney-General 
Fuller  to  Attorney-General  Knox,  the  latest  being  dated  November  12, 
1903,  a  copy  of  which  is  herewith  enclosed.* 

Of  the  542  cases,  involving  $61,672,077.78,  originally  brought  before 
the  Commission,  the  number  of  152,  involving  $2,825,200,  being  the 
Mairie  battle  ship  cases,  have  been  finally  dismissed,  and  there  have 
been  three  awards  made  against  the  United  States  for  personal  dam- 
ages, for  $3,000  in  one  case,  for  $5,000  in  each  of  two  other  cases;  and 
the  $3,000  has  been  paid  from  a  specific  appropriation  by  Congress. 
The  remaining  cases,  about  390  in  number,  still  remain  pending  in 
various  stages  of  adjudication,  as  shown  by  the  report  of  Mr.  Fuller 
above  referred  to. 

It  is  proper  that  I  should  further  state  that  there  has  been  no 
unreasonable  delay,  but  that  there  has  been  all  practicable  progress  in 
performing  the  prescribed  work  of  the  Commission. 

Although  organized  on  April  8,  1901,  six  months  were  allowed, 
reaching  to  October  8,  for  the  presentation  of  claims,  with  six  addi- 
tional months,  reaching  to  April  8,  1902,  where  good  excuses  were 
brought  forward  for  delay  in  presentation. 

The  organic  act  of  Congress  contemplated  that  the  proceedings  of 
the  Commission  should  be  conducted  with  due  formality,  and  expressly 
mentioned  proceedings  on  demurrers  as  appropriate  methods  of 
adjudication.  The  Maine  battle  ship  cases  were  in  the  first  instance 
decided  upon  demurrers,  and  after  full  time  given  for  amending  the 
petitions  were  finally  disposed  of  by  judgments  upon  the  demurrers 
dismissing  the  petitions. 

Demurrers  were  filed  in  a  large  number  of  other  cases  raising  the 
questions  (1)  of  the  liability  of  Spain  to  citizens  of  the  United  States 
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for  damages  done  by  the  Cuban  insurgents,  and  (2)  of  the  liability  of 
Spain  for  the  war  acts  of  her  officials — with  questions  incidental  to 
these  two  questions.  Full  briefs  and  lengthy  oral  arguments  were 
allowed.  The  main  principles  adopted  by  the  Q)mmission  in  deciding 
these  demurrers  were  announced  on  November  24,  1902;  other  prin- 
ciples were  announced  on  April  28,  1903,  and  on  December  5,  1903, 
extended  opinions,  sustaining  the  principles  which  had  been  announced, 
were  filed.  These  have  been  printed  by  the  Senate  as  Senate  Docu- 
ment No.  25,  Fifty -eighth  Congress,  second  session,  December  14, 1903. 

The  demurrers  in  about  three-fourths  of  the  cases  thus  heard  having 
been  sustained,  all  the  time  desired  by  claimants  has  been  allowed  to 
them  during  which  to  determine  whether  or  not  to  amend  their  peti- 
tions, and  of  this  time  they  are  fully  availing  themselves  by  seeking 
accurate  information  as  to  the  details  of  their  cases,  and  considering 
whether,  after  amendments,  they  can  recover  damages  in  accordance 
with  the  principles  announced  by  the  Commission. 

In  many  of  the  cases  more  specific  statements  of  facts  have  been 
asked  for  by  the  Attorney-General  and  ordered  by  the  Concunission, 
which  do  not  come  forward  with  rapidity. 

In  all  the  cases  preliminary  evidence  of  the  United  States  citizen- 
ship of  the  claimants  has  been  asked  for  by  the  Attorney-General, 
under  a  rule  of  the  Conunission  allowing  special  proof  of  citizenship 
to  be  furnished,  which  is  being  filed  with  due  alacrity. 

Questions  concerning  the  rights  of  mortgagees  and  holders  of  liens 
have  been  elaborately  argued  and  stand  for  decision,  and  special  argu- 
ment has  been  ordered  and  briefs  have  been  received  on  the  question 
of  the  right  of  American  corporations  to  recover  where  some  of  the 
stockholders  are  not  American  citizens. 

In  various  cases  issues  have  been  joined  and  testimony  taken  in 
Cuba  and  the  United  States,  provision  for  taking  such  testimony  at 
slight  expense  to  the  claimants  having  been  provided  by  the  Commis- 
sion under  special  authority  granted  by  Congress. 

Important  evidence  for  the  defense  is  being  sought  by  the  Attorney- 
General  from  the  Government  of  Spain,  in  obtaining  which  there  has 
been  unavoidable  and  prolonged  failure. 

In  view  of  this  mere  outline  of  the  condition  and  progress  of  the 
business  of  the  Commission,  should  it  be  your  wish  to  receive  an 
amplification  thereof  and  to  make  scrutiny  of  details,  the  Attorney- 
General  and  his  assistants  assigned  to  the  defense  of  cases  can  give 
the  fullest  possible  information;  and  it  will  give  pleasure  to  the  Com- 
mission to  respond  to  any  requirement  by  the  Executive  of  further 
exposition  or  explanation. 

I  have  the  honor  to  be,  very  respectfully, 

Wm.  E.  Chandler, 
President  of  the  CommissioTU 
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BEPOBT  OF  THB  ASSISTANT  ATTOBNEY-GENXBAI*  IV  OHABOE 
OF  THE  DEFENSE  OF  CLAIMS  BEFOBE  THE  SPANISH  TBEATY 
OUklKS  COMKISSION. 

Department  of  Justige, 

Ncyoemler  )?4, 1901. 

Sib:  I  have  the  honor  to  submit  the  followinj^  report  of  business 
before  the  Spanish  Treaty  Claims  Commission  during  the  first  seven 
months  of  its  existence. 

The  Commissioners  appointed  under  the  provisions  of  the  act  of 
Congress  of  March  %  1901,  (31  Stat.  L.,  877),  met  at  the  Department 
of  Justice  and  organized  on  the  8th  day  of  April,  1901.  All  the  mem- 
bers were  present. 

Thereafter  the  premises  No.  1411  H  street  NW.,  were  leased  and 
furnished  for  the  permanent  occupancy  of  the  Commission.  Since 
its  organization,  the  Commission  has  been  continu9usly  open  for  busi- 
ness, and  public  hearings  have  been  had  from  time  to  time,  as 
business  required,  at  the  convenience  of  the  Commission  and  counsel. 

The  first  claim  was  filed  on  the  8th  day  of  April,  1901. 

Between  the  8th  day  of  April  and  the  8th  day  of  October,  1901,  the 
limit  of  time  for  filing  claims,  494  claims  were  filed,  aggregating 
$60,158,878. 

The  act,  however,  contains  a  provision  which  authorizes  the  Com- 
mission to  receive  claims  ^^  within  six  months  after  the  termination  of 
the  first  period  if  the  claimants  shall  establish  to  their  satisfaction  good 
reasons  for  not  presenting  the  same  earlier,"  and  it  is  probable  that 
many  additional  claims  involving  large  amounts  will  be  presented  to 
the  Commission  during  the  current  six  months. 

The  claims  may  be  conveniently  divided  into  two  general  classes: 
The  first  class  embraces  claims  founded  on  the  alleged  appropriation, 
damage,  or  destruction  to  property,  (1)  by  Cuban  insurgents,  (2)  by 
Spanish  troops,  or  (3)  by  both;  the  second  class  embraces  claims 
founded  upon  personal  injuries,  alleged  assault,  imprisonment,  expul- 
sion, or  death  by  Spanish  authorities. 

The  claims  on  account  of  property  losses  aggregate  $55,658,967.42. 

The  claims  on  account  of  personal  damages  aggregate  $4,732,700. 

The  personal  damages  claimed  include  claims  originating  in  the 
destruction  of  the  United  States  battle  ship  Momie  in  the  harbor 
of  Habana,  February  15, 1898.  These  claims  number  119,  and  aggre- 
gate $2,290,200. 
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All  these  claims  are  alleged  to  have  originated  in  Cuba  or  in  Cuban 
territorial  waters,  except  two  claims  alleged  to  have  originated  in  the 
Philippines.  In  the  latter  cases  demurrers  have  been  interposed  by 
the  defense,  which  await  hearing  by  the  Conunission. 

One  hundred  and  ninety-one  claims  have  been  filed  by  allied 
naturalized  American  citizens. 

Fifty-four  claims  have  been  filed  by  petitioners  alleging  American 
citizenship  by  naturalization  of  father  or  husband. 

One  hundred  and  twenty-four  claims  have  been  filed  alleging  Ameri- 
can citizenship  without  other  allegation  or  statement. 

Seventy-nine  claims  have  been  filed  alleging  American  citizenship 
by  birth  or  by  minors  entering  the  United  States  under  the  statutory 
provision. 

Twenty-two  claims  have  been  filed  by  alleged  American  citizens 
since  a  certain  period  without  allegation  of  naturalization. 

Seventeen  claims  have  been  filed  by  corporations. 

In  the  Mcdne  cases  the  defense  has  filed  motions  to  dismiss  for  want 
of  jurisdiction,  stating  the  grounds  upon  which  the  motions  rest 
These  motions  have  been  set  down  for  hearing  on  the  11th  day  of 
December,  1901,  but  a  preliminary  objection  to  these  motions  inter- 
posed by  the  attorneys  for  the  claimants  was  heard  on  the  20th  inst. 

U. 

Motions  to  dismiss  have  been  made  by  the  defense  in  118  cases. 
Nearly  all  these  motions  raise  the  question  of  jurisdiction. 

Demurrers  have  been  interposed  by  the  defense  in  110  cases,  all  of 
which  await  a  hearing. 

Answers  have  been  filed  by  the  defense  in  30  cases. 

The  demurrers  filed  involve  matters  of  far-reaching  import.  They 
raise  questions  (1)  as  to  the  pecuniary  responsibility  of  Spain  for  the 
acts  of  Cuban  insurgents;  (2)  as  to  the  pecuniary  responsibility  of  Spain 
on  account  of  damage  or  destruction  to  property  by  Spanish  authori- 
ties at  the  seat  of  war;  (3)  as  to  the  pecuniary  responsibility  of  Spain 
on  account  of  depredation  and  damage  to  property  and  business  (trade) 
as  the  result  of  military  orders  and  proclamations  issued  and  enforced 
by  the  authorities  of  the  Kingdom  of  Spain  in  the  island  of  Cuba;  (4) 
as  to  the  bona  fides  of  the  citizenship  of  claimants;  (5)  as  to  the  observ- 
ance of  neutrality  of  the  claimants;  (6)  as  to  the  pecuniary  responsi- 
bility of  Spain  on  account  of  arrest,  imprisonment,  expulsion,  and 
death  of  citizens  of  the  United  States  by  authorities  of  Spain. 

The  act  makes  it  the  duty  of  the'  Assistant  Attorney-General  and 
assistant  attorneys — 

to  appear  as  attomeyB  and  counsel  for  the  United  States  under  the  direction  of  the 
Attorney-General,  and  defend  the  United  States  in  all  proceedings  to  adjudicate 
claims  which  may  be  had  before  said  Commission.     (Sec.  6. ) 
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It  further  provides  that  all  claims — 

shaU  be  filed  within  six  months  from  the  date  of  the  first  meeting  of  the  Commission, 
and  every  claim  not  filed  within  such  time  shall  be  forever  bejred:  Providedy  That 
the  Commission  may  receive  claims  presented  within  six  months  after  the  termina- 
tion of  said  period  if  the  claimants  shall  establish  to  their  satisfaction  good  reasons 
for  not  presenting  the  same  earlier.     (Sec.  9. ) 

The  act  further  provides  that  it  shall  be  the  duty  of  the  Attorney- 
General — 

to  defend  the  interests  of  the  United  States,  and  he  shall,  within  sixty  days  after 
the  service  of  the  petition  upon  him,  unless  the  time  shall  be  extended  by  order  of 
the  Commission,  file  a  demurrer  or  answer  to  said  petition,  which  answer  shall  set 
ap  all  matters  of  counter-claim,  set-off,  claim  of  damages,  demand,  or  defense  what- 
soever of  the  Government  against  such  claim.     (Sec.  10. ) 

There  is  no  provision  in  the  act  for  an  appeal  on  behalf  of  the 
petitioners  or  the  defendants  as  such,  but  the  act  contains  the  follow- 
ing provision: 

When  the  Commission  is  in  doubt  as  to  any  question  of  law  arising  upon  the  fects 
in  any  case  before  them,  they  may  state  the  facts  and  the  question  of  law  so  arising 
and  certify  the  same  to  the  Supreme  Court  of  the  United  States  for  its  decision,  and 
said  court  shall  have  jurisdiction  to  consider  and  decide  the  same.     (Sec.  13.) 

The  act  further  provides: 

That  the  powers  and  jurisdiction  hereby  granted  to  said  Commission  shall  be  in 
force  and  continue  for  the  period  of  two  years  from  the  date  of  the  approval  of  this 
act  and  for  no  longer  time:  Provided,  That  the  President  may  from  time  to  time 
extend  the  said  period  beyond  the  said  two  years,  not  exceeding  six  months  in  each 
instance,  when  in  his  judgment  such  extension  is  necessary  to  enable  the  Commis- 
sion to  complete  its  work:  And  provided  further,  That  in  case  the  Commission  shall 
have  completed  its  work  before  the  expiration  of  the  said  two  years  the  President 
may  dissolve  said  commission.    (Sec.  16.) 

That  the  powers  of  the  Commission  may  not  be  uncertain,  it  is  sug- 
gested that  section  4  of  the  act  of  March  2, 1901  (U.  S.  Stat  L.,  vol. 
31,  p.  877),  be  amended  by  adding  the  following  provisions: 

Such  rules  and  mode  of  procedure  shall  conform,  so  to  as  practicable,  to  the 
mode  of  procedure  and  practice  of  the  circuit  courts  of  the  United  States;  and  the 
said  Conamission  is  hereby  vested  with  the  same  powers  now  possessed  by  the  circuit 
and  district  courts  of  the  United  States  to  compel  the  attendance  and  testimony  of 
parties,  claimants,  and  witnesses,  to  preserve  order,  and  to  punish  for  contempt;  and 
said  Commission  shall  have  power  to  compel  the  production  of  any  books  or  papers 
deemed  material  to  the  consideration  of  any  claim  or  matter  pending  therein. 

That  the  marshal  of  the  United  States  for  the  District  of  Columbia,  or  his  depu- 
ties, shall  serve  all  process  issued  by  said  Commission,  preserve  order  in  the  place  of 
sitting,  and  execute  the  order  of  said  Commission. 

It  will  appear  from  the  number  of  claims  filed  and  the  amounts 
involved  that  the  defense  is  charged  with  very  serious  labor  in  fulfill- 
ing the  obligations  imposed  by  the  act  of  Congress.  A  proper  defense 
of  these  claims  will  necessitate  preliminary  investigations  throughout 
the  island  of  Cuba,  in  Spain,  and  in  many  widely  separated  localities 
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in  the  United  States  before  the  taking  of  testimony  on  behalf  of  the 
defense  may  be  effectively  undertaken.  The  conduct  of  the  defense 
requires  a  corps  of  capable  and  trustworthy  attorneys.  A  knowledge 
of  Spanish  and  of  international  law  would  seem  to  be  a  necessary 
qualification  on  the  part  of  some  of  the  counsel  and  attorneys  for 
the  Oovemment.  The  present  legal  force  consists  of  the  Assistant 
Attorney-General  and  three  assistant  attorneys  appointed  by  your 
predecessor,  the  late  Attorney -General.  This  force  is  inadequate  to 
perform  the  services  required  under  the  act,  and  the  compensation 
provided  in  the  act  creating  the  Commission  is  much  less  than  that 
usually  allowed  for  corresponding  professional  service  in  the  Execu- 
tive Departments. 

It  is  submitted  that  Congress  should  appropriate  a  special  fund 
sufficient  to  meet  the  expenses  necessary  to  a  tiiorough  examination 
and  proper  defense  of  these  claims  within  the  period  fixed  by  Con- 
gress for  their  adjudication,  and  that  provision  should  be  made  for 
the  employment  of  additional  counsel  and  attorneys  for  the  Govern- 
ment at  a  compensation  commensurate  with  the  service  required. 
Bespectfully, 

Wm.  E.  Fuller, 
Assistcmt  Attorney'  General. 

The  Attobnet-General. 
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[DoeuMnt  17. 


RBPOBT  OF  THE  ASSISTANT  ATTOBNET-GEKEBAL  IN  OHABGE 
OF  THE  DEFENSE  OF  CLAIMS  BEFOBE  THE  SPANISH  TBEATT 
OliAItfS  COMMISSION. 

Depabtment  of  Justice, 

Novemher  12,  1902. 
Sib:  I  have  the  honor  to  submit  my  annual  report  of  the  business  of 
the  Department  relating  to  the  defense  of  claims  before  the  Spanish 
Treaty  Claims  Commission. 

The  following  statement  shows  the  total  number  of  cases  filed  since 
the  organization  of  the  Conmiission,  the  aggregate  amount  involved, 
and  the  progress  made  in  the  disposition  of  the  business  to  the  date  of 
this  report: 

Nomber  of  claims  filed 542 

Number  of  claims  dismiflsed  (Maine  claims) 2 

Nmnber  of  claims  pending 540 

Amomit  claimed  for  property  losses $56, 495, 377. 78 

Amomxt  claimed  for  personal  injuries,  imprisonment,  etc.,  other  than 

Maine  claims 2,351,500.00 

Amouit  claimed  for  personal  injuries  suffered  by  seamen  on  battle 

ship  Maine 2,825,200.00 

Total  amount  claimed 61,672,077.78 

MAINE  OASES. 

Of  the  642  cases  filed,  152  were  for  damages  to  seamen  on  board  the 
battle  ship  Maine  at  the  time  of  its  destruction  in  the  harbor  of  Habana, 
February  15, 1898.  Demurrers  were  filed  to  the  petitions  in  all  of 
these  cases,  and  three  of  them  were  selected  to  be  heard  as  test  cases. 
Briefs  were  filed  both  by  the  counsel  for  the  Government  and  for  the 
claimants,  and  afterwards  the  cases  were  argued  orally  and  submitted. 
On  March  6,  1902,  the  Commission  rendered  its  opinion,  in  which  it 
held  that  the  United  States  Government  was  not  liable,  under  the 
treaty  of  December  10,  1898,  between  the  United  States  and  Spain,  to 
seamen  injured,  or  to  the  heirs  of  those  who  were  killed  by  the  explo- 
sion of  the  battle  ship  Maine;  and  the  Commission  sustained  the 
demurrers  in  the  test  cases,  and  granted  time  to  the  claimants  to  amend 
their  petitions.  Afterwards,  to  wit,  on  March  18,  1902,  counsel  for 
the  claimants  filed  their  several  motions  praying  that  the  Conunission 
certify  to  the  Supreme  Court  of  the  Unit^  States  for  its  considera- 
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tion  and  decision  the  questions  of  law  arising  in  said  cases  and  Uie 
statement  of  facts  stated  in  the  petitions.  After  argument,  these 
motions  were  denied. 

The  petitions  in  two  of  the  cases  above  mentioned,  not  having  been 
amended  within  the  time  prescribed,  were  accordingly  dismissed.  In 
the  remaining  test  case,  as  well  as  in  a  large  number  of  the  other  cases, 
an  amended  petition  was  filed.  All  are  now  standing  on  demurrer  and 
will  be  presented  and  submitted  in  the  near  future.  It  is  proper  to 
say  that,  in  my  opinion,  the  amended  petitions  contain  no  new  aver- 
ments, but  plead  the  facts  already  stated  in  a  different  form. 

CLAIMS  FOR  PROPERTT  LOSSES. 

Of  the  remaining  890  cases,  22  are  for  damages  on  account  of  per- 
sonal injuries,  14  are  for  damages  on  account  of  personal  injuries  and 
property  losses,  and  354  are  for  damages  on  account  of  property  losses 
solely.  The  claims  for  indemnity  on  account  of  property  losses  appear, 
from  the  petitions,  to  be  about  equally  divided  into  two  classes, 
namely:  First,  those  in  which  the  acts  complained  of  were  committed 
by  Cuban  insurgents;  second,  those  in  which  the  acts  were  committed 
by  Spanish  forces. 

In  May,  elaborate  briefs  having  been  submitted  prior  thereto,  a 
number  of  test  cases  involving  damage  by  insurgent  forces  were  pre- 
sented by  oral  argument,  participated  in  by  four  counsel  in  behalf  of 
the  Government  and  by  23  attorneys  representing  the  claimants. 
The  argument  continued  for  a  period  of  fifteen  days,  and  in  July  the 
Commission  sustained  the  demurrers  in  ten  cases  and  overruled  the 
demurrers  in  seven. 

On  October  3,  and  for  several  days  subsequent  thereto,  demurrers 
were  orally  argued  in  the  cases  involving  the  destruction  of  property 
by  Spanish  forces,  wherein  the  destruction  was  incident  to  the  efforts 
of  the  authorities  to  suppress  the  rebellion.  In  these  cases  no  decision 
has  yet  been  rendered  by  the  Commission,  but  no  doubt  will  be  at  an 
early  date.  Other  questions  of  law  arising  in  particular  cases  have 
been  argued  and  submitted.  I  may  add  that  with  a  few  exceptions  all 
of  the  questions  of  law  arising  on  demurrer  have  been  presented. 

Many  of  the  petitions,  as  originally  filed,  were  vague,  indefinite,  and 
failed  to  state  specifically  the  facts  on  which  the  claims  were  based,  as 
required  by  the  organic  act  and  the  rules  of  the  Commission.  In  every 
such  case  I  have  moved  the  Commission  to  require  the  petitioner  to 
amend  and  make  his  petition  specific  and  certain,  in  order  that  the 
Government  might  be  apprised  of  the  exact  nature  of  the  claim  before 
the  case  was  put  at  issue.  In  a  number  of  cases  it  has  been  necessary 
to  file  several  such  motions  before  this  requirement  was  fully  complied 
with. 
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THE  TAKING  OP  TESTIMONY. 

On  account  of  the  diflSculties  heretofore  existing  in  taking  testimony 
in  the  island  of  Cuba,  where  most  of  the  witnesses  reside,  it  has  been 
impossible  for  either  the  Government  or  the  claimants  to  proceed  as 
rapidly  as  it  was  desired.  These  obstacles  having  been  in  a  great 
measure  removed,  it  is  confidently  expected  that  the  taking  of  testi- 
mony will  proceed  very  rapidly  during  the  fall  and  winter.  It  is 
proper  to  state,  however,  that  in  a  number  of  cases  evidence  has  been 
taken  in  the  island  of  Cuba  and  in  the  United  States,  and  the  Govern- 
ment has  now  several  attorneys  in  the  field  engaged  in  investigating 
the  claims  and  taking  testimony.  The  fact  that  the  bulk  of  the  testi- 
mony in  these  cases  is  in  a  foreign  country,  and  that  the  witnesses 
speak  a  foreign  language,  renders  the  work  more  difficult  than  it  would 
otherwise  be. 

Very  respectfully,  Wm.  E.  Fulleb, 

Assistant  Attorney-  General. 

The  Attorney-General. 
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[Doenmeat  18. 


BEPOBT  OF  THB  ASSISTANT  ATTOBNET-GENEBAL  IN  OHABGE 
OF  THE  DEFENSE  OF  CLAIMS  BEFOBB  THE  SPANISH  TREATY 
CLAIMS  COMMISSION. 

Department  of  Justice, 
Washington^  D.  (7.,  November  IS^  1903. 
Sib:  I  have  the  honor  to  submit  my  aimual  report  of  the  business  of 
the  Department  relating  to  the  defense  of  claims  before  the  Spanish 
Treaty  Claims  Commission. 

The  following  statement  shows  the  number  of  cases  pending  and  the 
aggregate  amount  involved  at  the  date  of  my  last  report  (November  12, 
1902),  and  the  progress  made  in  the  disposition  of  the  business  to 
this  date: 

CLAIMS. 

Number  of  claims  pending  November  12, 1902 640 

Number  of  claims  disposed  of: 

Battie  ship  Maine  claims  in  which  judgment  was  rendered  in  favor  of 

defendant 150 

Property  loss  claims  dismissed 4 

Personal  injury  claims  reduced  to  judgment  in  favor  of  claimants 3 

Total 157 

Nmnberof  claims  pending 383 

Total 540 

AMOUNT  INVOLVED. 

Amount  claimed  November  12,  1902 161,672,077.78 

Amount  involved  in  claims  disposed  of: 

Claims  in  which  judgment  was  rendered  in  fovor  of  defendant. .  2, 825, 200. 00 

Property  loss  claims  dismissed 862,241.70 

^Claims  reduced  to  judgment  in  favor  of  claimants 13,000.00 

Difference  between  amounts  claimed  and  amounts  allowed  in 

the  last  mentioned 111,500.00 

Total 3,811,941.70 

Amount  involved  in  claims  pending 57,860,136.08 

Total 61,672,077.78 

MAINE  GASES. 

As  stated  in  my  last  report  of  the  cases  then  pending,  160  were  for 
damages  to  seamen  on  board  the  battleship  Mame  at  the  time  of  its 
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destruction  in  the  harbor  of  Havana,  February  15, 1898.  Demurrers 
were  tiled  to  the  original  petitions,  and  after  lengthy  arguments  the 
demurrers  were  sustained  in  the  test  cases,  and  time  was  granted  to 
the  claimants  in  which  to  amend  their  petitions.  The  amended  peti- 
tions were  accordingly  filed,  to  which  the  Government  again  demurred, 
and  after  argument  the  demurrers  were  sustained,  and  on  January  25, 
1902,  judgment  was  rendered  in  favor  of  the  United  States,  and  all  of 
the  so-called  Mame  cases  were  dismissed. 

CLAIMS  FOB  PROPEBTT  LOSSES. 

The  great  majority  of  cases  now  pending  before  the  Conunission 
are  for  indemnity  on  account  of  damages  to  property,  both  real  and 
personal.  The  questions  of  law  involved  in  these  cases  are  mtany  and 
varied,  the  most  of  which  have  been  presented  in  behalf  of  the  Gov- 
ernment and  the  claimants,  and  decided  by  the  Commission. 

In  the  determination  of  the  legal  questions  involved,  demurrers  filed 
by  the  Government  have  been  sustained  in  150  cases  and  overruled  in 
40  cases.  Motions  for  more  specific  statement  of  facts  have  been  sus- 
tained in  about  100  cases.  Sixty-five  cases  have  been  put  at  issue,  and 
a  few  cases  are  yet  pending  on  demurrers  and  motions  which  will  be 
considered  in  the  near  future. 

In  all  cases  in  which  demurrers  and  motions  for  more  specific 
statements  were  sustained,  the  claimants  were  granted  from  sixty  to 
ninety  days'  time  in  which  to  amend  their  petitions.  In  the  greater 
number  of  these  cases  the  claimants  have  asked  for,  and  obtained, 
extensions  of  time  in  which  to  file  their  amended  petitions,  they  claim- 
ing that  the  facts  required  are  very  difficult  to  obtain.  This  delay  on 
the  part  of  the  claimants  in  perfecting  their  pleadings  has  resulted  in 
failure  to  join  issue  or  dispose  of  many  cases. 

THE  INVESTIGATION  OP  CASES  IN  CUBA. 

The  force  of  this  Department  in  Cuba  has  been  diligently  engaged 
in  the  investigation  of  claims  and  the  preparation  of  cases  for  trial  in 
that  island  where  the  Witnesses  reside  and  where  the  evidence  exists. 
This  investigation  has  been  concluded  in  about  one-half  of  the  cases 
now  pending,  in  which  cases  the  Government  would  be  ready  to  take 
testimony  provided  the  same  were  at  issue. 

THE  TAKING  OF  TESTIMONY  ON  THE  MEBITS. 

In  addition  to  the  investigation  of  the  facts  of  the  various  cases  in 
Cuba,  testimony  has  been  partially  taken  in  about  twenty-five  cases. 
In  every  case  in  which  claimants  have  made  application  to  take  testi- 
mony the  Government  has  readily  and  promptly  consented. 
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PROOFS  OF  CITIZENSHIP. 

In  order  to  facilitate  the  business  and  save  costs  and  expenses  to 
both  claimants  and  the  Government  in  cases  wherein  the  American 
citizenship  of  any  claimants  was  in  doubt,  the  Commission,  in  April 
of  this  year,  made  a  rule  providing  for  the  submission  of  evidence  on 
and  the  trial  of  the  question  of  citizenship  before  trial  on  the  merits. 
In  pursuance  of  this  rule  the  Government  at  once  called  on  the 
claimants  to  produce  such  proofs  of  citizenship.  This  request  was 
responded  to  in  a  few  cases,  but  in  the  great  majority  extensions  of 
time  were  asked  and  granted  by  the  Commission  in  which  to  respond 
to  such  request. 

It  is  proper  to  state  that  inasmuch  as  the  witnesses,  for  the  most 
part,  reside  in  foreign  countries,  the  investigation  of  cases  and  the 
production  of  evidence  is  rendered  very  di£Scult. 
Respectfully, 

Wm.  E.  Fuller, 
Assisto/nt  Attomet/' General. 
The  Attorney-General, 

Washmgtonj  D.  C. 
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[DooTiment  19. 


IjETTEB,   OOMMISSIOK   to   the    PBESIDENT   OOKCEBNIKa    THE 
ASSISTANOE  OF  SPAIN  IN  ASOEBTAININa  FACTS. 

Spanish  Tkeaty  Claims  Cobimission, 

Waahmgtony  D.  C.^Janv.wry^^l90i. 
The  President. 

Sir:  The  business  of  the  Spanish  Treaty  Claims  Commission  has 
reached  a  point  where  it  is  important  to  consider  what,  if  any,  addi- 
tional measures  are  necessary  to  secure  for  the  United  States  the 
eflfective  assistance  of  the  Government  of  Spain  in  ascertaining  the 
material  facts  relative  to  the  claims  of  citizens  of  the  United  States 
against  Spain  which  were  assumed  by  the  United  States  in  the  treaty 
of  peace  of  1898  and  are  now  pending  for  adjudication  before  this 
Commission. 

When  the  treaty  of  February  22,  1819  (8  Stats.,  260),  between  the 
United  States  and  Spain  was  made,  wherein  the  United  States  agreed 
to  release  the  existing  claims  of  her  citizens  against  Spain  and  to 
appoint  a  conmiission  to  adjudicate  the  claims,  and  to  satisfy  them  to 
an  amount  not  exceeding  $5,000,000,  Spain  agreed  as  follows: 

And  the  Spanish  Grovemment  shall  famish  all  such  documents  and  elucidations  as 
may  be  in  their  possession  for  the  adjustment  of  the  said  claims. 

Similar  stipulations  appear  in  other  treaties,  namely:  The  conven- 
tion of  1830  with  Denmark  (8  Stats.,  402);  the  convention  with  Mexico 
in  1839  (8  Stats.,  528);  and  the  convention  with  Brazil  in  1849  (9 
Stats.,  972). 

In  the  treaty  of  1898,  however,  there  was  no  express  stipulation  that 
Spain  should  furnish  all  evidence  in  her  possession  and  assist  in  mak- 
ing such  defenses  as  might  exist,  the  American  commissioners  doubt- 
less considering  the  insertion  of  such  a  stipulation  unnecessary  because 
the  obligation  to  furnish  evidence  and  render  assistance  was  clearly 
implied  from  the  very  essence  of  the  transaction — the  assumption  by 
the  United  States  of  obligations  which  were  wholly  Spain's  and  the 
agreement  by  the  United  States  to  adjudicate  and  settle  them. 

Shortly  after  the  organization  of  this  Commission  the  assistance  of 
Spain  was  requested  by  our  Government  and  there  was  correspondence 
relative  to  questions  incidental  to  the  request,  the  result  being  that  the 
Government  of  Spain  readily  gave  its  promise  to  furnish  such  evidence 
and  render  such  assistance  as  it  could — suggesting  that  specific  cases 
should  be  mentioned  and  that  the  character  of  the  information  desired 
should  be  indicated. 

In  pursuance  of  this  understanding  the  Attorney-General  on  October 
26,  1901,  and  on  January  9, 1903,  and  on  later  dates,  between  April 
398a— 04 2 
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1  and  December  31,  1903,  sent  to  the  State  Department  for  transmit- 
sion  to  Spain  memoranda  of  about  60  cases  concerning  which  informa- 
tion and  assistance  were  desired  from  the  Spanish  Government 

The  details  of  the  foregoing  correspondence  if  you  desire  to  see 
them  can  be  most  readily  furnished  to  you  by  the  Secretary  of  State 
and  the  Attorney-General, 

The  object  of  the  present  letter  is  to  call  your  attention  to  the  fact 
that  notwithstanding  the  general  assurance  from  the  Government  of 
Spain  and  the  specific  requests  for  information  made  upon  that  Govern- 
ment there  has  not  been  down  to  the  date  of  this  letter  any  information 
whatever  furnished  by  Spanish  oflScials  to  officers  of  the  United  States. 

The  subject  is  one  which  primarily  concerns  the  Attorney-General, 
whose  duty  it  is  to  make  any  defenses  which  may  exist  to  the  claims 
pending  before  this  Commission.  But  the  Commission  itself,  being 
under  a  high  duty  to  complete  the  adjudication  of  these  claims  without 
unnecessary  delay,  can  not  be  indifferent  to  the  situation,  and  deems  it 
of  sufficient  importance  to  require  that  it  shall  formally  call  your 
attention  thereto.  It  is  true  that  the  specific  function  of  the  Com- 
mission is  only  judicial — to  decide  the  cases  upon  evidence  brought  to 
its  attention  by  the  claimants  and  the  Attomey-Greneral.  But  it  has 
the  right  to  expect  that  in  the  interest  of  truth  and  justice  no  case 
shall  be  pressed  for  decision  lacking  any  material  evidence  which  either 
the  claimants  or  the  Government  of  the  United  States  can  procure 
through  the  Government  of  Spain,  or  otherwise,  and  can  authenticate 
and  place  before  the  Commission. 

It  is  apparent  from  such  knowledge  as  the  Conunission  possesses 
that  nearl}'  all  the  cases  which  are  to  proceed  to  adjudication  upon  the 
facts  involve  more  or  less  the  legality  or  propriety  of  acts  of  Spanish 
military  officers,  almost  none  of  whom,  now  surviving,  are  within  the 
limits  of  Cuba  or  the  United  States;  almost  all  of  whom,  vrith  their 
reports  as  well  as  the  records  of  the  transactions  in  controversy,  are 
within  Spanish  territory  and  only  accessible  through  the  good  wUl  and 
active  assistance  of  the  Government  of  Spain,  which  although  promised, 
has  not  yet  been  effectively  given. 

The  time  is  approaching  wh^n  claimants  having  completed  their  tes- 
timony will  ask  to  have  the  defensive  evidence  of  the  United  States 
closed  and  the  cases  submitted  for  decision;  and  when  the  Attorney- 
General  may  say  that  he  can  not  properly  or  safely  go  on  to  trial 
without  the  records  possessed  by  Spain  and  the  testimony  of  Span- 
iards in  Spain,  which  he  has  not  been  able  to  procure. 

The  question  will  then  arise  whether  the  Commission  will  proceed 
to  make  decisions  upon  incomplete  and  partial  presentations  of  the  evi- 
dence, or  wait  for  such  directions  in  the  emergency  as  Congress  may 
choose  to  give. 


Digitized  by 


Google 


713 

In  the  meantime  the  subject  has  seemed  to  the  Commission  of  such 
gravity  as  to  authorize  if  not  require  the  present  statement  to  you  as 
President  of  the  facts  of  the  situation,  and  the  request  that  you  will 
consider  in  connection  therewith  what  action,  if  any,  by  the  Executive 
or  Congress  is  required  by  the  public  interests  anterior  to  the  arrival 
of  any  such  exigency  as  has  been  foreshadowed  in  this  communication. 
A  letter  to  the  Commission,  dated  January  4, 1904,  from  the  Assist- 
ant Attorney-General  engaged  in  the  defense  of  claims,  is  herewith 
submitted,*  showing  more  in  detail  the  present  situation  of  the  subject 
which  the  Commission  is  now  calling  to  your  notice. 
Very  respectfully, 

Wm.  E.  Chandleb, 
President  of  the  Commission. 

«  Document  No.  20. 
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[Doeument  20. 


liETTSB,  ASSISTANT  ATTOBNET  FXTLLEB  TO   THE   COMMISSION 
OONCEBNINa  SPANISH  OOOPEBATION. 

Spanish  Treaty  Claims  Commission, 

Washington^  D,  (7.,  January  4,^  1904- 

Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  your  communi- 
cation of  the  Slst  ultimo  asking  in  how  many  and  in  what  cases  pend- 
ing before  your  Commission  have  requests  for  information  been  made 
to  the  Government  of  Spain  through  the  State  Department,  and  in 
how  many  and  what  cases  has  information  been  received  in  I'esponse 
to  such  requests. 

In  reply  1  have  to  say  that  soon  after  the  organization  of  the  Com- 
mission, in  the  spring  of  1901,  the  question  of  procuring  from  the 
Spanish  Government  information  and  evidence-  tending  to  throw  light 
on  the  merits  of  the  various  cases  was  considered  by  this  Depaitment, 
and  the  same  was  called  to  the  attention  of  the  honorable  Secretary  of 
State,  with  the  request  that  the  desire  of  this  Government  should  be 
made  known  to  the  Government  of  His  Majesty.  This  was  accord- 
ingly done,  and  on  October  25,  1901,  in  compliance  with  the  sugges- 
tion of  the  Spanish  minister  at  this  capital,  I  sent  to  the  Department 
of  State,  to  be  transmitted  to  the  Spanish  Government,  the  printed 
petitions  in  15  cases  pending  before  the  Commission,  accompanied  by 
a  letter  explaining  the  various  points  in  reference  to  which  informa- 
tion was  desired,  a  list  of  which  cases  is  inclosed  herewith.  On  Jan- 
uary 9,  1902, 1  sent  to  the  State  Department,  to  be  transmitted  to  the 
Government  of  Spain,  printed  petitions  in  20  cases,  accompanied  by  a 
letter  requesting  that  all  information  in  the  possession  of  the  Spanish 
authorities  which  would  tend  to  establish  a  defense  against  such  cases 
be  furnished  to  the  Government  of  the  United  States,  a  list  of  which 
cases  is  inclosed  herewith.  All  of  the  above-mentioned  petitions,  and 
the  accompanying  letters  requesting  information,  were,  I  am  informed, 
promptly  transmitted  to  the  Spanish  Government  by  the  Secretary  of 
State. 

The  Government  of  His  Majesty  at  various  times  in  a  general  way 
expressed  a  willingness  and  desire  to  furnish  such  information  as  it  had 
in  its  possession  relative  to  the  cases  before  your  Commission.  The 
petitions  in  three  cases,  however,  forwarded  on  October  26,  1901, 
were  returned  on  account  of  the  petitions  containing  some  allegations 
and  statements  of  an  objectionable  and  offensive  nature. 

After  further  correspondence  between  the  State  Department  and 
the  Government  of  His  Majesty  in  reference  to  the  subject  of  obtain- 
ing the  information  desired  by  this  Department,  it  was  further  sug- 
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gested  by  the  Spanish  Government  that  interrogatories  should  accom- 
pany the  petitions,  and  the  same  should  be  transmitted  by  the  State 
Department  to  the  Government  of  His  Majesty  through  the  Spanish 
legation  at  Washington.  In  pursuance  of  this  arrangement  26  cases 
have  been  sent  to  the  State  Department  to  be  transmitted  to  Spain, 
and  I  am  informed  that  all  of  the  same  have  been  duly  transmitted,  a 
list  of  which,  showing  the  name  of  claimant,  number  of  the  case,  and 
the  date  when  the  request  was  sent  to  the  State  Department,  is  inclosed 
herewith. 

I  have  further  to  state  that  in  no  case  has  there  been  received  by 
this  Department  any  response  to  such  request. 
Very  respectfully,  yours, 

Wm.  E.  Fuixbb, 
Assistant  Attomey-Getieral. 
Hon.  Wm.  E.  Chandlee, 

Presidervt  Spanish  Treaty  Clmms  Commission, 


List  of  cases  sent  to  the  DepartmenJt  of  State  to  be  iranrniUted  to  the  Government  of  Spam, 

October  U,  1901. 


Case 
No. 

1 
Name  of  claimant.                     | 

Case 
No. 

8 

Joan  Gonmlee  y  Campuzano. 

188 

Thomas  P.  Rodriguez. 

28 

Amalla  Tejada  de  Qovln. 
Louis  Werthelmer. 

142 

Jose  Domingo  Messes. 
Julio  Sanguily. 

29 

152 

87 

August  Bolten. 

163 

Joae  Rafael  Reyes  y  Garcia  et  ux. 

»7 

Central  Teresa  Sugar  Co.                             : 

169 

Eladio  Aguilera  et  ux. 

124 

Samuel  T.  Tolon. 

164 

188 

George  K.  Thomdike.                                  ' 

177 

Francis  D.  Duque. 

184 

Antonio  Maria  Jiminez  y  Quevedo. 

lAst  of  cases  sent  to  the  Department  of  State  to  be  transmitted  to  the  Oovemment  of  t^pairij 

January  9,  190S, 


Case 
No. 

Name  of  claimant. 

^^                      Name  of  claimant 

1 

121 
127 
129 
188 
142 
147 
148 
168 
187 
198 
221 

The  Mapos  Sugar  Co. 

Mercedes  Sanchez  de  Bamet. 

Cecilio  de  la  Maza  Arredondo. 

Thomas  P.  Rodriguez. 

Jose  Domingo  Masses. 

Manuel  Anton  Recio  de  Morales. 

Pedro  Nolasoo  Diaz  y  2teyas  Bazan. 

Carlos  P.  Perrer. 

Charles  Jemot 

Angela  Barreras  de  CoscuUuela, 

Maria  Luisa  Gobel  y  Mufioz. 

222 
240 

241 
242 
260 
264 
276 
278 
279 

Jose  Antonio  del  Valle  6  Yznaga. 
The  Central  Tuinucu  Sugar  Cane  Manu- 
facturing Co. 
Lucas  A.  Diaz  et  al. 
Lucas  A.  Diaz. 
Seal  <&  Co. 

Prederick  A.  Libbey  et  al. 
Henry  Heidegger. 
Pemando  del  Valle  6  Yznaga. 
NaUvidad  Yznaga  del  VaUe. 

lAst  of  cases  sent  to  the  Department  of  State  to  be  transmitted  to  the  Government  ofSpahi. 


Date  sent. 

Case 
No. 

Name  of  claimant. 

April,  1908 

121 
217 
46 
240 
44 
89 

Mapos  Sugar  Company. 
Gaorlel  M.  Landa. 

April  30, 1908 

June  13, 1903 

Manuel  Felipe  Lopez. 
Tuinucu  Sugar  Company. 
Luisa  Calvo  de  Almagro. 
Peter  Plutarch  Ortiz. 

June  26, 1908 

July7, 1908 

July  8, 1908 
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List  of  cases  sent  to  the  Department  of  State  to  be  transmitted  to  the  OovemmerU  of 

Spain — Continued. 


Date  sent. 

Case 

No. 

Julys,  1908 

100 

24 

3 

205 

82 

218 

271 

508 

92 

93 

65 

112 

144 

146 

470 

381 

891 

394 

466 

189 

Jose  Maria  Caraballo  y  Goyin. 
Petrona  Maldones  y  Fuente. 
Juan  Gtonzales  y  Campuzano. 
Perfecto  Lacoste  and  Lucia  Lacoste. 

July  9, 1908 

July  18, 1903 

July  17, 1908 

July  18, 1903 

Jose  Menendez. 

July  31, 1903 

Wm.  A.  Olean,  Louis  M.  Glean,  admrs. 

Do 

Mercedes  Caraballo  y  Rodrijruez. 
Alvira  N.  Sowers. 

Do 

November  13, 1903 

Louis  M.  Glean. 

Do 

William  A.  Glean. 

Do 

Adolphus  Torres. 
Rita  L.  de  Ruiz  et  al. 

November  19, 1903 

November  30, 1903 

Pedro  G.  Casanova  and  Maria  Casanova. 

Do .' 

Julio  Cesar  Vidal. 

December  8, 1903 

Cornelia  Alvarez  de  Otazo. 

December  12, 1908 

Antonio  Suarez  del  Villar. 

Do 

Miguel  Zaldivar. 
Cristina  Analey  Santana  et  al. 
Gaspar  A.  Betancourt. 
Joee  Gonzales. 

Do 

Do 

December  15, 1903 
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[BooTiment  Ho.  21. 


SPANISH  TREATY  CLAIMS  COMMISSION. 

CTBXiJJIjAB,  LETTEB  TO  C0X7NSEL. 

The  Commission  invites  the  attention  of  counsel  to  the  fact  that 
after  appropriate  legislation  had  given  authority  therefor  ample  pro- 
vision was  made  by  the  appointment  of  commissioners,  interpreters, 
and  typewriters  for  the  taking  of  testimony  promptly  in  Cuba;  and 
that  the  Commission  has  authority,  which  it  will  exercise  whenever 
occasion  may  require,  for  the  appointment  of  additional  special  com- 
missioners. It  seems,  however,  to  the  Commission  that  the  facilities 
provided  are  not  being  utilized  as  they  should  be  in  order  to  permit 
the  work  of  adjudication  of  claims  to  be  carried  forward  as  rapidly  as 
was  contemplated  by  the  act  of  Congress.  There  are  numerous  cases 
which  have  been  at  issue  for  a  long  time,  some  ever  since  the  first 
appointment  of  a  commissioner  to  take  testimony,  and  in  quite  a 
number  of  such  cases  no  testimony  has  been  taken. 

The  Commission  feel  impelled  by  a  sense  of  public  duty  to  remind 
the  parties  concerned,  especially  in  the  cases  above  referred  to  and 
such  others  as  the  present  state  of  the  pleadings  will  permit  to  be 
brought  to  issue,  that  it  can  not  be  indifferent  to  further  delays  or 
lack  of  diligence,  and  to  say  that  in  its  endeavor  properly  to  fulfill  its 
duties  under  the  law  within  as  brief  a  period  as  will  comport  with  a 
just  regard  for  the  rights  of  all  parties  in  interest,  it  expects  the 
assiduous  cooperation  of  the  counsel  for  claimants  and  the  Government. 
The  Spanish  Treaty  Claims  Commission, 
By  Wm.  E.  Spear,  Clerk. 

February  1, 1904. 
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[Doonment  Ho.  88. 


OKDEBS  OF  THE  PBESIDENT  OF  THE  UNITED  STATES  EXTEND- 
ING THE  TIME  FOB  THE  WOKE  OF  THE  COMMISSION. 

EXECUTIVE  OBDEB. 

By  authority  of  the  sixteenth  section  of  the  act  of  Congress  approved 
March  second,  1901,  entitled  "An  act  to  carry  into  effect  the  stipula- 
tions of  article  seven  of  the  treaty  between  the  United  States  and 
Spain,  concluded  on  the  tenth  day  of  December,  1898,"  the  period  of 
two  years  from  the  date  of  the  approval  of  said  act  (during  which  the 
powers  and  jurisdiction  gi-anted  to  the  Spanish  Treaty  Claims  Com- 
mission duly  appointed  under  the  first  section  of  said  act  of  Congress 
to  examine  and  adjudicate  all  claims  of  citizens  of  the  United  States 
against  Spain,  which  the  United  States  agreed  to  adjudicate  and  settle 
by  the  seventh  article  of  said  treaty  were,  according  to  said  act,  to  be 
in  force  and  continue)  is  hereby  extended  for  and  during  six  months 
from  and  after  the  second  day  of  March,  nineteen  hundred  and  three, 
and  for  no  longer  time,  it  being  the  judgment  of  the  President  that 
such  extension  is  necessary  to  enable  the  Conmiission  to  complete  its 
work. 

Thbodoee  Roosevelt. 

Whitb  House,  January  31^  1903, 


EXECUnVB  OBDEB. 

By  authority  of  the  sixteenth  section  of  the  act  of  Congress  approved 
March  second,  1901,  entitled  "An  act  to  carry  into  effect  the  stipula- 
tions of  article  seven  of  the  treaty  between  the  United  States  and  Spain, 
concluded  on  the  tenth  day  of  December,  1898,"  the  period  of  two  years 
from  the  date  of  the  approval  of  said  act  (during  which  the  powers  and 
jurisdiction  granted  to  the  Spanish  Treaty  Claims  Commission  duly 
appointed  under  the  first  section  of  said  act  of  Congress  to  examine 
and  adjudicate  all  claims  of  citizens  of  the  United  States  against  Spain 
which  the  United  States  agreed  to  adjudicate  and  settle  by  the  seventh 
article  of  said  treaty  were,  according  to  said  act,  to  be  in  force  and 
continue)  is  hereby  extended  for  and  during  six  months  from  and 
after  the  second  day  of  September,  nineteen  hundred  and  three,  and 
for  no  longer  time,  it  being  the  judgment  of  the  President  that  such 
time  is  necessary  to  enable  the  Commission  to  complete  its  work. 

Thbodobe  Roosevelt. 

White  House,  August  i,  1903. 
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EXECUTIVE  OBDEB. 

By  authority  of  the  sixteenth  section  of  the  act  of  Congress 
approved  March  second,  1901,  entitled  ''An  act  to  carry  into  effect  the 
stipulations  of  article  seven  of  the  treaty  between  the  United  States 
and  Spain,  concluded  on  the  tenth  day  of  December,  1898,"  the  period 
of  two  years  from  the  date  of  the  approval  of  said  act  (during  which 
the  powers  and  jurisdiction  granted  to  the  Spanish  Treaty  Claims 
Commission  duly  appointed  under  the  first  section  of  said  act  of  Con- 
gress to  examine  and  adjudicate  all  claims  of  citizens  of  the  United 
States  against  Spain,  which  the  United  States  agreed  to  adjudicate 
and  settle  by  the  seventh  article  of  said  treaty  were,  according  to 
said  act,  to  be  in  force  and  continue)  is  hereby  extended  for  and  dur- 
ing six  months  from  and  after  the  second  day  of  March,  nineteen 
hundred  and  four,  and  for  no  longer  time,  it  being  the  judgment  of 
the  President  that  such  extension  is  necessary  to  enable  the  Commis- 
sion to  complete  its  work. 

Theodore  Roosevelt. 

Whiie  House,  January  i2, 1901^.. 


O 


Digitized  by 


Google        sS 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


I  1, 

/Google 


Digitized  by  ^ 


Digitized  by 


Google 


Digitized  by 


Google 


